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THE SECOND PART. 


jVIellor I'crfus Walked. 

ilill. n>& 22 Car. II. Regis Rot. 1284. 

m . • 

Derby/hire , 7 T)E it remembered, that heretofore, to wit, Mellor v. 

to wit. i £> in EaJIerj term laft paft before our lord Wai.ker. ^ 
the king at Weftminjler, came Henry Mellor, gent, by 
Alured Mott eram, his attorney, and brought here into the 
court of our bid lord the king,* then fhere, his certain bill 
again It Edward Walker , of Derby , jn the coupty of Derby * Memorandum, 
gent, in the cuftody of the marthal, &c. of a plea of trefpafs, 
and there are pledges of profecution, to wit, John Doe and 
-Richard Roe, which faid bill follows in thefs words ^ i^'dlatTs' 

to 


See r Saund. 
339 - 

Mellok V. 
Spateman. 


( i ) The original defign and eftablifli- 
tnent of the court of K. B. was tojle- 
termine criminal matters, frauds, and 
breaches of the peace. If, however, 
any one had a caufe of a&i&n againft an 
attorney or officer of the court, or 
again ft a perfon in the a&ual cuftody of 
the marshal, for feme matter within it’s 
jurifdidtion, he could not fue him elfe- 
where, but was obliged to proceed in 
that court by exhibiting a bill againft 
biftr, Bro. Bilie 6. 31. 4 Inft. 71, 7 2. 
The bill was the commencement of tbe 
Voi. II. B 


adt’nn, being coniidered as an original 
writ, Cotup. 455. Fofler v, Bonneri and 
Contained the caufe of complaint. And 
as fuch proceeding was only the occa- 
fional bufinefs of the coprt, it-was pre¬ 
faced with a memorandum, ^r note, for 
the pUrpofe of reminding the court that 
a cml aftion was depending. But in 
the court of C. B. which was inftituted 
for the decifion of civil fuits, and whofe 
jurifdi&ion is in ordinary* cafes founded 
upon an ordinal writ iftued out of 

are not en¬ 
tered 


Chancery, the proceedings 



Mellor verfus Walker. 


Merlor v. 
Walker. 
f _ _ —■ -J 

Declaration in 
trefpals claufum . 
fregit. 


to fay, Derbffhire , to wit, flenry Mellor , gent, complains of 
Edward Walker, of Derby^ in the county of Derby, gent, 
being in the cuftody of the niarfhal of tlje Marjhalfca of our 
lord the king, before the king himfelf, for that he, on the 

ift 


tercd under a memorandum, but the 
form is, to begin with a recital of the 

writ on which the aftion is founded, 

• * 

and proceed with the declaration and 
cfam-*j>leading& to the iflue, in this 
manner: “ Hilary in the 38th 

“ year of the reign, &c. M'uldkjex, to 
H wit, A. B. was attached to anfwcr C. 
“ D. of a plea of trefpafs upon the 
** cafe. And whereupon, S:c.” and 
the form v the fame in the K. B. when 
the fuit is by original. See r Sannd. 
339. However t’ne attornies and officers 
of the court of C. B., or to fpeak more 
correctly, the court on their behalf, 
claimed a privilege that they too fhoulij 
be fued only in their own court by bi!!,<. 
and not by original. And this proceed¬ 
ing, being the occalional, and not the 
ordinary, bufiikis^r^ that court, was 
alfo headed by a memorandum in like 
manner, and for the fame reafon, as in 
the proceeding by bill in the court of 
K. B. 

At firft, it feems, a bill could not be 
filed’ except in term time ; afterwai ds 
it was allowed to be hied in vacation, 
iutitlcd as of the preceding term, again ft 
any who was in the fuppofed cuftody of 
the mdtilun, that is, againft all perions 
but prifoners and attornies ; for in pro - 
cefs of time the court of K. B. acquired 
a jurifdiftion over all civil actions," by 
fuppofing the. ^defendant to be iu the 
cuftody of the marfhal, and ftating him 
in the bill to be fo. With, refpedf to 


prifoners in the affual cuftody of the 
marfhal, it continued to be a rule of the 
court of K. B. for a long time, that no 
bill could be filed or declaration deli¬ 
vered againft them in vacation. Eaft. 
17 Geo. 2. Holloway v. Crofs , cited per 
Dsnifoti, Juftice, in 2 fiurr. 1051, 1052: 
and fo it Ijad been held before in 6 
Mod. 254, 255. Ttlfden v. Parfriman. 
>S. C. 1 Salk. 213. 345, where it is. 
f:u J, that there was no way to charge a 
defendant in cuftody in vacation, but by 
making an entry in the marfhal’s book 
in the king’s bench office, that lie ffiould 
remain in cuftody at the fuit of the in- 
iended plaintiff; which was Efficient 
to charge him, provided he were then 
in at&ual cuftody ; for if he were at 
liberty*' he might be arrefted. But in 
the cafe of Hutchins v. Kennel, 2 Burr.' 
jojS. 1052, where this matter was fullv 
confidered, the court held, that the 
right method of charging a peifon in 
cuftody with a new fuit in vacation, is 
to file a bill as of the preceding term, 
and to deliver to, or leave for, the de¬ 
fendant being in cuftody,. a copy of the 
declaration is of the preceding term, 
and to male an affidavit thereof. How¬ 
ever, it does not feem ncceffary, nor 
is it the prefent practice, to make an 
affidavit of the delivery of the decla¬ 
ration when the defendant is in adual 
cuftody. And a declaration may be 
delivered againft a prifoner in vacatidh, 
by the fame plaintiff' who had arrefted 

the 
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ill day of Jprilj in the 2ifty£arof the reign of our lord Meli,or ». 
Charles the 2d, now king of England, &c. with force and Walker. 
arms, broke and “entered the clofe of him the faid Ifenry 9 1 

called 


the defendant# 8 Term Rep. 643, 
Heron v. Edwards- fio with refpect to 
attornies, it was a rule of the court of 
K. B. that a bill could not be filed 
againll antittorney or officer of the court 
in vacation. The realon affigned was, 
becaufe a bilf could only be filed againll 
a privileged perfon wh:nprrfent in court, 
which io in termtimejandnot in vacation. 
12 Mod. 163. Broadixaite v. B lacier by. 
S. C. 2 Salk. 544. Comb. 465. and 
Holloway v. Croft above cited#, and 
certainly the form of the hill is fo. 
1 Sound. 28. 202. Poll 415. 'This rule 
continued to exill much longer than the 
other refpe&ing prifoners: at length 
the inconveniences and mischiefs \vhilj;i 
attended it induced the court to put an 
end to it. For in many cafes arf attor¬ 
ney could not be ftied at all, »^nd the 
debt would be unpaid, unlefs a bill could 
be filed againll him in vacation ; as 
where the llatute of limitations would 
attach before the commencement of the 
term. So where in penal ilatutcs the 
a&ion mull be brought within three 
months, it might happen that thc*time 
would begin and expire before the term. 
So if an attorney were an#acctfptor of a 
bill of exchange payable the day after 
the end of Trinity term, the holder of 
the bill bad no remedy, but was 
obliged to wait four months before he 
could compel payment of the money. 
The rule feems firil to havo been re¬ 
laxed, to prevent an attorney from 
taking advantage of the llatute of limi¬ 
tations ; and at lull it was fully fettled, 
that a bill may in all cafes be filed In 


vacation againfl^an attorney, as well as 
any other perfon. Doug. 312. 3d edit. 
Comerford v. Erie:. Ibid. 313, note 
84. Lane v. Wheat. 5 Term Rep. 
173. IVaghornc v. Fields. And with¬ 
out doubt the fame rule h old# llrtfie 
court of C. li k But' Hill the bill mull 
be infilled as of the preceding term, and 
of courfe appears to be filed of the pre¬ 
ceding term. Therefore if the caufe 
of action arofe in the vacation, and 
appears upon the record* to have 
accrued fubfequent to the filing of the 
bill, it would be bad. As where a bill 
was filed in the vacation after Michael¬ 
mas term againll an attorney, as accep¬ 
tor of a bill of exchange payable on 
, the 13th. of December, intitled of 
Michaelmas term preceding ; the defen¬ 
dant demurred, fhewing for caufe that 
the bill was fih^.ludWrr the action ac¬ 
crued, and th? court held the demurrer 
good, but gave the plaintiff leave to 
amend his bill. iTIe amendment was 
dilated by the court, and was as fol¬ 
lows : “ Michaelmas term, in the 33d 
“ year of the reign of King George the 
*• Third, ( Middicfex, to wit) Be it re- 
“ membered, that on the id-th day of 
“ December, (a day alter""the caufe of 
“ adtion accrued,) A. D. BPOilght into 
“.the office of the clerk of the declara- 
“ turns of the court, according to the 
“ courfe aud practice of the court, his 
“ certain bill againll B. gent, one, 
“ &c. and, filed the fame bill as of 
“ Michael figs term in the 33d year of 
“"the reign, &c. wlfieli faid bill follows 
“ in thtfe wordjj,” This form will be 
2 found 



I b Mellor v erf us Walker. 

Mellor V. called Littlefield, at Derby , in»the county of Dlrby, and with 
Walker, his feet in walking, and with tys certain cattle, to wit, horfes, 
* f bulls, oxen, cows, fwine and fheep, eat ups trod down, apd 

c&nfumed his grafs to the value of 4CS. then and there lately 

growing, 


found adapted to other aafes ; as where 
a prifoner is charged in vacation upon 
a caufe of aftion which arofc after the 
laif term; the bill, we have above feen, 
muft be fi’.ed of the preceding term, and 
tbere'WWfcihere mull be a 1‘pecial memo¬ 
randum fimilar to this. . 

The memorandum alleges the bill to 
be exhibited of the term in which the 
declaration is delivered, and the iorm 
of it varies according to the faft of the 
cafe. It is* neceffary to obferve, that 
in both courts the record is intitled of the 
term in which the iffue, whether of law 
or faft, is joined, without regarding the 
term which the declaration and plea, ^ 
See. may be of. If the caufe of aftion , 
has arifen within the term, the memo¬ 
randum, which when general, relates to 
the firft day of the term, and would in 
this inftance {heflnftCbill to be exhibited 
before the caufe of aftion, mud be fa¬ 
cial, Hating it to .have been filed on 
fome particular day in term after the 
caufe of aftion, i Sound. 40. and the 
declaration muft alfo 1 £ intitled of the 
fame day. And if tl. i iffue be of the 
lame term, inftead of a particular day 
in fome pre^dincr term lafipajl , the me¬ 
morandum muft deferibe it to be in this 
fame term. If the iffue be of a term fub- 
fcquent to the caufe of aftion, but of th *4 
fame term with the. declaration, the 
memorandum muft (hew the bill to have 
been exhibited .oa the firft particular 
return day of the term, in'which the 
.declaration was delivered, abd defence 
it to be in this fame term: a* on Saturday 


next, after the morrow df Util Souls, in 
this fame term. Poll 108. Where the 
ifiiie is of a ttrm fubfeqnent to the de¬ 
claration, and within four terms after, 
the memorandum is in the form of this 
entry. And where the iffue is of a term 

/ , o 

which is more than four terms after the 
declaration, the memorandum differs 
from the prefent in fubftituting the year 
of the ling's rrign , inftead of the words 
lap pafl. Poll. 51. 

\\ tie*, it is mateiial to (hew the true 
time of tha commencement of the fuit, 
the evidence of it will in fome meafure 
dtpend upon the form of the record. 
As where a penal aftion mufl be brought 
, whin'll a limited time, the memorandum 
eifelf without more will often prove the 
aftion t'o have been commenced within 
the allov&d period, tho* the record be 
intitled of a term long fubfequent to the 
delivery of the declaration. But a re¬ 
cord of the C. B. does under fimilar cir- 
cumftances (hew the contrary; and 
therefore the plaintiff muft be prepared 
with the writ to prove the time of the 
commencement of the aftion. So it 
fometimes happens that a record of the 
C. B. wifi be* prima facie evidence of 
an aftion having been brought in due 
time, when the term in the memoran¬ 
dum in the K. B. record would perhaps 
be fatal. As where in an aftion by an 
attorney for his fees, which by (latute 
2 Geo. 2. c. 23. s. 23. cannot be com¬ 
menced until the expiration of one 
month after he has delivered his bill, 
it appeared iu evidence on the trial. 
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growing, anc! other wrongs rto him did againfl: the peace of 
our faid lord the now king, and to the damage of him the 
£tid Henry of 2fcl. and therefore he brings fuit, &c. 

And 


Mellor v. 
Walker. 



that the Sill»was delivered on the 30th 
of September 1797, and the record, 
which was by attachment of privilege in 
the C B.jWasintitlcd of Hilary term 1798. 
The learned judge who tried the caufe, 
was of opinion, that the plaintiff ought 
to produce the writ to (hew that a month 
had expired before the commencement 
of the adlion ; and the writ not being 
produced, the plaintiff was therefore 
nonfuited. But the court of C. B*fct 
afide the nonfuit, holding that the re¬ 
cord was fuch prima faciw evidence as 
would, ifuncontradi£lcd,fatisfy theaGro. 
2 ; that fuch evidence might have been 
contradiAed by the defendant, whofe. 

* « a I f 

bufinefs it was to fhcw by the writ, that 
it was really commenced before the tin*. 
And on the other hand in penal actions, 
which are to be brought within a limited 
time, the plaintiff is bound to produce 
the writ to fhcw the commencement of 
the a&ion within the time, for without 
it, the record is prima facie evidence of 
it’s having been brought after; and if 
the record in fome inilances operated 
againfl the plaintiff, it was reafonable it 
fiiould in othcis operate in his favor; 

1 Bof. Sc Pull. 263. IVebb one. See. v. 
Pritchett. It is often neceffary to prove 
the time of the commencement of the 
a£lion by the produdlion of the writ it- 
felf, apd in fon* adlions to plead the 
time of it’s commencement. A bill of 
Middlefex or latitat, may be confidcred 
by the plaintiff, either as the commence¬ 
ment of the aftion, or as procefs to bring 
(he defendant into court, as it bell ferves 

B 


his interefl. m I Wilf. 141. Wood v. 
Newton. It is fettled that a bill of 
Middlefex, or a latitat without a bill of 
Middlefex previoufly fued out, t Siff 53. 
JDacy v. Clinch, ibid. 60. WcIJen v. 
Greg, l Str. 550. Holliftcr jn^toufon. 

2 Str. 736. m Crohdtl v. Jones , is a good, 
commencement of the fuit in a penal 
atflion, or to avoid a tender, or fave the 
flatute of limitations. 2 Burr. 961. 
Johnfon v. Stnith. 3 Burr J 243. Mor¬ 
ris v. Pugh. Cowp. 454. sF ojler v. Bon¬ 
ner. Therefore if the defendant plead 
the flatute of limitations before the exhi¬ 
biting of the bill, the plaintiff may reply 
a latitat fued out of fuch a term, and* 
the defendant mayrejoin, that the latitat 
was not*in fadl fued out till the vacation 
after fuch preceding term, and after the 
expiration of the time limited for bring¬ 
ing the a&ios. '*2*jS\irr. 950. Johnfon 
jf. Smith. Sty. 156. Coles v. Sib/ye . 
So if the defendant plead a tender be¬ 
fore the exhibiting of the bill, the plain¬ 
tiff may reply a latitat previous to the 
tender, and the defendant may rejoin, 
that there was no caufe of a&ion at the 
time when the latitat iffued. 1 Wilf. 

141. Wood v. - Sa where the 

caufe of action appears in ev idence to 
have arifen after the firft clay of term, 
;yid there is no fpecial memorandum, in 
which cafe, we have above feen, the 
bill by fi&ion relates to the firft day of 
the term, it will be*fufficient for the 
plaintiff ^0 give evidence of a latitat 

,1’ued 01ft‘after the caufe of altion. 3 
Burr. 1241. Morris v. Pugh. *S. C. 

3 1 Black. 


I d Mellor verfus Walker. 


•Mei. lor v. And now as this day, 
, ^ ALKER - ^ the o&ave of St. Hilary 
Imparlance. 


1 Black. Rep. 312. Indeed if it ap- 
pears fo upon the record , it is a fatal 
objection. But if the caufc oPaftion be 
laid on the firjl day of /he term, it is 
good, although there is a general me¬ 
morandum ; as where in an a&ion on 
promifes, the declaration, -which was 
intitled generally of Michaelmas term, 
ilatcd promifes and the breach 

“thereof to have been made on the 7th 
day of November, 1785, which was the 
firft day of the term, on demurrer to 
the declaration for this canfe, it was 
held well enough, becaufe the term for 
the purpofc of delivering the declara¬ 
tion does not begin till the fitting of the 
court , and the promife and the breach 
might have well taken place before the 
delivery of the declaration, 1 Term 
Rep. 116. Pugh v. Rolirfm. It is 
receflary however, that the bill of Mid- 
dlefxj or latitat, fhould be returned 
non tf inventus by^ hf fherifT, and en¬ 
tered upon the roll, and dchtinned from 
term to term down to the time of firing 
out the procefs upoirwhich the defend¬ 
ant is adlually ferved. 7 Mod. 5. At¬ 
wood v. Burr, per Holt. C. J. a Ld. 
Raym. 883. Brown v. Bablington. 
per Holt. 6 Term Rep. 617. Harris 
v. Woolford, and Bates v. Jenhinfon there 
cited. 3 Bofi c &£“Pill. 330. Poft. 63. c. 
note. See form of entering a bill of 
Middlefex on the roll I Inftruc. Cler. • 
49. 7 edit, and of entering a latitat 
ibid. 52, and the form of the replication 
Lib. Plac. 334. # Jhe continuances are 
mere matter of form, and mey be en- 
tred at any time ; it has or/«n been 
Tioldeu that they may be made by the* 


that if to fay, on Monday next after 
in thi^j fame term, until which day 

the 


attornies in their chambers, 1 Sid. 52. 
jJaey v. Clinch. 6 Term Rep. 618. 
If indeed a writ be fued out.vithin the 
time limited by a penal ftatute, and the 
plaintiff declare within a year after the 
return of the writ, which by tlie general 
rules of law lie may do, provided he is 
not nonprofTed before for want of de¬ 
claring within two terms, 2 Term Rep. 
112. Worley v. Lee. 3 Term Rep. 
123. Penny v. Harvey, it is not neetf- 
fary to flrew the writ returned and con¬ 
tinued. 7 Term Rep. 6. Parfons v. 
King.* But in general cafes the hill is 
the commencement of the action, and 
the latitat inly procefs to biing the 
party into court; and in that view it is 
held that a latitat maybe fued out before 
•ther# is-any caufe of aftion. Cro. Eliz. 
ijl. Rich hell v. Goddard. Cro. Jac. 
561. Plgot v. Regers. I Vent. 28. 
Railway y. Murrey. 8 Mod. 343. 
Perry v. fhrh. I Wilf. 143. Wood v. 
Newton. 2 Burr. 967. Johrfon v. Smith. 
Cowp. 454. Fcfcr v. Bonner. Hough 
62. Ward v. Honey wood. And the 
plaintiff may prove a caufe of aflion 
arifing after the filing out of the latitat, 
and before the filing of the bill, as well 
in bailable as common writs. 7 Term 
Rep. 4. Bejl v v Wilding. So where it 
is a record of the C. B. the produ&iou 
of the writ of capias ad rrfpondcndum 
is fujficient proof of the time of the 
commencement of a penal or other ac¬ 
tion. And it feems fettled, that the 
plaintiff mrfy reply a capias, without an 
original writ firft fued out, to a plea of 
tender, or of the ftatute of limitations, 
if it be duly returned, entred and con¬ 
tinued, 
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the faid Edward Waller hadfleave to imparl (2) to the Mellop. v. 
faid bill, and then to artfwew, See. before our lord the i Walicei1 - ^ 
kiqg at Wejhninjhr, comes as well as the £iid Henjry by 
his attorney aforefaid, as the faid Edward Walher by 
John Chambers-, his attorney; and the faid Edward *^ lca ‘ 
defends fhe •foyre ar.d injury vvhn, Sec. aod as to the L 2 J 
coming withTorce and arms, or whatever elfe is againft the 

peace 


tinned, as well as a latitat ; for a capias 
is now coflfidered to he the adtual com¬ 
mencement of the fiu't in the Common 
Pleas. 2 Black. Rep. 024,925. Lender 
v. Moxon . S. C. 3 Wilf. 461. 1 Ijil. 
Raym. 434. Kinfey v. Heyward. Wa¬ 
les's Rep 255;. Knrter v. James; tho’ 
the contrary was holden in I I ml Raym. 
553. Alois v. Bruerton , 2 Lal.'Raym. 
880. Brown v, Bal't>ii; s Ion. See the 
furm of entring the capias on the loll, 
Imp. Pr. C. B. 631.4th edit. And if to 
a plea of tender, or the llatnte of liini- 
tations, the plaint ill reply an original fued 
out within time, the production of a ca¬ 
pias ad refondendum filed out within fix 
years, is evidence of an orivinai havinn - 

- 00 

been iutd out, for the court will pre- 
fume it. Gtjting v. JVitherfnoon, per 
I .end Kenton, h/tddkj'ex fittings after 
filichaehnas 17S8. 

(2) The plea appearing on the re¬ 
cord to be of a term fubfequent tg the 
bill, it is neceffary to continue the bill 
to the plea ; for without a continuance 
the proceeding will be errSncous, unlefj 
indeed after a verdict, in which cafe s. 
difcontinuance is cured by ftatute 32 
II. S. c. to. or after a judgment by 
default, where it is remedied by ftatute 
4 yJnn. c. 16. But there is 119 need of 
continuing the bill down from term to 
firm to the plea, 2 Ld. Raym. 872. 
('nrlewis v. Dudley. S. C. I Salk. 
J 79- Caf. Temp. Hard. 322. Fletcher 
v. JluLudfon; for the couife cf the K. 


B. is to enter an impai lance to the tfrlt 
day of the term that the plea is of: 
which, we have feen, is the-ateftti in 
which iffue is, joined, and the record 
inlitled- As where in the memoran¬ 
dum the biil is alleged to be exhibited 
in Michaelmas term, and iffue is joined 
in T,Unify, or fome other term, follow# 
iug, the Imparlance is f ram m Michaehnas 
term to the firft day of Trinity , or other 
fubfequent term. If the plea be of the 
fame term with the bill, there is not 
jmy nett fifty cf an imparlance, or con¬ 
tinuance. In like manner it is held not 
to be necffffary to make an entry of an 
imparlance on tlie replication, rejoinder, 
furrej. under ar'd the like, though in 
fail delivered Tuokquent term, for 
th^y are prefumed to be of the fame 
term with the preceding pleading. 5 
Rep. 75. a. IVy marl's cafe. Nor is 
there any continuance entred on the 
plea in a record of the C. B. or of the 
K. B. when the proceeding is by origi¬ 
nal writ; for the declaration and all the 
oilier pleadings are f»pj>«mi*to be of 

the fame term. _ 

.There is another kind of imparlance, 
whesfe general fignification means time 
given to the defendant to plead, and is 
either of courfe, or in the diferetion of 
t’ne court. Where the procefs is return¬ 
able on the laft return of the term, or 
evrn before that period, but the plain¬ 
tiff hac negledfed to deliver, or file his 
declaration and give notice of his having 

done 


B 
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Mellor verfus Walker. 

Mbllor v. peace of our faid lord the n<Jw king, and alfo as to the whole 
^ Walker. ^ trefpafs aforefaid with th«£ faid cattle, except with one 
geldjng and one mare of the faid cattle, above fuppofcd to be 
done, he the faid Edward fays that he is not guilty thereof, 
and of this he puts himfelf upon the country, and the faid 
Henry thereof likewife, &c. And as to the' refiflue of the 
faid trefpafs with the faid one gelding and one mare above 
fuppofed to be done, he the faid Edward fays that the aforc- 
faid Henry ought not to have or maintain his faid a&ion thereof 
againft hifn, becaufe he fays that the faid clofe, and alfo the 
place in which the faid trefpafs is above fuppofrd to be done, 
arei and at the faid time when, &c. were, 40 Hexes, of land 

wish 


done fo, four days exclufive before the 2 Wilf. 411. Leaf ugly v. Smith. Or 
end of the term, and the defendant is a> plead a plea of aid-prayer. 2 Bof. 
completely in court, he is intitled by the 8 c Pull. 984. it being a clear principle 
pra&ice of both courts to an imparlance, of law, that no dilatory plea can be 
and muit plead within the firft four days pleaded in another term after a gtneral 
of the following term; and if the plain- imparlance. It was formerly holden, 
tiff omit delivering or filing his declar.n- that; a tender with an uncore prill could 
tion before the effoign day of that term, not be pleaded after a general impar- 
an<l giving notice thereof, tHc defendant" lance, being confidercd as a dilatory plea, 
will alfo be allowed to imparl to the fub- like a plea in abatement, but it feems 
fequent term.. ^^This is called a general the law is now taken to be otherxvife, 
imparlance, and it al<viujz.lo a nother term, agreeably to what had been determined 
6 Mod. 28. Longvill v. Hundred of Thif- before. Dy. 300. a. pi. 37. See 
tie worth; after which the defendant can 1 Sound- 33. note (2). If the defend- 
only plead in bar, and is not permitted ant, being intitled to an imparlance, be 
to plead in abatement, or any dilatory defirous of pleading in abatement of the 
plea. 12 Mod. 529. Anon. He is not writ, bill, or declaration, he muit apply 
allowed to demand oyer of a deed; for an imparlance with a faving of 
Bro Oyer. 14. 6 Mod. 28. Gilb. C. all exceptions to the writ, bill or count . 
B. i84.' _ 3<r??nt; for oyer cannot be had This fort ot imparlance is called a fpe- 
but dOr!«g the fame term in which the cral one, and in the C. B. ia granted of 
deed is brought into court. 5 Rep. .74. courfe by the prothonotary upon an ap- 
Wymark's cafe. 2 Lutw. 1641. Simp - plication to him within the firft four 
fon V. Garfule . 2 Lev. 142. Mayor of days of the term fubfequent to that of 

London v. Gorrey. S. C. Frecm. 400. the declaration ; but in K. B. is grant- 
1 Term Rep. *149. Rex Amery, per able only by leave of the court, which 
fuller J. Or to plead tq ^he jucifdic- is obtained by a fide bar rule. If 611 
tion of the court, Gilb. C. B. 194. the plea in abatement it be ncccffary to 
Or to claim conufance, 10 Mod. 125. maky up the iffue, whether of law or 
130. Cafe of University of Cambridge, fail, where the proceeding is by bill. 


J.oeus in quo, 
p*rtpf Liitle- 
fetdT^ 
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with the appurtenances in Derbt aforefaid, which faid 40 
acres of land with the appurtenknces are, and at the faid 
time«when, &c. and alfo from the time whereof the mempry 
of man is not to the contrary, were parcel of a certain com¬ 
mon field called Littlefield, in Derby afprefaid. And the faid 
Edward fuhjief fcys, that the borough of Denby, in the 
county of Derbf,, is an ancient borough, and that he ihe faid 
Edward is and at the faid time when, &c. and long before, 
was and yet is, one of the burgeffes of the faid borough; 
and that thp burgeffes of the faid borough from time whereof 
the memory of man is not to the contrary, until the x ith day 
of July, in thfc 14th year of the reign of the lord Charles the 
firft late king of England, were a body politic and corporate 
by the name of the bailiffs and burgeffes of the borough of 
Derby, and by the fame* name were ufed to plead and be 
impleaded. And the faid Edward 9 farther fays, that in and 
'upon the faid nth day of July ,*in the 14th year of the reign 
of the faid lord Charles the firft late king of England, See. 
he the faid lofd the king Charles the firft by his letters patent 
made undtr his great feul of England , bearing date at Wejl- 
tnivjler on the faid t ith day of Jidj K in*the 14th year of his 

reign 


Mellor d. 
Walker. 

< — 'I—.. 

Derby, an an¬ 
cient Jtorough, 
and defendant a 
burgeis of it. 


The burgeffes of 
the faid borougS 
were immemo- 
rially a body cor¬ 
porate, hr^lte 
name <>f bailiff's. 
Sec. until 1 ith 
July, 14 Car. I. 


On which day 
they were incor¬ 
porated by the 
name of the 
mayor and bur- 
gelfes of the 
borough of 
Dcrlj. 


the fpecial imparlance mull be entered 
on the plea, as well to prevent a difeon- 
tinuance, as to (hew jhe defendant’s 
right to plead fuch a plea. See the 
form, Clift. Eut. 21. 1 Lutw. 6. 

Gaiuen v. Surby. Lill. Ent. 7. Brown 
v. Detble. And in both courts the 
pra&ice is to Hate the fpecial impar¬ 
lance on the plea, when it ft delivered 
to the plaintiff intitled of the term fub- 
fequent to the declaration. 4 Term 
Rep. 520, 521. Doughty v. Lafcelles. 

6 Term Rep. 369. Buddie v. Willfon. 

7 Term Rep. 447. Blackmore 'Flem¬ 
ing, note (d). The pleading of a mif- 
jiomer in abatement after an imparlance 
in this form, viz. “ And L. L. who is 
** fued by the name of S. L. ia his 


“ proper perfon cornes'End' fays that he 
“ wa| baptized, &c.” has been held not 
to amount to a fpecial. imparlance. 4 
Term Rep.520. though the contrary was 
decided in 1 Black. Rep. 51. Brewjler 
v. Capper. S. C. 1 Wilf. 261. The 
form of a fpecial imparlance where the 
proceeding is by original, is, “ And A. 
“ B. who is fued by the urzk-oIpC. B. 
“ in his proper perfon comes, an d p aving- 
“ to himfelf all advantages and excep- 
“ tions, as well to the writ, as to the 
“ declaration aforefaid, prays leave to 
*’ imparl thereunto here until, &c. and 
“ it is granted to him; thV fame day ia 
“ given to the* faid D. here, &c. At 
“ which day* comes here as well the 
“ faid JD. by his attorney, as the fai<! 

« A. L. 
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And prefcribes 
in the laid cor¬ 
poration for 
thcmfelves and 
^every burgcfs to 
hare common 
in LittirfielJ, 
foryiH-their com¬ 
monable cattle, 
levant&couchant 
within the faid 
borough, at cer¬ 
tain particular 
times. 


Mellor verfus Walker. 

reign aforefaid, did conflkute and create t/ie bailiffs and bur- 
gefles of the borough aforefaid to be from thenceforth for 
ever a body politic and corporate, by the name of thesmayor 
and burgdTes of the borough of Derby, in the county of 
Derby , as by the faid letters patent, which he the faid Edward 
here into court Brings, more fully and at l?rge appears. And 
the faid Edward further fays, that the bailiVFs and burgefles 
of the faid borough from time whereof the memory of man 
is not to the contrary, until the faid t ith day of July, in the 
14th year of the reign of the faid lord Charles tj>e firft ; and 
the mayor and burgefles of the faid borough, on the faid 
1 ith day of July, in the 14th year aforefaid, €nd continually 
from thenceforth afterwards hitherto, have had, and for the 
whole time aforefaid, have been accuftomed to have for them- 
felves, and every burgefs of the'faid borough, common of 

pafture 


“ A. B. in Ills proper perfon, and fays, 
** &c. Herne 10. And where the 
proceeding is by bill, the form, is, 

“ And A. B. who is filed by the ngme,* 
“ of C. B. in his proper .perfon comes, 
“ and faring to himfelf all advantages 
** and exceptions to the faid bill, prays 
“ leave to iflfparl ^thereto, and it is 
** granted to him, &c. And th^-eupon 
“ a day is thereof given to the parties 
“ aforefaid, before our lord the king at 
“ Wefiminjler, until, &c. to wit, to the 
“ faid A. to imparl to the bill aforefaid, 

“ and then to anfwcr, &c. At which 
“ day, before our lord the king at IT eft- 
as well the faid D. by 
“ his attorney aforefaid, as the faid A. 
“ B. in his proper perfon, and the faid 
“ A. B. fays, &C.” Lib. Plac. 2 pi. 
if. But the defendant cannot after a 
a fpecial imparlance plead to the jurlf- 
di&ion of rirtf court { therefore if he be 
intitled to an imparlaitce to the next 
term, and would plead' to the jurifdic- 
tion, he mult have a Hill more fpecial 
*3 


imparlance with a faving of all advan¬ 
tages and exceptions nvhatfoever. This 
is ufually denominated a general fpecial 
imparlance, and can only be obtained by 
an application to the court on motion 
within the firft four days of the next 
terns*, and it is in the diferetion of the 
court, governed by the particular cir. 
cumftancec of the cafe, to grant it or 
not. They will not grant it forinftance,’ 
if the defendant has appeared to the 
procefs by attorney , becaufe a plea to 
the jurifdiftion muft be pleaded in per¬ 
fon. z Black. Rep. 1094— 1097. 
Grant v. Lord Sondes. The prothono. 
tary has rfo power to grant this kind of 
fpecial imparlance; a plea under a 
grant of fuch an imparlance from him, 
would be a nullity, and the plaintiff 
might fign judgment, or at lead, a 
refpopdeas oufter would be awarded. 
12 Mod. 529. Anon. I Lutw. 46. 
Wentworth v. Squib. 2 Black. Rep. 

IC94. After fuch an imparlance as 
this, the defendant is at liberty to plead 

his 



Hil. 21 Sc 22. Car. II. Regis. 

pafture in the faid* field called LitUefield , whereof, &c. for Mellor v. 
3 all their commonable cattle (i) levc\t and couchant within the Walker. 
/aid borough of Derby, that is to fay, in every two years together ^ The words 
fucceflively, when the faid field called Littlefield , wheieof, &c. in itaiicks were 
or any part thereof .{hall be fown witl^ any kind of corn, p ]ea L j„ Mellow 
after the fa'uk coin, in the faid field called Ijttlefield, v ‘ ^7*” o 
whereof, he. is leaped, gathered and carried away, until j- ^ 34 ] 

the faid field, or fome part thereof (hall be fown again with 
fome kind of corn, and in every third year when the faid 
field called Littlefield, whereof, &c. lies frefli and fallow 
then for the whole year ; wherefore he the faid Edward , on And put hit 
the I jl day of Augufi, in the loth year of the reign of our faid lord common, 
the now king , which was a third year, when the faid field called 
Littlefield, did lie frefli and fallow, put the faid gelding and 
mare which were his the (aid Edward's own proper cattle, 
and levant and couchant within the^faid borough of Derby, 
into the faid field called Littlefield, whereof, he. to depaflure 
the grafs there growing to ufe his faid common, and on that 
occafion with his feet in walking, and with his faid gelding 
and mare eat up, trod down and confumed the faid grafs Which is the 
then growing in the faid place, in which, Sfc. as he lawfully fame 
might i which is the fame refidue of the faid trefpafs,.whereof And traverfe* 
the faid Henry above thereof now complains againft him. after'thcVeld^ 
Without this, that the faid Edward is guilty of any trefpafs in was fown, and 
the faid place in which, he. with the faid gelding and j^re , ^^“* a t p C e ci c .i I ^ 
at any time after the faid field, or any part thereof, was fown taken away. 

with ’ 


his privilege. Hard. 36;. Clapham 
V. Lent hall. 1 Lutw 46. 1 2 Mod. 
;?9. Gilb. C. B. 210,211. *If the 
defendant plead in abatement after a 
general imparlance, or to the jurifdic- 
tioii after a fpecial imparlance, the 
plaintiff may either fign judgment. 4 
Term Rep. 320. Doughty v. Lafcelles. 
7 Term Rep. 447. Blackmore v. Flem- 
,ng, note (d). or apply to the court to 
let afide the plea; or be may demur 
to it. 6 Term Rep. 3£y. Buddie v. 


Will/bn. 1 Wilf. 261. Brttvfter v. 
Capper. 3 InftruA. Cler. 40. Or the 
defendant may allege the gar.vVol Jln- 
parlance in his replication by wajyif 
eftoppel.^ Clift. 18. pi. 46. 19. pi. 
50. 20. . pi. 53, 54. 1 Lutw. 
23. Bartelot v. Burton. 3 Inftrudt. 
Cler. 39. But if the plaintiff reply to 
the plea, inilead of demurring:, or al- 
leging the eftoppef, the fault is cured. 
1 Vent. .236. Dacret y. Duncomb, per 
Hale, C J. 
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<€»uria acviure 
VUfc. 


And a venire to 
trv tire iffue. 


with corn in any year, f.nd before the corn in the fame year, 
in the faid field called ^Littlefield, was reaped, gathered and 
^carried away from thence. And thfc he the faid iJEdward 
Walker is ready to verify} wherefore he prays judgment if the 
faid Henry ought to have or maintain his aforefaid a&ioa 
thereof againft him, &c. 

To this there is a general demurrer," and a joinder in 
demurrer, and then the entry proceeds; 

But becaufe the court of our faid lord the king now 
here fs not yet advifed what judgment to giv£ of and upon 
the premifes whereof the parties aforefaid have put themfelves 
upon the judgment of the court, a day therefore is given to 
the parties aforefaid, before our lord the king at Weflminfier , 
until day next after to hear their 

judgment of and upon the premifes, becaufe the court of our 
faid lord the king ntfw„ here is not yet thereof, &c. And as 
to try the faid iffue above joined, between the faid parties to 
be tried by the country, let a jury thereof come before our 
lord the king . t Wefiminfier , on the day aforefaid, and 
who neither, &c. to rtcognife, &c. becaufe as well, &c. thn 
fame day is givei! to the‘parties aforefaid there, dec. 


Cafe i. 

S. C. a Kcb. 
678. 676- 1 Sii. 
462. 1 Vent. **- 
92. Where the 
defendant in 
trefpafs jnltiKes 
at another time, 
and not at the 
time in the de¬ 
claration, yet if 
it h*ri i*"trrrtil" 
he the fern: 

whereof 
the plaintiff com¬ 
plains, the pit a 
is good in fub- 
ftance. A tra- 
veric that luffi- 
cUntly anfweji 
the material 
point of the <!c- 
elarati. 11 i* good. 


Mellor verfus Walker. 

r pit ESP ASS by Mellor again ft Walker, the plaintiff declares, 
that the defendant on the ift of April, in the 2 ill year of 
the reign of the now king, with force and arms broke the clofc 
of the plaintiff called Littlefield, at Derby , in the county of 
Derby, and with his feet in walking, and with certain cattle, 
to wit, horfes, bulls. &c. depaflured, trod down and confumed 
his grafs to the value, /kc. there growing, and other 
wrongs, &c. 

The defendant as to all the trefpafs, except with his feet in 
walking, and a trefpafs with one gelding and one mare, pleads 
not guilty; and as to that, he pleads that the borough of 
Derby is an ancient borough, and that the defendant at the 
time when, &c. was and is one of the burgeffes of the faid 
borough ; and that the burgeffes of the faid borough from 
time w Hereof, &c. until the nth day of July , in the 14th 

year 
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.year of the reign of ting Charles the firft, were .a body politic 
and corporate by the name of the baniffs and burgefies of the 
borough«of Derby , and* by the fame name ufed to plead and. 
be impleaded ; and the defendant further fays* that on the 
faid nth day of July, in the 14th year, afore fait!, the faid 
late king Chaflef the. firft, by his letters patent under his 
great feal, changed the name of the corporation to the nfme 
of mayor and burgefies of the fame borough; and then the 
defendant prescribes, that the faid bailiffs and burgefies from 
time whereof,..&c. until the faid nth day of July, in the 
14th year aforefaid; and the mayor and burgefies of the 
faid borough, on the faid 1 ith day of July, and always after¬ 
wards had, and for the whole time aforefaid had been accuf- 
tomed to hare, for themfelvfs, and every burgefs of the faid 
borough, common in the faid field called Littlefield whereof 
&c, for all their commonable cattle* levant and couchant, 
within the faid borough of Derby, that is to fay, in every two 
years together fuccefiively, when the faid field called Little¬ 
field , or any part thereof, ftiould be fown with any kind of 
corn, after the faid corn was reaped, gathered and carried 
.away, until the faid field, or fome part thereof, Should be fown 
again with corn; and in every third year Mfrhen the faid field, 
called Littlefield , lay freih and fallow, then for the whole year, 
&c. wherefore the defendant, on Ihe lfiof Augufi, in the 20 th^ 
year of the reign of the now king , which was a third year, vrhen 
the faid field, called Littlefield , lay freih and*fallow, put in 
the gelding and mare aforefaid, which were the defendant’s 
own proper cattle, and levant and couchant within the borough 
of Derby , aforefaid, to depafture the grafs there growing, 
ufing his common aforefaid there, &c.and fo juilifies the 
trefpafs; and avers, that it is tiff fame trefpafs whereof the 
plaintiff complains againft him; and traverfes, without this 
that the defendant is guilty of any trefpafs with the faid 
gelding and mare at any time after the faidr field was fown 
with grain ; and avers, that the corn there growing was taken 
and carried away. And this, &c. wherefore, &c. upon 
which the plaintiff demurs in law. 

And the exception to the plea was, that the plaintiff has 
laid the trefpafs in his declaration to be on the «j jk day of April, 
in the zifi year of the king, and the defendant has juftified the 

trefpafs 
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Mel lor v. 
Walker. 
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Da Cop a v. 
Clarir. 1 Bof. 
& Pull. 257. 
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Mellor*. trefpafs on the ift day ®f Augujly in the 2c th year of the 
Walker. ^ fame king, fo that he neither agrees with the time in the 
~ f declaration, nor (hews any reafon why he does not agfee with 
it j for the defendant does not fay that on the i ft: day of 
Jpril, in the 31ft year, the field was fown with corn, for 
which rdafon he could not juftify the trcipa r s at that -time ; 
and therefore the defendant ought to have juftified the tref- 
pafs at the precife time laid in the declaration. And. the 
traverfe does not help the plea, becaufe he has only traverfed 
the time when the field was fown ; but throughout the whole 
plea, it is not faid, whether the field was fown at the time of 
the trefpafs laid in the declaration, or not: neither has the 
defendant traverfed the walking with feet at all, and there¬ 
fore it was faid that the plea yas bad. It was moved in 
Trinity 22d of the prefent king, and the court took time to 
confider. 

And it being now moved again in this term, Hale , C. J. 
Rainsford and Morton concurring, held the plea good enough 
in fubftance *, for the defendant having averred in his plea, 
that it is the farpe trefpafs of which the plaintiff complains, 
and the plaintiff having demurred generally, it is only form 
and not fnbftance, 'of which no advantage can be taken on a 
general demurrer. And the traverfe has fufficiently an- 
. fwered the material part of the declaration; for if, at the 
time of the trefpafs laid in the declaration, the field was 
( fown, then he^has traverfed it j but if it was not fown, it 
appears by the plea that the defendant had a good right 
to put in his cattle, and therefore taking it either way, the 
defendant has juftified, or traverfed, the trefpafs in the decla¬ 
ration: therefore they gave judgment for the defendant (3). 


(3.) This feems to be an informal in the cattle was in a third year, when 
plea, as well on account of the addition the field was fallow, and fo within the 
of a traverfe, as of it’s varying from the prefeription. The true way cf pleading 
time in-the declaration. The traverfe is fuc^ an averment, is agreeable to the 
added after a fufficicnt confeffion and plea in Mellor v. Spateman. 1 Saund. 
avoidance, and therefore bad on a fpe- 340. and fee alfo Lib. Plac. 338.* The 
cial demurrer ; it being averred by the plea admits the trefpafs, and Hates a 
defendant, that the time when he put j unification which is a legal bar to the 

a&ion 
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aftion, If the faft be true; and concludes 
with an averment of it's being thefam\ 
trefpafs with that which is alleged in 
the declaration ; for which reafon it is 
held to be improper and fuperfluous to 
add a traverfe.^ As where in trefpafs 
claufum. fregit laid the 10th day of 
November, the juftification was on the 
i j th, with an averment of it’s being 
the fame trefpafs, it was adjudged that 
the plea was good without a rraverfe, 
and the addition of it, being fpecially 
(hewn for caufe df demurrer, made the 
plea bad. 2 I„utw. 1457. Hargrave v. 
Ward. So where in trefpafs claufum 
fregit on the 7th day of May% the de¬ 
fendant juftified the trefpafs on the rotli 
of'May, and averred it to be the fame 
trefpafs, the court on demurrer deter¬ 
mined that the plea was good without 
a traverfc of the trefpafs on the 7th of 
May. 1 Bulf. 138. Vaftenope v. Tayler. 
And alfo where in an action of trefpafs* 
and falfe imprifonment on the lad day 
of Ofloler , the defendant judilied ott 
the 13th of AuguJ 1 , under a warrant 
from the flieriff, and averred it to be 
the fame trefpafs, the court was of 
opinion that the pica was good without 
a travel fe, the day not being mateiial. 
Cro. Car. a a8. ^ Tyler v. Wall. So 
where in trefpafs for taking goods, the 
defendant juftified at another time under* 
a writ of fieri facias , and concluded 
with an averment of it’s beintr she fame 
trefpafs, and on demurrer the objection 
was, that the defendant, varying in the 
time of taking from that alleged in the 
declaration, ought to ttaverfe any other 
taking, for the fame goods might be 
taken at fevcral times, and the aver¬ 
ment p( it’s being the fame trefpafs was 
not fufficient; hut it was decided that 
the plea was fufficient without a 
ttaverfe. Hr T. janes. 246. Alien v. 
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Chamming. A# in I Str. 654. Court¬ 
ney v. Satchwell, which was trefpafs and 
falfe imprifonment, the^ defendant juf- 
tified under a procefs out of the fheriffs 
court in London , qua ejl eadem , Sec. and 
traverfed being guilty aliter vcl alio 
modo, the traverfe was held ill on a fpe- 
cial demurrer, the qua eft eadem , &c. 
being itfelf a fufficient traverfe Sec 
alfo Yelv. 122, 123. Lane v. Alexander, 
l Saund. ig, 14! Hawe v. Planner. 
Ibid. 22. Bcnnet v. Filkins. Ibid. 209. 
Salmon v. Smith. Ibid. -312. Rex v. 
Kilderly. 2 Salk. *641, 642. Green v. 
Goddard. In like manner, the reafon 
of adding the traverfe here appears to 
be, becaufe the defendant juftified the 
trefpafs at another time than that in the 
declaration, the trefpafs complained of 
being laid on the 1 ft day of April , and 
the trefpafs juftified on the ift day of 
Auguft. See White v. Stubbs. Toft. 294, 
It teems, however, to have been long 
fine* eftablifhed, that the plaintiff is not 
tied to the time laid in the declaration, 
nor the defendant to that mentioned in 
the plea ; but the former'”!* allowed to 
give evidence of a trefpafs committed at 
any time before the commencement of 
the action, Co Lu’t. 283. a. and the lat¬ 
ter is at liberty to prove his juftification 
on any' other day. As the time is not 
material in evidence, neither is it in 
pleading, and therefore the general rule 
icons to be, that the plea ought to fol¬ 
low the day laid in the declaration.^ 1 
Saund. 14. Hawe v. Planner. But the 
jollification may be fuch as to make the 
time material, and then the plaintiff’ may 
vary in his replication from the day in the 
declaration without a depart life. Thus 
where in an aftfon of aflault, battery, 
and falf« imprifonment on fuch a day, 
the defendant pleads a fpecial matter of 
juftification at anothef day, fo that the 

day 
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day becomes material; «s where he juf- 
tifies as mayor or conftable at fuch a 
time, but in truth, the trefpafs com¬ 
plained of was done by him when he 
was not mayor or conftable, the plaintiff 
may reply an imprifonment, or,<in other 
words, may new-aflign the trefpafs at 
another day, and it is no departure, for 
the day in the declaration is not ma¬ 
terial. And in the prcfcnt cafe, if the 
defendant had juftified on the fame day 
in the declaration, but in truth had put 
in his cattle at the time the field, or 
any part of it, was fown, and that was 
the trefpafs the plaintiff intended by his 
declaration, he might fhew that faft by 
way of new affignment. So in oihcf 
aftionf, where the day in the declaration' 
is not material, the plaintiff may, when 
it is rendered neceffary by the defend¬ 
ant’s plea, vary in his replication from 
the day, and it is no departure; but if 
the day in the declaration be material,* 
as in an adtion upon a bpnd, bill of«ex- 
ebange, promiffory note, and the like, 
the plaintiff in his replication cannot 
vary from the day without a departure. 
Cro. Eliz. 168. Smith v. Hillier. 1 
Lev. i io, in. Lee v. Rogers, i Salk. 
*22. li'ebley v. Palmer. Ibid. 223. 
Howard v. Jennifon. 1 Ld. Raytn. 
121. Serb v. DarforJ. 2 Ld. Raym. 
1015. 1 Str. a 1. Cole v. Hawkins. 2 

Str. 806. Matthews v. Spicer. 

With refpeft to the averment in the 
plea of it’s being the fame trefpafs, a 
diilindtion is taken between % juftifica- 
tion on the fame, and on another day; 
in the former it is held to be unneceffary 
in fume adlions of trefpafs to conclude 
with fuclf an averment, but in the latter 
it is thought to be a Tight thing fo to 
conclude. As where in trefpafs uclavfum 
f 'regit on the > ft day of May, the defen¬ 
dant pleaded a licence on the fame day, 
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it was adjudged that there is no need 
if averring it to be the fame trefpafs. 
So it is where in trefpafs for f taking 
goods the defendant juftify on the fame 
day ; or plead Jon a fault on the fame: 
day to an adlion of affaujt and batter^* 
But if he juftify Cn*^itotlier day, - or at 
another place, he ought to conclude his 
plea with an averment of h’s being the 
fame trefpafs. 21 H. 7. 32. pi. 52. 
S. C. Fitz. Trefpafs 24$. Bro. Tref¬ 
pafs 219. and the fame diverfity is rc- 
cognifed in 1 Bulft. 1*38. Vafienope v. 
Tayler. Skin. 387. King v. Tebhartt 
But this diftinttion feems now to be of 
little ufef as indeed it n&effarily would 
be, as foon as it was fdlly eftablifhed 
that the day and place in the declaration 
in fuch adtions is not material, for the 
plea when properly drawn will follow 
the day in the declaration; but if iL 
fhould vary from it, fo that there is an 
apparent difference on the record be¬ 
tween the trefpafs in the declaration, 
add that which is juftified, the diftinc- 
tion will take place, and the plea mull 
conclude with fuch an averment. 2 
Lutw. 9^3 946. Rowel v. Dyon. And 
at this day in a plea of fan ajfault, or 
of a licence , it is neither neceffary, nor 
very ufual, to add an averment of it’s 
being the fame trefpafs; but in tref¬ 
pafs for taking goods, an inftance can 
hardly be put of a juttification in which 
it is not‘neceffary to conclude with that 
averment, although the plea follows the 
day in the declaration. 

So the place alleged in the declaration 
in affault and battery, or trefpafs for 
taking goods is immaterial, being only 
laid for a venue ; and unlefs the juftifi- 
cation be local, the defendant is bound 
to follow it; for if he juftify at another 
place, either with or without a traverfe 
of the place in the declaration, the plea 

it 
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is bad on a fpecJal demurrer. Co. 
Xn'tt. 182 b. 1 Saund. 85. Wright ^ 
liamfiot ; and the rule Is the fame In 
adtiuns upon the cafe, affumpfits On 
parol prornifes, and in many other tran¬ 
sitory actions,^ Thus, where in trover 
and converfion »iHH oxen in London, 
the defendant pleaded that he feized 
them as waifs in the manor of D. in 
EJJex. and traverfed that he was guilty 
in London ; iLyras adjudged that the pka 
waa bad, becaufc it did not contain any 
local matter to *take the place material. 
Cro. Eliz. 174. Bulloch v. Smith. 
-And where in falfe imprifoument at 
Brifiol, the defendant juflifici] arrelll. g 
the plaintiff at Gloucefler under a com- 
minion of rehthit',-, and traverfed the* 
imprifonrr.ent at Bridal, the plea was 
held bad, becaufc the matter of the jnf- 
tification was tranlitory, and not local, 
and therefmc the defendant ought to 
have juftified in the place where lire 
aftion was brought. Ibid 184. Cow- 
teigh v. Edouards. So where in a {fault 
and battery in London, the defendant 
pleaded (on afTault at D. in the county 
‘>f S. and travelled that he was guilty 
in London , on demurrer it was ad¬ 
judged that the plea was bad, been life 
the defence being tranlituiy, the defen¬ 
dant could not plead it mi another place, 
and traverfe the place where it ua- aV- 
leged. Ibid ^42 Bor jet v. Hutchings. 
See further, 1 Lutw. vi-S- /'^ev» Pul- 
leyn. Ibid 618. Treene v. Iiiccox , 6 f h 
exception. 2 Lulw. 143', <438. 

Searlc v. Darford, S. C- i 1 d. Raym. 
120. j Lev. 113. Br igewater v. 
Belheway. t Leon. : y Queen v. Ld. 
Vaux. i Mod. 271. Bather x. Warren, 
Carth. 326 Marlin v. U Hrord. But 
where the caule of the juftilication is 
local, as if in an adlion of falfe irnpri- 
fonment in IHiddfefex, the defendant 
Von. II. 
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juftify as conftable of the vill of B. 
in another county, or in another place 
in the fame county, arrefting the plain-, 
tiff -or a breach of the*peace j or as a 
juftiee of the peace in another county ; 
of juftify damage feafant, or becaufe 
the defendant* offered to enter into his 
houfe, in another t*mnty, or in another 
place in the fame county ; the defendant 
muft traverfe the c« unty of h.'idd/efex, 
and not reft there, but alfo traverfe 
every other county or place except that 
which his juft fication is confined to. 
As where in trcfpafs for taking goods 
in London the defendant pleaded that 
lie let a thwMhg h uifc in St Paul, 
Covent Garden , to the plaintiff, and 
*dift rained the goods for rent, and tra¬ 
verfed that he was guilty in London, or 
elfewhi-re out of St. Paul, Covnt Garden; 
and upon demurrer the traverfe Was 
held ill, becaufc the defendant might 
. be gftilty in another houfe within Covent 
'Garden. 1 Sid. 293. It feems the 

form of the* traverfe out to have 
been, “ Without this, that he the Lid 
“ A. (the defendant) is guilty of the 
" faid trefpafs in London afo efaid, 

“ or clfewhere, except in the faid dwelling 
houfe in St. Paul , Covent Garden afore- 
“faid.” See alfo Co. Lilt. 282. b. 
Cro. Eliz. 1C7. Smith v. Hiilier. Ibid. 
504. "Thom on v. Clerk. Ibid. 705. 
Peacock v. Peacock. Ibid. 842 rutfet 
v Hutchings. 3 Lev. 237. Bod/e v. 
Wilkins. Cro. Jac. 45. Wttdhu v. 

Damme. 2 Lutw 1437. Sear/e v Mar- 
fir d ✓There feem to be two grounds 
for this ftriftnef- in the plea; one is, 
that it may appear to the court that 
the defendant ailed undeiyihc authority 
of law; and the other is to afeertain 
with corrcftnefs^the place of the jollifi¬ 
cation* that it may be known where m 
the venire facias is to be awarded; and 
C * yet 
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yet the traverfe added to the plea feems 
to be an immaterial one, for the plaintiff 
cannot take iffue on the traverfe. but 
mull either anfwer the caufe ofjuliilica- 
tion, or traverfe it, according to circiim- 
ftances ; which proves ^.hat it is an im¬ 
material traverfe. ,i Ld. Raym. 121. 
Searle v. Darford. S. C. 2 Lutw. 
14.38. In the fame manner it is necef- 
fary in the prefent pjaftice of changing 
the venue on motion, that the affidavit 
in fupport of the application ffiould be 
pofttive that' the plaintiff's caufe of 
action arofe in the county of A. (to 
which the venue is fought to be 
changed] and not in the county of B. 
(where the venue is laid), or clfewhere 
out of the county of A.; for if material 
evidence arifes in two counties, the 
venue may be laid in either, or in a 
third county, and the court will not 
change it, becaufe the ufual and, necef- 
fary affidavit cannot be made; a$d this 
is the ground of the rule, that iif the 
plaintiff will undertake to give fome 
evidence of the matter in iffue in the 
county where the aftion is laid, the 
court will not change the venue, z 
Salk. 669. Anon. 1 Will. 178. Herring 
v, Durant. 2 Term Rep. 23S. Scull 
v. Brejl. Ibid. 275. Watkins v. Towers. 
7 Term Rep. 583. Mayor of London 
v. Cole. 7 Rep. 1. Bulivcr’s cafe. The 
rcafon vjhy the defendant, when his 
juftification confifts of tranlitory matter, 
is.hound to follow the place in the de¬ 
claration and cannot traverfe it, feems 
to be, becaufe he would ot,herwifc be 
able to change the venue in a traufitory 
action to any county h; likes, in Gib- 
vertion of an ancient principle of law, 
which allows the piaintiff to lay the 
venue in fuch an action in any place he 
plcafes. Co. Utt. 282. b. 1 Lutw. 
14. And on the other hand, the realon 


f traverfing the place in the declaration 
■lien the juftification is local, we have 
feen, is, becaufe the dcfcndant»by this 
means may change the venue to the 
place alleged in. the pica ; for if iffue 
be joined on th(^£nufe«of the juftifica- 
tion, and the localiry of it be admitted 
thereby, then, according to another an¬ 
cient principle of law, the venue muff 
come from that place, whether it be in 
the fame county, or it. another; and 
if the caufe be not tried there, the judg. 
ment at the common law was erroneous. 
Thus in Cro. Eliz. 261. Ford v. Brooke, 
cited in 1 Saund. 247. Craft v. Boitr, 
where ih an a&ion of Gander for per¬ 
jury at Dale in Effex, the defendant 
juftified that the plaintiff was perjured 
at Wefiminjlcr , and the venue was 
awarded to be from WeftminJIer in Mid¬ 
dle fex. So where in an aftion for calling 
the plaintiff a thief at Dale in Effex, 
the defendant juftified becaufe the 
plaintiff had committed a robbery at 
Sate in the fame county, the plaintiff 
replied, &c. de injuria fu& propria abfque t 
&c. the venue was awarded to be from 
Sale. Ibid. 870. Clerk v. James. Alfo, 
where in error on a judgment in cafe for 
words laid to be fpoken at B. in the 
county of Salop, the defendant pleaded 
he fpokc them as a witnefs upon his 
oath on an iffue tried at C. in the coun¬ 
ty of Simcrfet ; the plaintiff replied, de 
injuria •fud propria , &c. and the caufe 
being tiied by a venire at B. the error 
was that it ought to have been by a 
vifne of C. where the jufiification arofe : 
and it was held clearly to be a mif-trial, 
and not aided by the ftatute of jeofails, 
wherefore the judgment was reverfed. 
Ibid. 4'>8. Boivycr’s cafe S CvMoor, 
410 But wheie the matter of the 
local jufiification is falfe, being pleaded 
merely for the purpofe of drawing the 

trial 
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trial to that place, the plaintiff may 
traverfe it, and the iffue is to be trijd 
in th^county where the aftion is laid. 
As where in falfe imprifonment in the 
ward of F. in London, the defendant 
juftified under a judgment and wri: of 
exeoution in Saifobich in Kent, and 
the taking and impiifoning there, and 
trjiverfed his being guilty in London ; 
the plaintiff replied that the defendant 
was guilty in London , and traverfed that 
there is any fucli record in Sandwich. 
Moor, ^ * Paramour v. Vernuold. 

5. C. Pop. lot. Cro. Eliz. 418. 

6, P. 2 Lutw. 1438. But the law has 
been altered in thefc refpe&s by the 
ftatutes r6 & 17 Car. 2. c. 8. and 4 
.Ann. c. 16. f. 6. ; by the former of 
which it is enacted, that after verdift 
no judgment fliall be arrefted or re- 
verfed, for that there is no right venue, 
fo as the caufe of adtion were tried by a 
jury of the proper county or place whera 
the adlion was laid; and the latter 
ftatute directs that that the venire facias 
fliall be awarded out of the body pf the 
county where fuch iffue is triable. It 
was adjudged in the above-mentioned 
cafe of i raft v. Boite, and which has 
been adhered to ever fince, that where 
an iffue, joined on a local junification 
in the county of Oxford, was tried by 
a jury of London where the adtion was 
laid, this mif-tiial was aided by the faid 
ftatute of Charles the 2d. jJThe^ftatute 
of Ann having thus aboliflted all dif- 
tin&ion of venues, and extinguifhed the 
do&rine of mif-trials in the fame county, 
and the ftatute of Charles the 2d. having 
alfo remedied after verdift an e; roneous 
award of the venire facias into Another 
rounly, it follows, that the defendant 
cannot compel the plaintiff to try the 
caufe in the county where the matter of 
the junification arofe. Hence it hath 
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been the conftant praftice for a great 
length of time pad to try the caufe in 
the county where the venue is laid in 
the declaration. The grounds and rea- 
fons of the different manner of pleading, 
when the juftification is tranfltory and 
when local, which were founded upon a 
folid and f ubftantitll point of law, being 
put an end to by thefe ftatutes, it is now 
reduced to mere form ; and the court,, 
as in other cafe/ of form, will not lend 
a willing ear to captious obje&ions to 
the plea, but will peihaps think that 
the averment of Its being the fame tref- 
pafs, which includes in itfelf a traverfe 
of the place in the declaration, is fuffi- 
cient at this day without the addition 
of a formal traverfe of it. However it 
is proper and fafe to adhere to the ufual 
form, for probably the court will feel 
themfelves bound by the courfe of pre¬ 
cedents, as their predeceffors did in a 
forfher cafe ; where, in trefpafs, which 
\jas laid at Hereford , in the county of 
Hereford, for taking the plaintiff’s cattle 
and driving them away, and converting 
them to his ufe, the defendant pleaded 
not guilty as to the converfion, and as 
to the taking and driving them away 
juftified us bailiff of the manor of A. 
and that fuch proceedings were had in 
the court of the manor, that a dillringas 
iffued direded to the defendant, who 
by virtue thereof diftrained the plain¬ 
tiff’s cattle to enforce his appt^trance 
at the manor court, and concluded qua 
ejl eadem tranfgrejfio , without traf?rfmg 
the jflace laid in the declaration. The 
court,’after two arguments upon a fpe- 
cial demurrer for want of a tr 3 verfe, gave 
judgment that the plea'.v^hout a tra¬ 
verfe was nothin anfwer to the trefpafs 
at Hereford, Lee C. J. cited Cro. 
Eliz! 705. which fays that a traverfe is 
neceffary, and thought the plea bad in 
2 fubftance. 
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fubftance. Wright J. was of the fame reafon, and there is only one count is 
opinion ; but Denifon J. doubted whe- tie declaration ; the plea in plain lan- 
ther it was bad in fubftance, though he guage is, “ yon gave me a licence to 
was clear it was fo in form, and that u cut down trees,’ or, “ you affaulted 
being (hewn for caufe of demurrer, “me, and I beat you in my own de* 
judgment was given the glaintifR “ fence, which I had a right to do,” 

When the trefpafs^in the plea appears and that is the trejfhj\ ytu complain of in 
on the record to be the fame trcfpafs the atclaralion : if the plaintiff deny the 
with that in the declaration, or is alleged licence, or that he affaulted the defen- 
to be fo by an averment of its being dant, he admits that the trcfpafs in the 
the fame trefpafs, and the plaintiff plea is the fame with that, in the decla- 
traverfes the caufe of juftific 3 tion, he ration ; therefore if the defendant prove 
thereby admits-it to be the fame tref- a licence from the plaintiff to cut down 
pafs, althotijjh in f?& it be a different trees, or an affault by him on the defen- 
one ; and the plaintiff cannot afterwards dant, at any time ; (the day being im- 
give evidence at the trial that the tref- material,’as we have already fetn, in 
pafs in the plea is a different one frorq the pica as well as in the declaration) 
that which he ituendid in his declrra- the plaintiff will not be allowed to (hew 
tion ; he is eft 'pped by his aamiffion ; in evidence, that the trefpafs he intended 
for inffead of traveling the matter of in the declaration was for cutting down 
the plea, he ought to have denied the trees at another time without his licence, 
averment of its being the fame trefpafs. or a battery at another time when he 
This feems to be the foundation of a * Aid not affault the defendant. The 
r:w dfignment; as where a licence/or fame obfervation will be found to apply 
fon affault is pleaded, and the defen- to* moil cafes where a new ailignment 
dant has in the former cafe exceeded is held to be ncccffary; though in 
the licence, and in the other, had once many of them, confiding of intricate and 
beat the phrintiff in his own defence, perplexed fafts, the reafon does not ap- 
but afterwards beat him without any pear fo obvious. 
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JefFrgfon, executor of Jeffrefon againft Morton, 
and Da\\l'on, and others, Tertenants of Tarway. 

Eafter. 2V*ol King Car. II. Roll. 291. or *01. 
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England , f "T~)E it remembered, that Sir Orlando Bridgman t 
to wit. 1 O bart. keeper of the great feal of our faid 
lord the new king of EnglandSee. on Monday in thfee weeks 
of Eafler , in the fame term, before our faid lord the king at 
Wcjlminjlcr , with his own hand delivered here into the court 


Jeffreson 
•v. Morton 
and others. 

I... .— .'—.I mj 
Scire facias by 
an executor upon 
a recognizance 

of our laid lord the king, a certain record (1) had before ouf* in cheery 
faid lord the king in his chancery at Wejlmhtfter, in the tenants! vendeec 
county of Middlefex, in thefe words : Pleas before our lord cf thc conufor - 

the 


(1) Though the plaintiff lhould die 
•within a year after he has obtained judg¬ 
ment, his perfonal reprefentative cantiot 
have execution againft the defendant 
without a farefacias. Fitz. Execution. 
243. whtre feire facias feems t«j be in- 
ferted by miitake indead of fieri facias. 
15 H. 7. 16. b. 1 Roll. Abr. 900 (P.) 
pi. i,2.; nor, in cafe of the death of 
the defendant within that period, can the 
plaintiff have an elegit under the datule 
of Wejiminfcr 2d. c. 18. again!! his 
lands in the hands of his heir, or trtre- 
tenants, or generally any other execution, 
without a feire facias again Ik his^icir and 
rerre-tenants, or perfonal reprefentative; 
although he may in fome cafes have a 
fieri facias againft his goods in the hands 
of his executor, as we have already feen. 
See 1 Sauud. 219. e. f. Wheatly v. La:e. 
So where the conufee dies within a year, 
bis executor cannot have an elegit upon 
a recognizance at common law without 
a feire facias ; nor, if the conufor dic -3 
within that time, can the conufee have 


an elegit againft his heir, t.r terre-te- 
nants, without inch writ, F. N.B. 597. 
D; the rule being, that where a new 
peTlon, who^was not a party to a judg¬ 
ment or recognizance, derives a benefit 
by, or becomes chargeable to, the exe¬ 
cution, there mull be a feire facias to 
make him a patty to the judgment, or 
recognizauce. 1 Ld. Kaym. 245. Pen- 
ore •• v. Hr ace. S. C. 1 Salk. 319, 320. 
2 Ld. Raym. 768. IQueen v. Ford. 2 
Ind 471. At the common Jaw, if the 
plaintiff did not fue out execution wit.Hu 
a year and a day after judgment in per- 
fonai actions, or recognizance apknow* 
leged, lie could not have a fibre facias, 
but the plaintiff or conufee wasITbligeti 
to bring an action of debt on the judg¬ 
ment or recognisance. Tin’s bring a 
tedious proccfs, the datute IVflminfler 
2d. (13 Ed. I.) c. *5..gives a feire 

facias upon a judgment in perfonalaSions, 
and upon A recognizance, after a yeav 
and a day r ; hut a feire facias lay at rite 
common law aftes that time on a judg¬ 
ment 


C 3 



<* s 


6 


Jefirefon verfus Morton and others. 


EFFRESOH 

. Morton 
and others. 


Sciie facias. 


R. Y. entered 
into recogni¬ 
zance u> T. F. 


the now king in his chancery at ire/imin/ler, in the county of 
Middlf/ex, of the term of *he Holy Trinity, in the 2Cth year 
of <he reign of our lord Charles the 2d, by the grace of 'God 
of England , Scotland , France, and Ireland, king, defender of 
the faith. Sec. Middkfex , to wit. Our lord the king has 
fent to the *fheriff of the county of Middkfex his writ cl.ofe 
in theft words, to wit: Charles the 2d, by the grace of God 
of England, Scotland , France, and Ireland , king, defender of 
the faith, &c. to the iheriff of Middlefex greeting, whereas 
on the 16th day of Anguft , in the 12th year of our reign, 
Robert Tarway, citizen and merchant-taylor of London, ap¬ 
pearing perfonally before us in our chancery, acknowledged 

himfelf 


ment in a real adlion. 2 Inft. 4 Cey Co. 
Litt. 3£o. b. 291. and Lord Holtfe ems 
to have been of opinion, that a feire 
facias might always have been fued out 
upon a judgment in pevforia] a&ions after 
a year and a day. 1 Salk. 258. Wilbers 
v. Harris. It is called a feire facias 
from thefe effential words in the writ, 
quod feire facias prefnt. 5 T. (the dtfen- 
“ ant) quad fit cor am Sec. ojienfurus ft 
“ quid pro Je habeat aul dicere feiat quarc 
“ Sec.” whence it appears thjt the 
defendant or conufor is to be warned 
to plead in bar of the execution ; and there¬ 
fore a rdeafe of all executions is held to 
be a good plea ; it is aifo conftdcred in 
the nature of sn a&ion, and therefore a 
rcleafe of all aB'tons is a bar to it; for 
whenever the defendant may plead to 
any writ, whether original, or judicial 
as tins writ is, it is in law an adtion. 
Co. Lit. 290. b. 291. 3 Mod. 189. 

Obrian v. Ram ; and the plea may pray 
judgment if the plaintiff ought to have or 
' maintain his ’aBion. 3 Wilf. 25 1 . Grey 
y. Jones. 2 Black. *227. Pulteney 
y. Tonvnfon. 1 Term Rip. 268. Fenner 
y. Evans, l Term Rep. 46. Winter v. 
Krctchman, fee alfo Skin. 682. Woodyeer 


v. Grejham. If execution be fued out 
ufter the year and day without a jcire 
facias , it is not void, but voidable only 
by writ of error. 3 Lev. 404. Patrick 
v. Johnfon. I Salk. 201. Howard v. 
Pitt, in which Ruffel's cafe, 4 Leon. 
>197. to the contrary is denied. If a 
recognizance be acknowledged in chan¬ 
cery, that is, in the ordinary legal court 
there,,it may hold plea of a feire facias 
to have execution ; but if iffue be joined, 
or there be a demurrer to part, and iffue 
on the reildne, the chancellor delivery 
the whole record to the court of K. B. 
but not to any other, and judgment is 
given there upon the demurrer as well 
as upon the iffue. Latch. 3, Blaxtoil’s 
cafe. 1 Eq. Caf. Abr. 128. And it 
is not ncceffary the iffue fliould be tried 
at bar, it may be tried at Nifi Prius. 
Cro. Car. 313. Eyres v. Taunton. From 
the words “ with his own hand,” it 
feems, the chancellor formerly ufed to 
deliver the record to the court of K. B. 
himfetf; but the pvefent courfe is to de¬ 
liver it by the clerk of the petty brg, 
for what is done by his officer may be 
faid to be with the proper hand of the 
chancellor, i Eq. Caf, Abr. 129. 

(.) The 
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himfelf to owe tt> John Jtjfrefon, of High Hclborn, in your Jepfreson 
county, efq. 4000I. of lawful money of England, which he 
ought to have paid him on the f<*aft of St. Bartholomew the < j 

apoftle then next following, as appears to us by an infpefttun 
of the rolls of cur faid chancery, and did not pay the fame to 
the faid John in his life-time, or, aftef the.death of him the 
faid John, to JrJ’>?‘ JJJrefon, gent, executor of the fa ft will and 
teftament of the faid John Jeffrefon deceafed, as it is fllid, we sheriff cotn- 
comm-md you that, by good and lawful men of your bailiwick, manded »wam 
you make known to the faid Robert, that he be before us in 
our faid chancery in three weeks from the day of the Holy 
!Trinity next voming wherefoever it {hall then be, to {hew if 
behave, or can fay any thing for himfelf why the faid mpney (2) 
ought net to be levied of his lands and chattels, and delivered" 
to the faid executor according to the force, form, and effect 
of the faid recognizance, and that jou have there the names 
*of thofe by whom you {hall fo caufe it to be made known to 
him, and this writ. Wilnefs ourfelf at Wejlmivjler , the 26th 
day of May, in the 2oth year of our reign. 

At which faid three weeks of the Holy Trinity , before our faid 
lord the nowkitig in his faid chancsjr^heref to wit, mWeJlmintier 
aforefaid, comes the faid John Jejffrtfon, m the now plaintiff, by 
John Wilkinfon his attorney, and the fiberiff of the county of 
Middlefex aforefaid, to wit, Sir Dennis Can den, knt. and Sir th^R-T/duad. 

Thomas 


(2) The Jcire facias ought to con¬ 
clude quart executio fieri non debet, and 
if the words “ non deled' are omitted, 
it is faid, the writ is bad and not amwid- 
able.2 Lutw.1281,1282. Baxters.I'each. 
3 Keb. I go. Mnnel and Cellar's cafe. 
If the defendant dies after judgment the 
conclufion of the feire facias agaiiifl his 
perfonal reprt Tentative muft be accord¬ 
ing to the fituation of the caufe at the 
time of hie death ; as where the defen¬ 
dant died after interlocutory judgment 
igsd damages aiTefied on a writ of inquiry, 
but before final judgment, the conclu- 
fiou of the feire facias againft his execu¬ 


tor mull not be to (hew caufe wherefore 
a new writ of inquiryJhould not be award¬ 
ed; for the damages were afic fil'd btfore 
the defendant’s death, and the writ 
would therefore be qualhcd; but it ought 
to be why the damages fffejfed Jhould not 
Is adjudged to the plaintiff. 1 W 3 T. 243. 
(Jotdfworthy v. Bouthcott. If the^lefen- 
dantr had died after the award of the 
writ of inquiry, aud before the execution 
of it, the conclufion mull be why the 
damages ought not t« be afieffed and 
recovered by the executor? Lili. £«t, 
647. 

C 4 



6 b 


Jeffrefon vcrfus Morton and others. 


Jeffreson 
v. Morton 
and others. 


Another feire 
facias. 


C 7 3 


Thomas Davies, knt. now here returns that the faid Robert is 
dead j whereupon our lorth the now king fent his other writ 
clcjc direfted to the iheriff of Jiiiddhfx aforefaid, in thefe 
words ; Charles the 2d, by the grace of God of England, Scot¬ 
land, France, and Ireland , king, defender erf the faith, &r. to 
the fhckff of Middlefex greeting, whereas qa-the 16 th day of 
Jugujlf.ni the 12th year of our reign, Robert Far way, citizen 
and merciunt-taylor of Loudon, perfonally appearing before us 
in our rhancety, acknowledged himfelf to owe to John J'jfte- 
fon , of High Holborn, in your county, efq. 4000’, of Jawful 
money of England, which he ought to have paid to him on 
the ftafl of St. Bartholomew the apoflle then next following, 
as appeared to us by infpe£iion of the rolls of our faid chan¬ 
cery, and had not paid the fame to the faid John in his life¬ 
time, or, after the death of him the faid John , to JJsn Jefre- 
Jon, gent, executor of tlie. Iafl will and teflament of the faid 
John 'jeffrefon deceafed, as it was faid, we lati ly commanded 
you by cut writ that, by good and lawful men of your bailiwick, 
you fhould make known to the faid Robert Tar way, that he fhould 
be before us in our faid chancery, at a certain day now pad, 
wherefbever it fhould theri be, to (hew if he had or could fay 
any thing for himfelf*why the faid money ought not to be 
levied of his lands and chattels, and delivered to the uid execu¬ 
tor according to the force, form, and effetfl of the faid recog¬ 
nizance } and that you fhould have there the names of thofe 
by whom you fhould fo caufe it to be made known to him, 
together with our faid writ: at which day, in our faid writ 
contained, you returned to us in our faid chancery that the 
faid Robert is dead, as by the return thereof remaining of 
record on the (3) files of our faid chancery more fully appears, 
therefore we command you that, by good and lawful men of 
your bailiwick, you make known tothfeheir (4) of the faid Robert, 

and 


(3) The reafon of ufing this word is, 
bccaufe the legal proceedings of the 
court are not^enloiled as in the courts of 
common law in rods, butj-emain on J 3 ts 
in the office of the petty-hag. 4 Inft. 80. 

• ( 4 ) It is the ufual way to join the 
jieir and tenants of the lands, or, as they 


are generally called, terre-tenants in the 
writ of feire facias. F. N. B. 597, note 
(a) Cro. Eliz. 8' 6. Hey don's cafe. Cro. 
Car. 295. Eyres v. Taunton. 2 SaJJt- 
59 4 . Panton v. Hall. Lill. Ent. 384, 
38$ ; but it is faid, that if it be re- 
tamed that the heir h%s no lands, the 

writ 
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and alto to the tenant? of the lands and tenements which Jefferson 

were of the faid Robert at the timepf the recognizance afore- Morton 
.... , . , . t l r • and others, 

laid, ar at any (t; ; tmte alter, that they be before us in oyr y 

chancery *n three weeks from the day of St. Michael next sheriff com- 

coming, whcrefoever we (hall then be,, to (hew if they have the heir andter- 

or can fay any thing why the faid 4000I. ought not«to be le- oawnuof R. Y. 

vied of the lands*and tenements which were of the faid Robert 


at 


writ may proceed againft. the tenants of 
the lands withwit him, F. N. B uhi 
fu$ra : and it may be either again ft the 
tenants of the lands generally without 
naming them, or againft thereby name. 
F. N. B- uhi fupra. 2 Salk. 60c. Proc¬ 
tor v. Johnfon ; but the former is the , 
belt form, and is now conftantly ufcd, 
for if the plaintiff undertake to name 
them, he muft name them all, and if he 
do not, thofe who are named may plead 
in abatement. Comb. 282. Peris ford y. # 
Cole. The writ, whether on a judgment 
recovered againft the anceftor, or a.re¬ 
cognizance acknowledged by him, tvhich 
is in the nature of a judgment, may 
alfo be brought againft the heir without 
the tenants of the lands; the plaintiff 
however cannot have execution againft 
the heir of any more than a moiety of 
the lands which were his anceftor’s at 
the time of the jndgment or recogni¬ 
zance, or after. For it is held, that the 
heir is chargeable as tenant of* the • lands , 
and not as heir, and that an action of 
debt does not lie againft him on the 
judgment or recognizance, as it does on 
the bond, of his anceftor, hut a feire fa¬ 
cias only to have execution of the aii- 
ceftor’s lands iu his hands. 3 Rep. 12. 
Sip IV. Harbert's cafe. Dy. 271 a. pi. 
25. Sir IV. Jones, 87, 88. Bozoyer v. 
Rivitt. S. C. 3 Bulft. 317. Palm. 419. 
Poph. 15 j. And as the execution which 


the plaintiff, or conufee, is intitled to fue 
out againft the tenant of the lauds, is a 
writ of clegit by vjrtue of the ftatute of 
Wejlminjler 2d. (13 Edw. 1.) c. 18. by 
which no more than a moiety of the 
lands is delivered by the fheriff, there¬ 
fore the execution againft the heir, who 
is liable only as tenant of the lan&, muft 
twcelfarily be the fame. And as when 
execution is taken out againft the ancef¬ 
tor in his life time, the plaintiff or conn- 
fee «an extend only a moiety of his lands 
•by the writ of elegit, fo the execution is 
tffe fame after his death ; for the Jcire 
facias is merely for the purpofe of 
enabling the plaintiff or conufee to fue 
out execution againft' the lands of the 
anceftor in the hands of the heir, which 
he is prevented from doing by the death 
of the anceftor. See Skin. 6S2. Wood- 
yeer v. Grefham ; but it does not alter 
the nature of the execution any more 
than it does the nature of the debt. 2 
Atk. 608. Sti/eman v. jijbdozun. S. C. 
Amb. 13—-17. Another reafou afligned 
Is, that the heir is not named either in 
the judgment or recognizance; the form 
of the judgment being, that the plaintiff 
do recover his debt, or his damages af- 
fefl'ed, and of the recognizance, that he 
is content, and^rants that execution (hall 
be made of jus lands and tenements. 
3 Rfp. 12. b. Sir IV. Harbert’s cafe rf 
3 Bulft, 3 1 1. Payer v. Revett per Doddt, - 
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Jeffreson st the time of the faid recognizance, or at any time after, and 
v. Morton delivered to the f.iid executor according to the force, form, 
j f and effect of the faid recognizance, (6) and have ther,e the 

names of thofe by whom you fliall fo caufe it to be made 

known 


ridge jf. And though the heir plead a 
falfe plea to the feint facias , it does not 
vary the execution, for the remedy given 
by theftatute of IVeftminJler id cannot 
be enlarged or altered by the plea of 
the heir, or tenant of the lands. Sir 
W yours, 87, 88. Carth. 03. Brand * 
list v. Millbanl. S., C, Comber. 162. 
However in fume refpects the heir 
is confidered as fuch, for if he be an 
infant, be may to the writ of feire 
faiias pray his age, and the parol will* 
demurt 3 Rep. 13. b. Sir IV. Harlert's 
cafe. 

But if an a&ion be brought againft 
the heir on an obligation made by his an- 
ceftor in which he has bound his keirs, 
the heir is not charged as tenant of tlie r 
lands, but as a debtor in'the debet and 
detinct ; for if he be charged in the deti- 
net only, it was error at the common 
law, but is now aided after verdict by 
ftatute 16 and 17. Car. 2. c. 8. ? and in 
cafe judgment is given againft him, the 
whole of the land defeended which he 
was ft-ifed of at the time of fuing the 
original writ, or lliing the bill, may be 
delivered to the plaintiff in execution, 
though the plaintiff was not intitlcd to 
have'any part of the laud in execution 
againft the anceftor himfelf. Dy. ^73. 
b Plow. 441. Davyx.Pcfiys. 3 Rep. 
12. a. Sir IV. Narbert’s cafe. Sir IV. 
yones , 87. Bowyerv. liivilt. S.C. Pop. 
151. 2 Atk. 60S. Sli/emanx. AJhdown. 
See the form of the extent againft an 
heir. Tidd. Prac. Formg„356 And the 
.reafon feeras to be becaufe, the common 
law allowing an a&ion of debt againft 


the heir on the bond of his anci llor, and 
the executor being iihitlcd to the whole 
of the pevfonal eftate, the plaintiff would 
derive no fruit from his aftion, unlefs 
he could take the real eftate in execution. 
3 Rep. 12. a. And as the obligee may 
fue either the heir or ey.cutor, the heir 
cannot plead that there is an executor, 
and that he has affets. Bro. /‘Jfcts per 
D.fcent 33. Plow. 439. b. Davy x. 
Pepys. Dy. 104. b. 3 Lev. 189. Da¬ 
vies v. Churchman. 2 Atk. 426. 1 

P. Will. 203. The heir, however, is 
not liable any further than to the value 
of the land : and therefore to an aflion 
againft him on the bond of his anceftor, 
the heir may plead payment by him to 
other bond creditors, before the com¬ 
mencement of the aftion, to the full va-, 
lue of the lands. 1 Str. 665. Buckley v. 
Nightingale. But in order that the heir 
ihould be no further liable, it is necef- 
fary for h''m to confcfs the aftion, and 
fhew the ccrt ainty of the affets. Plow. 
440. Davy v. Pepys■ 2 Roll. Abr. 71. 
1 Str. 665 : (the form of the plea, and 
oS a prayer of judgment for the affets 
confeffcd, together with an award of an 
inquiry of the annual value of them, and 
of the writ of inquiry, may be feen in 
Raft. Ent. 172. b. 173. a. Lib. Plac. 
173, 1 74). For if iffue be taken on the 
quantity of affets, and it be found that 
the heir has other lands by defeent, 7 
Mod.* 44. Smith v. Angel ; or if he plead 
a faff which he knows to be falfe, and it 
be found againft him ; as where he fays 
that he has nothing by defeent, and the 
jury find that he haa fometbing, however 
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known to them, and this writ; witnefs ourfelf at Wejlminjltr, 
the loth day of June, in the 20th yjarof our reign. 

At which faid three weeks of St. Michael before our faid 
lord the now king, in his faid chancery here, to wit, at Wejl¬ 
minjler 


jEfFRF.SON 
v. Mortok. 
and others. 

t. „ ■— _ -J 


{mall it may be, and infufficient to dif- 
chargc the debt, the plaintiff is intitled 
to a general judgment for the debt, da¬ 
mages, and cfdls, and to fuc out the like 
execution againit him as on a judgment 
for hisown debt; and thcreforcthe plain- 
till may have a capias ml fatisfaciendem, 
fieri facias, or an elegil for a moiety of 
ail the lands which the heir is? feifed of 
whether by defeent or otherwife. Plow. 
440. Davy v. Pepys. 2 Leon. 11. Jlintle 
and 1 .yon's cafe, 2 Roll. Abr. 7 o. (C.) 
pi. 2. I)y. 149. a. Sir IP. Jones, 87. 
Sawyer v. Riviit. So it is where the 
heir pleads payment by a co-obligor. 
CJaith. 93. Sraud/in v. Mll'bank. S. C. * 
Comb. 162. or pLads a bad pica, 2 Ld. 
Raym. 783. Smith v. sfnya’l. S. C. 1 Sitlk. 
3C4- 7 Mod. 40. 3 llac. ,Sbr. 30. but 
it teems certain from the prefent libe- 
jality of the courts, that the defendant 
would be permitted to amend his plea, 
if the defeat aroic from mii’pleading, 
and the plea be an honed and fair one. 
And a fpceial judgment, that the plain¬ 
ed! lludl recover the debt, damages add 
tolls, !o be Lvieri out of tie lands defended, 
given without the plaintiffs *;oiii*eiu, is 
erroneous. 2 Roll. Ahr. 71. pi. S', 9, 

2 Ld. Rayin. 7S6. Smith v. Angel!. 
'i’liere is iome difference of opinion with 
rcipcit to the nature of the judgment 
when obtained againil the heir on de¬ 
murrer, or by default. In Sawyer v. 
Itivill, Sir W. Jj-acs, £8. fc\ C. Popit. 
153. it is laid down, “ that though the 
‘•judgment aguind the heir be a gene. 


“ ral one when he “pleads a falfe pica, 
“ yet if the judgment be by confejfton , 
“ nil dicit, or non ejl informatus, it muff 
“ be only of the affets defeended,” and 
the fame is held in Dy. 81. a. Finch's law. 
384, Rut in Davy v. Pepys, Plow.440. 
it is faid, “ that iPthe heir do not con- 
“ ftfs the action, and fnew the certainty 
t( of the affets, but pleads that he has 
nothing by defeent, or if judgment be 
given by default, or nil dicit, or £onfef- 
“fon, or on any other mailer or ground 
“ whatfoever, without confeffing and 
“ fhewing the certainty or the affets, the 
“ plaintiff /hall have execution of his 
“ otlier land, or of his goods, or of his 
“i>ody, as he ihould have for the debt 
“ of the heir himfelf on his own bond.” 
And the fame law is holden in the fol¬ 
lowing authorities. 2 Roll. Abr. 70. 
(C.) gl. 2, 3, 4, 5. 2 Roll. Abr. 71. 

(D.) pi. 1. Moor 522. Barkers. Borne 
S. C. Cro. Eliz. (92. Dy. 8i. a. in 
margin. 2 Atk. 205. Kinajhr. v. Clark. 
2 Ld. Raym. 786. Smith * v. Angeil. 
S. C. 1 Salk 354. 7 Mod. 44. in which 
laft cafe Lord Holt fays, “ that the au- 
“ thorily of Davy v. Pepys has-been 
“ murmured at, but there is not a word 
“ of it which is not good law.” 'And 
the better opinion fee ms to be agreeable 
hereto, and indeed it appears to be con¬ 
firmed by the legiflature itfelfj for by 
the ttatute of frauds, 2CfCaf. 2. c. 3. f. 
n. it is provided, “ that no heir who is 
“ chargeable^ reafon of any effate or 
“ trull made affets in his hands by that 
. “ a£L 
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Jsffreson tninflcr aforefaid, comes the faid jofeph Jeffrefon now plaintiff, 
V ^° t * TON his faid attorney, and the fheriff of the county of Middlefex 
. ajforefaid now here returns, that by virtue of the writ to him 

directed, by J. B. and J. M. good and lawful men of his baili¬ 
wick, 


44 aft; fhall by reafovt of any kind of plea, 
*' or confeffon of the aBion, or fullering 
*'judgment by nient dedire , or any other 
11 matter , be chargeable to pay the con- 
“ demnation out of his own cftate j but 
“ execution fhall be fucd of the whole 
*' eftate fo made aflfts in his hands by 
* f defcent, in whofe hands foevcr it fhall 
** come after the writ purchafed, in the 
“ fame manner as it is to be at and by 
“ the common law where the heir at law, 
44 pleading a true pica, judgment is 
4 ‘ prayed agaiml him thereupon So 
by ftatute 3 Will, and Mar. c. 5. f.6. 
it is enafted, “ that if judgment be 
44 given againft the heir by confefion of 
" the aftion, without confcllion thwafilts 
“ defeended, or upon demurrer, or AU.il 
“ die it, itfhall be for the debt ami damages 
“ without any writ to inquire of the 
44 lands, tenements, or hereditaments fo 
44 defeended.” But a fpeelal judgment 
may fometimesbe more beneficial to the 
plaintiff than a general one ; for if the 
heir fhould not have any lands befidcs 
thofe whidli he has by defcent, the plain¬ 
tiff can have only a moiety delivered to 
him by an elegit on a general judgment, 
whfcreas he is intitled to the -whole on a 
fp^cial judgment; and therefore it is 
holden that the plaintiff may .fuggelt 
that the heir has particular lands by de¬ 
fcent, and pray execution of the whole 
of them. Sir JV. Junes 87. Bowytr v. 
Rivitl. z Roll. Abr. 71,72. (D). pi. 3. 
j Bro. Cha. Caf. 430.‘Arg. The plea 
pf non eft factum of the acceftor is an ex¬ 
ception to the rule, for if it be found 


falfe, it does not alt A the judgment, but 
the lands defeended only are liable to 
execution. Cro. Car. 437. Cloth-worthy 
v. Cloth-worthy. 

If the heir has a reverfion expeftant 
on the term or leafe fat years, it is the 
opinion of Lord Holt, which feems to 
be well founded, that he cannot plead 
the term in delay of execution, though 
there are fome precedents to that pur- 
pofe. as Herne 307. 1 Lutw. 442,443. 
Smith v. Bought on. Lib. Plac. 150. pi. 
106. 1 Str. 665. Buckley v. Nightingale, 
but he ought to confefs afiets in poflef- 
lion without taking notice of the term, 
jhe freehold and inheritance amounting 
to fuch a frets; for the common law before 
the ftatute of Glocefter. 6 Edw. t. c. 11. 
looked upon a term as of no value, and 
therefore did not protect the intereft of 
the termor, but permitted the tenant of 
the freehold to deftroy it by iuffenng a 
recovery in a real aftion, though by col- 
infron, 2 lull. 321. And the cortfeflion 
of afiets in poffefiion cannot affeft the 
[ntcrefl of the termor or lefiee for years 
in the land ; for if the plaintiff frtc out 
a levari facias , the term or leai'e will 
be a confplete defence to an ejeftment 
brotrght on the return of the extent. 
2 Ld. Raym. 784, 785. Smith v. dlngell. 
S.C. 1 Salk. 354, 355. S. P. 2 Wilf.49. 
Villen v. Handley. So in a late cafe, 
where an ejeftment was brought on the 
return of an digit againft the defendant 
who was in poffefiion of the premifes 
under a leafe for years prior to the date 

the plaintiff's judgment, the learned 

judge 
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wick, he had caufed to be made known to John Morton, 
Humphry IViggan, and Thomas Richardfon, tenants of two 
dwelling houfes with the appurtenances in Gray's Inn Lane, 
in the parifli of St. Andrew, Holborn, in his bailiwick, now or 

late 


Jeffrfson 
is . Morton 
and others. 

I ,—.J 


judge who tried the caufe, being of 
opinion that the defendant, having a 
legal title antecedent to the plaintiff’s, 
ought to preiftil, though the defendant 
had received a^oticc from the plaintiff 
that he did not intend to difturb his pof- 
feilion, nonfuited the plaintiff, which was 
afterwards confirmed by the court. 8 
Term Rep 2. Doe v. IVhart on. But 
where the heir has only a reverfion ex- 
pe&ant on the life of another, he may 
plead it, and the plaintiff may take 
judgment of affets quart do accidcriorfT 
Dy. 373. b. Carth. 129. Kellotv v. 
Roivden. 2 Ld. Raym. 784. Snath v. 
Angell. Lib. Plac. 208. pi. 218. 

With refpefl to the declaration again ft 
the heir, it is neceffary to obferve, that 
where the lands whave defeendednrom 
the obligor to another who has died fifed, 
and from him to the defendant, the de¬ 
scent mud be ftated fpecially, as that the 
defendant is the heir of A, (who died 
laft feifed), who was the heir of the ob- 
% or; and fo it muft be, where there 
have been feveral intermediate defcent*s; 
for if the declaration be againft the de¬ 
fendant as heir of the obligor? and it ap¬ 
pear in evidence on the plea of riens 
per difeent from the obligor, that the de¬ 
fendant is heir of the heir of the obligor, 
it is a fatal variance. Thus where the 
declaration was againft the defendant as 
brother and heir of the obligor, and it 
being found, on the iffue of riens per 
difeent from him , that he died feifed in 
fee leaving a fon, who entred and died 


feifed without iffue,* leaving the defend- 
dant his uncle, the obligor’s brother, 
his htir at law ; ^the court gave judg¬ 
ment for the defendant, for he had no¬ 
thing as immediate heir to his brother, 
but to his nephew. Cro. Car. 151. Jent's 
cafe, fee Lill. Ent. 147. So where in 
debt againft the defendant as heir of B. 
it appeared in evidence on the iffue of 
t rier.s per difeent from B. that he died 
feifed in fee leaving the defendant his 
daughter, and his wife with child of a 
fon, who was afterwards born and lived 
an hour after his birth, it was held that 
this evidence did not fupport the iffue, 
for the defendant had nothing from the 
father the obligor, but the lands came 
to her by defeent as -;eir of her brother 
who was loft feifed. 2 Roll. Abr. 709. 
pi. 62. S. C. cited in 3 Mod. 256. 
Kellowg*. Row den. And fo is Dy. 68, a. 
But if the intermediate heirs have not 
had aBual feifin of the fee which de- 
feended from the obligor, it feems un • 
neceffary to notice them in the declara¬ 
tion ; as where A. being feifed in fee 
bound himfelf and his heirs in a bond, 
and hr.viug two tons B. and C. lijnited 
the eftate to Limfelf for life, remainder 
to B. his eldeft fon i;i tail, reverfion to 
his owg right heirs, and died; B. entered 
and died, leaving a fon D. who died 
without iffue, upon whofe death, the 
eftate tail being cxtinB:, the reverfion 
came into poffefiion, and defeended in 
fee qp C. thl^roungtft fon of A. who 
was the heir as well of 1 ). as of A.; ift 

debt 
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Jeffresoh late in the tenure oroccupation of H. F. and E. D. or their 
*' nd 0 the r g" a ®g ns > alfo to Richarf Dawfoti , and Alexander Orpwood , 
y_ —« tenants of twelve dwelling-houfes with the appurtenances in 
Shire-lane, in the parifh of St. Clement Danes, in his faid baili¬ 
wick. 


debt againft C. on‘this bond, the plain¬ 
tiff declared againft him as heir of A. 
and on riens per de/cent from A. it was 
objected that the intfrmediate defeents 
ought to have been fpecially Hated, but 
it was adjudged that the declaration was 
proper; for although B. and D. had 
each of them fuch an intereft in the re- 
verfionin fee.asthattheymighthave fold, 
charged, or forfeited it, yet they had not 
aftua{Jelfin thereof in poffeflion fo as to 
be either affets in their hands, or to make 
a poffejfto fratris to prevent the brother of 
the half blood from inheriting, but they 
were feifed only of the eftate tail, and 
the father being the perfon who w‘as laft. 
feifed of the fee, it was fufficient to 
charge the defendant as heir to him ac¬ 
cording to the well known rule of law 
upon the fubjedt in Co. Litt. it. b. 
15. a: Carth. 126. Kellotu v. Rowden. 
S. C. 3 Mod. 251. 1 Show' 244. 3 
Lev. 286. and fee Bro. Difccnt. 14. 30. 
8 Term Rep. 213. It is held to be un- 
neceffary to date how the defendant is 
heir, for it may not be in the plaintiff’s 
knowledge; as where the defendant is 
the nephew or coufin of the perfon who 
died laft feifed, it is enough to charge 
him generally as his heir. Thus where 
in debt upon bond againft the defendant 
as heir of his anceftor, it was ‘objected 
on demurrer, that it was not ftated in 
the declaration how the defendant was 
heir; but the court over-ruled the objec¬ 
tion, and took a difference between an 
aftion by and again/i an heir;*in the 
former cafe he mull Ihcw his pedigree, 


\ m 

and how heir, for it lies within his know¬ 
ledge ; but in the latter it is not necef- 
fary, for he is a ftranger, and it would 
be hard to compel him to fet forth ano¬ 
ther’s pedigree, r Salk. 355. Denham 
v. Stephenfon. S. C. 6'Mod. 241. 

At the common law if the heir had 
loud jide aliened the lands which he had 
by defeesit, before an aflion was com¬ 
menced againft him. he might difeharge 
himfelf by pleading that he had nothing 
by defeent at the time of fuing out the 
writ , or fling the li/l, aud the obligee 
had no remedy at law, though in equity 
the heir was refponfible for the land. 
.1 P. Will. 777. Coleman v. Winch. S. C. 
Prec. in Chan. 512. 1 Roll. Abr. 269. 
(C ) pi. 2. 5 Mod. 123. Redfiaw v. 
He/ier. Carth. 243. Cree v. Oliver. 
2 Atk. 204. Kinaflon v. Clarh. But if 
he had made a fraudulent alienation be¬ 
fore the aftioi:,it wasvoidat the common 
law, and is fo now by the llatute 13 
Eliz. c. 5. which is in this refpedt decla¬ 
ratory of the common law, and the ob¬ 
ligee may either have a general judg¬ 
ment againft the heir, or a fpccinl one, 
and take out execution of the land in the 
hands oPthe alienee. As where an ac¬ 
tion was brought againft the defendant 
as heir, who pleaded riens per defeent 
on the day of fuing out the writ, and it 
wasfoundthat beforethe commencement 
of the a&ion the defendant had aliened 
the affets of covin to defraud the plain¬ 
tiff of his debt; the court was of opinion 
that it was well found for the plaintiff 
on the iffuc of riens pet• defeent, and 

gave 
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wick, now or late in the feveral tenures or occupations of S. P. Jeffrfson 
widow, J. C. M. R., D. J., E. R., H. T., W. J., W. C., v - 
J. P« T. S., R. P-, B. B. and their affigns, which faid feveyal / n ° ers ^ 
dwelling-houfes were the (7) dwelling-houfes of the faid 

Robert 


gave judgment fft him. Dy. 149 a. 
in the margin. 1 Roll. Abr. 269. (C.) 
ph 3. But now by ftatutc 3 and 4. W. 
and M. c. 5. f. 5. reciting, “ that xeve- 
** ral perfons being heirs at law to avoid 
“ the payment, of fuch juft debts as, in 
“ regard of the lands, tenements and 
hereditaments deferibing to them, 

** they have by law been liable to pay, 
“ have fold, aliened or made over fuch 
lands, &c. before any procefs was or j 
“could be ilfued againft them, it is 
“ enadted, that in all cafes where any 
“ heir at law {hall be liable to pay the 
*' debts of his anceftor in regard of any 
lands, See. descending to him,and {hall 
.“ fell, aliene, or make over the farce 
“ before any ndtion brought, or procefs 
“ fued out againft him, that fuch heir 
“ at law fliall be anfvverable fof fuch 
4< debt, or debts, in an aition, or actions 
“ of debt, to the vahie of the faid land 
“ fa by him fo'd, aliened, or'inarle aver; 
“ in which cafe all creditors {hall be 
* f preferred as in a&ions againft execu- 
“ tors and adminiftrators ; and fuch 
** execution {hall be taken out upon any 
“judgment or judgments fo obtained 
te againft fuch heir, to the*value of the 
11 faid lands , as if the fame were his own 
“ ptoper debt or debts; laving that the 
“ lands, bond fide aliened befoie the 
adlion brought, {ball not be liable to 
“ fuch execution.” And by fedtiou (th 
it is ena&cd, “ that where any adliou 
«‘ of debt upon any fpcci.ilty ir< brought 
** again it any hei;, he tuny plead tiens 
“per difeent at the time of the original 


“ writ brought, or^thc bill filed againft 
“ him, and the plaintiff may reply that 
“ he had lands, &c. from his anceftor be* 
“ forethe originalperil brought, or bill filed; 
“ and if upon iffue joined thereupon it 
“ be found for the plaintiff, the juryJball 
“ enquire of the value of the lands. Sec. 
« fo defeended ; and thereupon judg- 
“ meat {hall be given, and execution 
“ (hall be awarded as aforefaid ; but if 
“judgment be given againft fitch heir 
“ by confeflion of the aftion, without 
“ confefiing the affetsdefeendedjorupon 
“ demurrer, or nil die it , it {hall be for the 
“ debt and damages, without any writ to 
“ enquire of the value of the lands, &c. 
“ fo ilefcended.” Whenever the plain- 
flff replies according to this ftatutc, he 
is not intitled to a general judgment as 
he was at common la w, but can recover 
only the value of the land fold as found 
by th« jury, be it what it may. Carth. 
3 5..;. Redjhavo v. Heflher, S C. Comb. 
344. 5 Mod. 119, 122, 123. And 

the jury mull find the value, for if they 
ncgleft to do fo, the court will award a 
venire de novo. to Mod. |8, 19. 

Jeffry v. Barrow. That which thejury 
are directed to find is the grofs value, in 
which refpett it diff.rs from the writ of 
ir.qujry at common law, for that was to 
inquise the annual value. If the heir 
has t:ol fold the iand, it feems the plain, 
tiff may neverthrlcfs reply according to 
the liatute ; and, if The ccfendant be 
poffcffed of p«i fonal property equivalent 
to tjie lands! « will in general be a pru¬ 
dent thing in the plaintiff, and the mult 

equitable 
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Robert Tarv)ay % deceafed, at the time of the recognizance 
aforefaid, that they (hould be before our faid lord the now 
f kjng, in the faid chancery here at this day, to (hew and 
propofe, as by the f»id writ he was commanded; and further 
that there was no heir, (8) nor were there any other 

tenant 


equitable proceeding towards the defen¬ 
dant, to do fo; for as the ftatute obliges 
the jury to find the vylue, and direfls a 
general judgment and execution for fo 
much money proportionable to the value, 
the plaintiff may levy.the debt out of the 
defendant’s perfonal eft ate, and he will 
be protected from paying any more than 
the amount of the property which he has 
from his ancettor. Carth. 354. Redjhui a, 
v. Htfiher. For if another bond creditor 
{hould afterwards bring an aftion againfl 
him, he may plead the judgment and 
execution, or payment without an exe¬ 
cution, in bar of the aftion, in which 
plea he muff aver that the fum levied or 
paid is to the value of the land which'he 
has by defeent, 1 Str. 665. Buckley v. 
Nightingale. However the plaintiff, in- 
fteadof replying according to the ftatute, 
may take iffue on the plea of riens per 
difeent, and in that cafe the jury mull 
not inquire of the value of the lands, 
but the fame proceeding is to be purfued 
as at common law. Barnes444. Mathews 
v. Lee. The replication given by the 
ftatute, does in fome meafure vary from 
that 1 at the common law; the form of 
the latter is to take iffue on the plea, and 
conclude to the country, thus, “ And the 
«« faid A. fays, that he by reafon, See. 

** ought not to be barred, &c. becaufc 
“ he fays, that on the day of fuing out 
« his original writ, (or exhibiting his 
“ faid bill,) to wit, on, c &c. the faid B. 

«• had fufficient lands ab<l tenements by 
' «* hereditary defeent as heir to the faid C. 


“ in fee fimple, wherewith he might have 
“ fatisfied the faid A. the debt and da- 
“ mages aforefaid, to wit, at, &c. aril 
“ this hr prays may le inquired of by the 
“ country, &c.” Rail .ent. 17a. Lib. 
Plac. 180, :8i. 428- Liil. ent. 147. 
but the replication given by the ftatute, 
after dating that the heir had lands by 
defeent before the commencement of the 
aft ion, concludes with an averment, and 
is in this form, &c. becaufc he fays, 
that before the day of fuing out the 
“Original writ, (or exhibiting his faid 
“ bill) to wit, on, &c. the faid B. had 
“ fufficient lands and tenements by he- 
*' reditary defeent as heir to the faid C. 
“ in fee fimple, wherewith he might 
“ Ihave fatisfied the faid A. the debt and 
“ damages aforefaid, to wit, at, &c. 
“ and this he is ready to verify; where- 
“ fore he prays judgment, and the debt 
“ aforefaid, together with his damages 
*' on occafion of the detention of that 
“ debt, to be adjudged to him, &c.'* 
and the defendant in his rejoinder takes 
iffue on this allegation. See the form 
l Ri^hardfon, C. P. 522. 5 edit. 2 
Richardfdn, 795, 296, 297. Soon after 
the aft, an objection was taken to a re¬ 
plication drawn in the laft mentioned 
form, becaufe the plaintiff, it was faid, 
had put the value of the lands in iffue 
by the words, ** wherewith he might 
“ have fatisfied the faid A- the debt 
“ aforefaid,” which ought to have hren 
omitted, for the ftatute is exprefs that 
after the iffue tried, the jury (hall inquire 

of 
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tenant (9) or tenants of any other lands or tenements which Jkffreson 
were of the faid Robert Tarway at the time of the faid recog- gnij^hers* 
nizante in his bailiwick to whom he could fo caufe it to be 1 — — ( 

made known. SaTSlrTC’n 

And the faid John Morton, Humphry Wiggan t and Thomas heir> 
Richardfon, by John Wilkinfon their attorney, and the faid 
Richard Hawfott and Alexander Orpwood by Sir Cyrill+Wtch '*** 

lent. 


of the value, fo that it is matter of in- “ often fo happened, that where feveral 
queft only ex officio, and not to the point “ perfons, having by bonds, or other 
of the iffue : b%t the court upon debate “ fpecialtics, bound themfelves and their 
held the replication proper, and that If “ heirs, have afterwards died feil’ed 
thofe weeds had been omitted , it might “ in fee-fimple of and in manors, mef- 
have been a good caufe of obje&ion ; “ fuages, lands, tenements and heredi- 

for the (latute does not give occafion to “ taments, or had power or authority to 
alter any more of the ufual replication difpofe of, or charge the fame, by 
in this cafe, than the time c. ncerning «« their wills or teflaments, have, the 
the aflets by defeent; and the conclufion, “ defrauding of fuch their creditors, by 
which before rlieftatute was to thecoun- “ their laft wills and teftaments devifed 
try, muft now be with an averment, that “ the fame, or difpofed thereof, in fuch 
the defendant may have an opportunity “ manner as fuch creditors have loft 
-of anfweringthe new matter alleged in the “ their faid debts, it is enadted, that all 
repl cation. Carth. 353, 354, Redjhaw “‘wills and teftaments, limitations, dif- 
v. Heftier. Hence It appears how necef- “ politicos or appointments, of or c«n- 
fary it is to know with certainty fohat “ cerning any manors, &c. or of any 
judgment may be had agafnft the heir “ rent, profit, term or charge out of the 
at the common law ; for the ilatutc has “ famef whereof any perfon at the time 
not altered it in any other refpedi than “ of his or her deceafe lhall be feifed ia 
when a verdidl is found for the plaintiff “ fee fimple in pofitfiion, reverfion or 
on the replication given by the ftatute ; “ remainder, or have power to difpofe 

in which cafe the plaintiff is, as we haye “ of the fame by his or her laft will and 
feen, now intitled to recover at law the “ teftament thereafter to be made, fhali 
grofs value of the land defeended, yvhich “ be deemed and taken only as again ft 
he could not obtain before, without the “ fuch creditor or creditors as aforefaid,. 
xfiiftance of a court of equity. “ his, her, or their heirs, fucceffor 3 , ^je- 

So if the anceftor had devifed the lands, •* cutors, adminiftrators and affigns, and 
a creditor by fpecialty had not any re- “ every* of them, to be fraudulent, and 
medy at common law againft the devi- “ clearly, abfolutely, and utterly void, 
fee. a Atk. 29a. Plunket v. Penfon. But “ fruftrate, and of nonefffect, any pre- 
by the ftatute 3 W. and M. c. 14. «< tence, color, feigned or prefumed con- 

I* * ®» ** reciting, that it is • not rea- “ fideration, of any other matter or 
“ fonable or juft that, by the practice “ thing to the*contrary riotwithftand- 
“ or contrivance of any debtors, th«y'r “ ing.” And by fection 3. “ for the* 
*' creditors fhould be defrauded of their ** means that fuch ‘creditors may be 
juft debts, and ftcvcrtitdefs it hath “ enabled to recover their faid debts. 
Von. II, D “ it 
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JfTT RtsoN knt. tlieir attorney on the fame day here likewife come : and 
th T ° K hereupon John Jeffrefon, the now plaintiff, prays that 

the faid John, Humphry , Thomas, Rickard, and Alexander may 
anfwer to the writ aforefaid, &c. And the faid John, Hum¬ 
phry , Thomas, Richard, and Alexander fay, that the fnd John 

_ ytfrefon , 

“ it i)> cuafted, that in the cafes before “ inch cilatc or intercit as (hall be fo 
t( mentioned, every fuch creditor or ere- ‘‘ limited or appointed, devifed or dif- 
ditors fhall and may have and main- *' pofed, until fuch debt or debts, por- 
** tain his, her, or their aftion of debt “ tion or portions fliall be raifed, paid 
** upon his, her, or their faid bonds and “ and fatisfied.” And J>y feftion 7. it 
** fpccialties, agaiuft the heir and heirs is alfo euafted, “ that all and every dc- 
" at law of fuch obligor or obligors “ vifee and devifees, made liable by this 
“ and fuch devifee or devifees jointly, by “aft, fhall be liable and chargeable i* 
“ virtue of this aft; and fuch devifee or “ the fame manner as the heir at law 
“ devifees fhall be liable and chargeable “ by force of this act, uotwithftanding 
“ for a falfe plea by him or them plead- “ the lands, tenements, and heredita- 
4r ed, in the fame manner as any heir “ meats to him or them devifed fhall be 
“ fhould have been for any falfe plea by “ aliened before the aftion brought j” 
“ him pleaded, or for not confefling the that is, the plaintiff fliall recover from 
“ lands or tenements to him defeended.” the devifee the value of the lands fo 
And by feftion 4, it is enafted, “ that aliened. This ftatute was made to re- 
“ where there fhall be any limitation pr medy the defeft in the flatute 13 Eli*. 
** appointment, devife or difpofition, of c. J. of fraudulent conveyances , and to 
** or concerning any manors, &c. for extend it to fraudulent devifes. a Atk. 
«the raifing or payment of any real 105. Kinaflon v, Clark. Com. Rep. 
“ and juft debt or debts, or anj- por- 256. Amand v. Jerfey. But it is held 
" tion or portions, fum or fums of that this aft does not extend to any 
" money, for any child or children of fcttlement , or difpofition, made by the ob- 
“ any perfon other than the heir at law, ligor by deed in his life time, whether 
according to, or in purfuance of any voluntary or otherwife ; for it prevents 
marriage contraft, or agreement in the defeent to the heir, in which refpeft 
writing, bond Jide made before fuch alone he is liable, and the creditor can- 
marriage, the fame, and every of them, not follow «the land in the hands of the 
“ fliall be in full force ; and the fame grantee, inafmuch as a bond » not any 
“ manors, &c. fhall and may be bolden lien upon the land, as a judgment or re- 
*' and enjoyed by every fuch perfon or cognizance is; and the objeft of the aft 
perfons, his, her, and their heirs, exc- was to guard agaiuft any impofitioii 
“ cutors, adminiftrators, and afiigns, for upon the obligor in his laft illnefs. t 
“ whom thp faid limitation, appoint- Equ. Abr. 149. pi. 7. Parjlooue v. Wee- 
t( ment, devife or difpofition was made, don. S. C. cited in Prec. Chan. 52 f. 
“ and by his, her, and their truftee or BrvnfJen v. Stratton, and in Caf. Temp. 
V truftees, his, her, and their heirs, exe- Talb. 64. Jones v. Marjb ; in which 
“ cutors, adminiftrators and afiigns, for Lord Talbot faid that Mr. Vernon dif- 

approved 
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'Jejfrefan, the now plaintiff, ought not to have execution againft J^tfresow 
them»the faid John , Humphry , ‘Thomas , Richard , and Alexander an{ j ot ), er8 . 
of the debt aforefaid by virtue of the faid recognizance, becaufe ^ 

they fay that one Richard Jackfon , long before the day of fuing ™ a f ^" 
out the faid writ, and continually after was, and yet is tenant fcirc facia* 
of a dwelling-hotfe, with the appurtenances, in the pagifh of a£ainft him - 
St. Mary , Aldermanbury, commonly called by the name of the 

Ax* 


approved of this opinion of Lord Mac¬ 
clesfield, and nqver forgave him for it. 
This ftatute extends only to debts , in 
which the teftatot has bound himfelf by 
bonds or other fpecialties, and not to 
damages for breaches of covenants or 
contracts under feal made by him. And 
'therefore it has been held, that an ac¬ 
tion of covenant does not lie upon this 
ftatute againft the heir and devifee to 
recover damages for a breach of cove¬ 
nant made by the devifor, but the remedy 
..thereby given is confined to cafes where" 
debt lies. 7 Eaft, 128. Wilfon v. Knubley. 
As to the form of the declaration againft 
the heir and devifee jointly unde* this 
ftatute, fee Clift. Ent. 243. pi. 19. Lill. 
Ent. 145. Ibid. 529, 530. 2 Richard. 
C. P. 241. It is held, that the provifo 
operates by way of exception upon fuch 
devifes as are for payment of debts, 
leaving the law juft as it flood before 
the making of the aft. 2 Atk. 29*2. 
Plunket v. Pen/on ; and therefore a^devife 
for the payment of debts is «ot within 
the ftatute. 2 Vez. 590. Earl of Bath v. 
Earl of Bradford. Wille3’s Rep. 521. 
Cott v. Atkinfon ■, nor adevife for payment 
of debts, out of the rents and profits only. 
2 Atk. 104. Ridout v. Earl of Plymouth. 

I Brown. Ch. Caf 311. Lingard v. Earl 
of Derby, 7 Vef. 323. Bailey v. Eh ins. 
But if the devifee do not provide for the 
payment of debts in a manner which,is 
practicable and can be enforced, it is a 
fraudulent devife within the ftatute. 

D 


2 Brown. Ch. Caf. 614. Hughes v. Doul » 
ben. 

With refpeft to what fhall be aflets by 
defeent, it is laid down as a general rule, 
that though the anceftor devife the eftate 
to his heir, yet if he take the fame eftate 

f in quantity and quality that the law would 
have given him, the devife is a nullity, 
and the heir is feifed by defeent, and the 
eftate affets in his hands. As where a 
man, feifed of land in fee on the part of 
his mother, devifes it to his heir on the 
part .of his mother in fee, the heir is in 
by defeent. a Salk. 242. Reading v. 
Royflon. S. C. Prec. Chan. 222. 
2 Ld. Raym. 829. Com. Rep. 123. 
S. P. 2 Leon. 11. Hinde v. Lyon. D/. 
I24. a*Plow. 545. Paramour v. Yardley , 
and note f. in the Englifh tranflatfoa. 
So where a man, feifed in fee on the part 
of his mother, devifed to his executors 
for lixteen years for payment of his 
debts, remainder to his heir on the part 
of his mother, it was held that the heir 
took by defeent. 3 Lev. 127. Hedger v. 
Rowe. So where one devifes lan^, to 
his heir, charged with a rent iffuing out 
of it, or with the payment of a fum of 
money, ftill the heir takes by defeent. 
Com. Rep. 72. Clarke %. Smith. S. C. 

1 Salk. 241. 1 Lutw. 793.^97. S. P. 

] Ld. Raym. Emerjbn v. fnebbird. 

2 Atk. 293. PlUnket v. Penfon. So where 
on riens per defeent pleaded, it appeared* 
that the anceftor dtevifed the lands to 
the heir for payment of debts, it was 

2 adjudged 
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Jeffreson Axe Inn, of which f. id dwelling houfe the fa id Robert Tarway 

andothers ** ^eecafed, * n wr ‘* name d, was feifed in his demefne 

^ ’ , as of fee, on the faid 16th day of Augttfl, in the 12th year of 

the reign of our lord Charles the ad, now king of England, 8c c. 


adjudged that the heir was in by defeent, 
for the tenure is not altered. 2 Str. 
1270. .'Ilian v. Heber. S C. I Blai k. 
Rep. 22. But where a different eilate 
is devifed than would defeend to the 
heir, the difpoiition by the will Audi pre¬ 
vail; as where the eftate is devifed to 
the heir in tail. Plow 545. So whtre a 
man, having iffue two daughters who are 
his heirs, devifes lands to them and their 
heirs, they take under the will, for by 
law they would take as coparceners, but 
by the will they have it as joint-tenants. 
Cro. Eliz. 431. Anon. Bacon's Maxims, 
Reg. 11. 21. See Reading v. Royfton. 
1 Salk. 242. Coniyns, 123. 2 Ld. 
Raym. 829. But lince the flatute 3 
W. and M. c. 14. fuch a devife is frau¬ 
dulent againft creditors by fpeeialty, and 
therefore an adtion may be brought 
againft the devifee as heir and devifee. 
An advowfon in fee in grufs is affets for 
payment of debts. Co. Litt. 374. b. 
Bro. effets per defeent. 421. Sir JV. 
Jones. 2 3, 24. 2 Str. 879. Robinfon v. 
Stonge. S. C. 3 Bro. P. C. 556. 3 P. 
Will. 401. 3 Vin. Abr. 145. Mfs. 

cafe. 3 Atk. 464, 465. Wrjlfaling v. 
Wejlfdling. So if a rent in fee, iffuing 
out of the heir’s land, defeend to him, it 
is aSets, though the rent is extindt, for 
it has continuance for this purpofe. 
Co. Litt. 374. b. So if there he a 
mortgage for years, the reverfiou in fee 
in the mortgage* is legal affets, and the 
bond creditor may have judgment againft 
the heir, with a cejjet exymtio until the 
rcverfion comes into poffclfton j' but 
where it is » mortgage in fee, the equity 


and 

of redemption is not ’rgal affets, and the 
heir may plead riens per defeent to an 
adlion brought againft him on the bond 
of the mortgagor. 2 Atk. 294. Plunk¬ 
ett v. Penfon ; it is however affets in 
equity, and the creditor jnay have relief 
there. 2 Vern. 61. Sol/ey v. Cower. 
But a copyhold which defeends in fee is 
not affets, becaufe in notion of law it is 
an eftate only at will, and though cuftom 
has made it an eftate of inheritance, vet 
‘ the tenure is ad voluntatem domini. 4 
Rep. 22. a. So at the common law an 
eftate to a man and his heirs pur autre 
vie is not affets in the hands of the heir, 
for he does not properly take the eftate 
•by defeent, but as fpecial occupant. 
Co. Litt. 374. b. 10 Rep, 98. a. Sey¬ 
mour's cafe. However, by the ftatute of 
frauds, 29 Car. 2. c. 3. f. 12. an eftate 
pur autre vie, which comes to the heir 
as fpecial occupant, is made affets by 
defeent, as in cafe of lands in fee Ample, 
and devifable by a will in writing Agncd 
by the devifor, and attefted in his pre- 
fence by three or more witneffes. A 
devife of fuch an eftate is held to be 
within the ftatute of fraudulent devifes, 
and void againft fpeeialty creditors, and 
the eftate is liable to contribute accord¬ 
ing to its grofs value. 3 Atk. 465. 
Wejlfaling v. TVefifaling. So lands 
which defeend in tail are not affets, for 
it muft be a fee Ample. 1 Roll. Abr. 
269. (B.) It is laid down as a general, 
rule, that a reveiAon cxpe&ant on m 
eftate tail is not affets, for it is in the 
power of the tenant in tail to bar it at his 
pleafure. 1 Roll. Abr. 269. (A.) pi. 2. 

6 Rep. 
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and that no writ fcire facias iffued out of the court here Jeffrtsoh 
dire&ed to the fherifFs of London , againft the rerre-ter.ants of 
him tfce faid Robert,’ and this they are ready to verify ; where- , ‘ j 

fore inafmuch as no writ of fcire faciae iffued out of the court 

here 


6 Rep. 42. MildmBy’ s cafe. Ibid. 58. 
b. Brcdtmau' s cafe. Carth. 129. Kel¬ 
low v. Roivclcn As where A. feifed in 
fee limits the eftate to himfelf for life, 
remainder to Smother in tail, reverfion 
to hiiufelf in and dies indebted by 
bond, the reverfion in fee is not affets, 
in the heir during the continuance of the 
eftate tail, and he may plead runs per 
defeent. Carth. 129. 2 Mod. 50. 

OJbaJlon v. Stanhope. 9 Mod. 176. arg. 
"though in Lill. Ent. 112. there is a plea 
of rietis per defeent except a reverfion ex¬ 
pectant on an eftate tail; but it feems to 
be a bad plea. 2 Mod. 50. But when 
the reverfion veils in poffefiion in the 
■heir, it is aifets, and he is chargeable in' 
refpeft of it with the payment of the 
bond. Thus, in the cafe of Kellow v. 
Rowden already mentioned, the fever- 
fion in fee in B. expc&ant on the eftate 
tail which he was feifed of was not 
affets j but when the eftate tail was ex¬ 
tinct, and the reverfion veiled in poffef- 
fion in the heir of the obligor, it became* 
affets and liable to the debt. So where 
T. D.being feifed in fee, on his marriage, 
fettled his eftate on himfelf for life, re¬ 
mainder to his firft and other for.s in 
tail, reverfion to himfelf in fee, and died 
indebted by bond, leaving a fou who 
devifed the reverfion to C. in fee, and 
afterwards died without iffue j Lord 
Hardivide held that the reverfion, hav¬ 
ing come into poffefiion in C. the devi- 
ffe, was affets to fatisfy the bond, the 
devife being fraudulent againft the cre¬ 


ditor by the ftatijte 3 W. and M. 

c. 14. and he thought that an aftion of 

debt might be maintained againft.the 

heir and fuch device. If the fon had 

fuffered a recovery, the creditor was 

without remedy, but if he had levied a 

fine onlv, it would have barred the eftate 
' • # 
tail and let in the reverfion, which 

would be liable to the fpecialty debts of 
r. D. 2 Atk. 204. Kinajlon v. Clark . 
,Jn this laft cafe, and alfo in Kellow v. 
Rowden, it appears that the bor«i was 
entered into by him who had been once 
feifed in fee in poffefiion, and afterwards 
created the limitations af the eftate, and 
was fche perfon who died laft feifed of the 
fee, and therefore the heir, in claiming 
thfe reverfion on the determination of the 
particular limitations, was bound to de¬ 
rive his title to it from the obligor ; but 
in Smith v. Parker, 2 Blue. Rep. 1230. 
the covrt of C. B. went a ftep further, 
and held that where an intermediate 
tenant for life, remainder to his fir[l and 
other funs in tail, being in poffefiion of 
his eftate for life, and having the rever- 
fion in fee in him fubjedl to intermediate, 
eftates for life, with contingent limita¬ 
tions to the firft and other fons of*each 
tenant for life in tail, entered into a tjpnd 
and died without iffue, the reverfion was 
affets in the heir, when it veiled in him 
in pofTefGon, to fatisfy the bond. The 
cafe was, that A . feifed of lands in fee 
deviftd them to B. for life* remainder 
to C. for life,^emaindcr to his firft and 
other foes ia tail, remainder to D. for 

life. 
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here direfled to the (heriffs of London, they the faid J»hn t 
Humphrey Thomas, and Alexander, pray judgment if they ought 
to he compelled to anfwtr (*io) to the faid •writ in form aforefaid 
returned, ts'e. 

And 


life, refhainder to his firft and other fons 
in tail, remainder ta E. for life, and his 
firft and other fons in tail, remainder to 
the teftator's right heirs; B. died, C. 
entered, and being heir at law of A. the 
teftator, and having the reverfion in fee 
in him expectant on the feveral eftates 
in himfelf, and D. and E. entered into 
a bond and died without ilfne, and after¬ 
wards D. and E. died without iffue, fo 
that the contingent ufes never happened, 
and the reverfion veiled in poflefiion in 
F. wfro was the heir at law of the teila- 
tor and of the obligor ; and on debt 
again ft F. upon this bond as heir of C. 
the obligor, and riens per defeent plead¬ 
ed, the court was of opinion that the 
reverfion being veiled in poffcflidn in 
F. was affets and chargeable with the 
bond. The authority of this cafe was 
queftioned by Lord Thurlow in the Mar- 
chionefs of Twecdale v. Earl of Coventry. 
i Brown. C. C. 240. where H. devifed 
lands to R. for life, remainder over in 
tail, remainder to his own right heirs, 
and died. R- the tenant for life entereJ, 
and being the heir of H. had the rever¬ 
fion in fee expectant on the eftate tail, 
and died indebted by bond and other 
fpecialties, and the remainder in tail 
beid£ extinft, the reverfion in fee veiled 
in the heir of R. in pofleflion, and one 
of the qqeftions was whether the rever¬ 
fion was affets in the heir of R. to fatisfy 
bis fpecialty debts. Lord Thurloiv did 
not give any judgment upon that quef- 
tion, but expreffed hioifelf not fatisfied 


with the decifion ip Smith v. Farhcr. 
It appears from Mr. JuJiice Blaclfl’onc’u 
report that no cafes were cited, and 
therefore perhaps the court was not 
aware of the cafe of G]ffi>rd v. Barber , 
4 Vin. Abr. 452,453. M,SS. Rep. S. C. 
cited in Cunningham v. Moody. I Vef. 
174, 175. in which Lord Hardwickc 
feems to be of a contrary opinion- There 
D. C. baing feiied in fee fettled the 
eftate on hitnfclf for life, remainder to 
G. C. fur life, remainder to his firft and 
other fons in tail, with feveral remain¬ 
ders over in the fame manner in Uriel 
fettlement reverfion to himfelf in fee, 
and died ; G. C. entered, and being heir 
.at law of D. C. was feifed for life to¬ 
gether with the reverfion in, fee expec¬ 
tant, and confeffed a judgment, and died 
without iffue ; the other perfons in re¬ 
mainder died without ifiue, and the re¬ 
verfion coming into poffellion in a perfon 
who was the heir both of D. C. and 
Q. C. the queilion was, whether it was 
liable to the judgment confeffed by 
G. C. Lord lianiwicke was of opinion 
it was, bccaufe, being the eftate of inhe¬ 
ritance of G. C. he might grant, incum¬ 
ber or^eaf^ it for any number of years, 
or pharge it by a judgment or ftatute: 
that in Kellow v. Bowden the queilion 
was whether the plaintiff had properly 
charged the defendant as immediate heir 
to his father, or whether he ought not 
to have charged him as heir to the 
nephew, and Hated fpecially the intec- 
mediate defeent; but it was not doubted 

that 
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And thereupon Tic the faid John Jeffrefon , the now plaintiff, Jeffrssoh 
for the having of fpeedier juftice in this behalf, prays the writ ^ 0 °^J r ° N 
of our lord the king to be directed "to the (heriffs of London 
to make known to the faid Richard Jacifon to be before oflr 
faid lord the now king in his faid chancery, to fhew if any d»* ag«nil R. J. 
thing, &c. why he, the faid John Jeffrefon^ the now plaintiff, 

ought 


that the reverfion in fee, which took 
place in the fecond fon in poffcffion, was 
veiled in the fi^ll fon, and that he might 
have charged it with a ftatute, judg¬ 
ment or recognizance, or might have 
made a leafe for years of it, and it would 
have come to the brother fubjeCt to the 
charges or leafe— That the fating of that 
proved the difference, and that it would 
not be liable to the bond of G. G. as affets 
by defcent, bccaufc that cannot be where 
there is an intermediate eflate, but muff be 
where the heir takes as immediate heir to 
/he anceffor that entered into the bon'd,* 
That on a judgment, the terre-tenant 
of the land which was in theperfon who 
confeffed the judgment is chargeable, 
but he is not fo by his bond, unlefs the 
land came as affets by dtfcent to the 
very heir of the obligor. So in Har¬ 
grave' % Co. Litt. 11. b. n. (3.) there is 
a note of Lord Hale to this effett, [via.) 
*' grandfather, father and fon ; grand¬ 
father dies, the father is bound in an obli¬ 
gation or warranty, and dies before entry. 
Heldthat the fon is not liable.becaufe he 
(hall make liimfelf heir to the grand¬ 
father and 24 Edw. 3. is cited} 
and though the page is not mentioned, 
it is probably 24 Edw. 3. 47. abridged 
Bro. effete per defcent 19. “ By Thorp, 

the heir lhall not render in value for the 
warranty of his anceftor. if the affets do 
not come from the fame anceftor who 
made the deed ; as if the grandfather be 


feifed, and the father makes a warranty 
to j. N. of othef land and die, and af¬ 
terwards the grandfather die feifed ; the 
fon lhall not render this land in value, 
for the father was not feifed thereof, 
and the fon has it as immediate heir to 
the grandfather: and where there is 
grandfather, father and fon, the grand- 
*father lets the land for life, and the 
father warrants other laud, the grandfa. 
tlicr dies, and the father is feifed of the 
reverfion and dies, the tenant for life 
dies, the heir lhall not render in value for 
this land, for the father was not feifed 
of the land but Broke adds a quart 
inde, “ for a reverfion is good affets a* 
it is faid tlfewherebut by Welby , *« if 
the father had been feifed and let for 
life, and died in the life time of the 
tenant for life, it is good affets to bind 
the heir.” Broke lias abridged the fame 
cafe in title Recovery in value 13, with¬ 
out any quart', and it is alfo abridged., 
in Fita-Recovery in value 14. who 
adds, “ quod nota.’* In Rooie v. Clea- 
land, 1 Lutw. 503. S. C. 1 Ld. I^aym. 
53. a bond was made by a perfon who 
was feifed only of a reverfion in fee* ex¬ 
pectant on an eftate for life, and it waa 
held to be affets in the hands of the heir 
during the continuance of the eftate for 
life. That cafe was this ; Jhulband and 
wife feifed in fee in right of the wife, 
had ^ffue a fofUand a daughter, the wife 
died, and the hulband on her death waa 
* tenant 
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ought not to have execution again ft him of‘the debt aforefald, 
to be levied of the faid dwelling houfe, with the appurtenances 
whereof he is above fuppofed to be tenant, together with the 
faid tenements, with the appurtenances whereof the faid John t 

Humphry , 


tenant for life by the fcuftefy, reverfion 
to his fon in fee; th*' foil entered into a 
bond, and died, leaving a daughter, who 
died without ifTue, leaving her aunt her 
heir; and in an action o'n the bond againil 
the aunt in the life time of the tenant 
by the curtefy, the court vras of opinion 
that the reverfion wa» affets, and gave 
judgment for the plaintiff. This does 
not feem to differ from the other cafes 
on this fubjeA, for the affets defended 
immediately on the defendant as heir 
from the fame per fon who made the 
deed, and there is no intermediate eftate 
here as there was in C-ifiard v. Barter, 
and under thofe circumilances its being 
a reverfion feems to make no difference. 
Therefore the cafe of Smith v. Parker, 
may perhaps be found to be of doubtful 
authority; and fince the writing of thefe 
obfervations, the authority of it has 
fince been denied in Doe v. Hutton , 3 Bof. 
Sc Pull. 643. 648. 651. The editor has 
compared the cafe in the report with the 
paper book which was delivered to one of 
the learned judges who then fat upon the 
bench, and it appears by it, and alfo by 
a Ihort note taken by him on the paper 
book, that the cafe is correftly ftated by 
Mr. yuflice Black/!one, and that the court 
(5$ Thefe words, " or at any time 
after,” are held effential by Lord Hale, 
(note (a) F. N. B. 595.) who cites in 
fupport of his opinion 46 Edw. 3. 29. 
Fitz. Brief 605. inhere it is faid, ** there 
is another fault in the writ, for it only 
mentions the warning of the tenants of 
wps of opinion the reverfion was af¬ 
fets. 


the conufor's land$ geneially, which 
may be as well before as after the recog¬ 
nizance, and no land is liable to execu¬ 
tion but fuel) as the conufor had on the 
day of the recognisance, or after." 6 . P. 
Bro. Recognizance 4. 9. 

Any judge of the courts at IVe/lminficr 
may take a recognizance at common 
law, in teim or ou; of term, and in any 
county in England. Bro. Recognizance 
20. Vaugh. ioz, 103. z Ld. Raym. 
1141. 11 Mod. 53. So the lord chan- 

celloi or keeper may take filch recogni¬ 
zance, and awaid execui ion. And al¬ 
though enrolment is necefiary to the va¬ 
lidity of a recognizance, yet it bound the 
lands at the common law from the time 
of the caption ; for it is the acknowledg¬ 
ment that gives a recognizance its force 
as a record, and the enrolment is for 
fafe cuftody and the notifying of it to 
others. Hob. 195, 196. Hall v. Winch - 
field. 1 Vent. 360. in Berry v. Bowes. 
JDy. 306. b. 1 Roll. Abr. 89a. pi. 11. 
2 Roll. Abr, 393. But now by the fta- 
tute of frauds 29 Car. 2. c. 3. f. 18. it 
is ena&ed, “ that the day of the month 
and year of the enrolment of recogni¬ 
zances !hall v be fet down in the margin 
of the roll where the recognizances are 
enrolled; and no recognizance /hall 
bind any lands, tenements, or heredita¬ 
ments in the hands of any purchafer 
bona fide , and for valuable confederation, 
but from the time of fueb enrolment .** 
There is no precife time fixed for the 
enrolment of recognizances at common 
law; but it feems neceffary they fliould 
fie enrolled within fix months by the 

equity 
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Humphry, Thomas* Richard, and Alexander are above refpec- Jbffresqm 
tive'y returned tenants, and it is(ii) granted to him, &c. 
where/ore the flieriffs of London aforefaid are commanded^ . —_ — •*__ 

that by good, &c. they make known to the faid Richard Jack- [ 9 3 
Jon, that he be before our faid lord the now king in his faid Writ iflued. 
chancery, on the o£hve of St. Hilary next* coming where- 
foeve'r, &c. to fhtw in form aforefaid, and that they Jhave 

there 


equity-of the ilatute 27 Elia. c. 4. f. 
7 and d. which^reqtiir- s that recogni¬ 
zances in the nature of Ratines merchant 
and ftatutesftaple taken according to the 
ftatute 23 H. 8. c. 6. fliould be entered 
within fix months next after their being 
acknowledged ; and thawif the connfees 
-Shall not deliver them to the clerk of 
recognizances within four months next 
after their being acknowledged in order 
to be entered, they fliall be void againft 
purchafers for valuable confideration. 
The provifion in the ftatute of frauds 
has in general the effect of occafioning 
a fpeedy enrolment of recognizances; 
however, if theconufees neglect to ejirol 
them within the time limited, they are 
confidered in equity in the nature of 
debts by bond only. 1 P. Will. 334. 
Bothomly v. Lord Fairfax. So with re- 
fpect to judgments ; by the common law 
a judgment related to the firft day of 
the term, though Jigned after ; and the 
plaintiff was entitled to have execution 
of the lands whieft the defendant was 
feiftd of on the lirft day of the term, or 
after, although he had aliened them 
bona Jide before execution, or they were 
extended upon a ftatute acknowledged 
after. 30 Edw. 3. 24. 1 Roll. A hr. 

892. pi. 12, 13, 14, 15, 16. 2 lull. 

39J. Bro. Elegit. 17-19. 1 Brownl. 

38. 8 Mod. 310. Graves v. King. 

But now by ftatute 29 Car. 2. c. 


f. 13, 14, and 15, reciting, “ that it had 
been found mifehievous that judgments 
in the king’s courts at Wcjlminflcr did 
many times relate tt> the firft day of the 
term whereof they were entered, or to 
the day of the return of the origin.;!, or 
filing the bail, and bind the defendant’s 
lands from that time, although in Jjfuth 
they were acknowledged, or fuffered 
and figned in the vacation time after the 
faid term, whereby many times pur¬ 
chafers found themfclves aggrieved 
■ it is enadted, “ that any judge or officer 
of any of his majefty’s courts of IVeJl. 
minjter that fhall fign any judgments, 
fliall, at the figning of the fame, without 
fee for doing the fame, fet down the day 
of the njonth and year of his fo doing 
upon the paper book, docket, or re¬ 
cord which he fliall fign ; which day of 
the month and year flull be alfo entered 
upon the margent of the roll cf the re¬ 
cord where the faid judgment fhall be 
entered, and fucli judgments, as againft 
purchafers Iona Jidr for valuable son- 
fideration of lands, tenements, or here¬ 
ditaments, to be charged thereby ,Jhaitin 
con/iJera{fon of law, be judgments only from 
fuch time as they Jball be fo Jigned, and 
fliall not relate to the firft day of the 
term whereof thcyarc cntered,.or theday 
of the return of die original, or filing the 
bail.” . And by»ftatu:c 4 and 5 W. and 
M. c, zo, reciting that great mifehiefs * 

and 
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JirrxztOH there the names of thofe by whom, &c. the fame day is given 
v. Moktow bs we j] t0 th e fajj JohnJtJrtfon, the now plaintiff, as to the 
y 0t er& . Caid John, Humphry , Thomas , Richard) and xifexander, t there, 
&c. At which day before our faid lord the now king in his 


and damages happen and come as well 
to perfons in their hfe times, but more 
often to their heirs, executors, and admi- 
niftrators, and alfo to purchafers and 
mortgagees, by judgments entered upon 
record in the courts at Wejhninfier againft 
the perfons defendants, by reafon of the 
difficulty there is ift finding out fuch 
judgments, it ena&s that all judgments 
ihall be doggeted in the manner therein 
mentioned, and by fc&ion 3. it is fur¬ 
ther ^ena&ed, M that no judgment not 
doggeted and entered in the manner 
preferibed by the act, (hall affeCl any 
lands or tenements as to purchafers or 
mortgagees, or hare any preference 
againft heirs, executors, or adminitera¬ 
tor s, in their adminiftration of their ?n- 
ceftors, teftators, or inteftates eftates.” 
It has been held that, in the adminiilra- 
tion of the anceftors or teftators eftate, 
a judgment not doggeted purfuant to 
this ftatute, is to be confidered only as a 
Ample contraft debt, and on the iffue of 
plene adminiftravit an executor may give 
in evidence that he has applied all the 
a {Feta in payment of bond or Ample 
contract debts before the commence¬ 
ment of the aftion. (STerm Rep. 334. 
Hickey v. Hayter. And if an heir or 
executor fhould plead to an action on a 
bond or fimple contract an outftanding 
judgment, the plaintiff may reply that 
it was not doggeted and entered accord¬ 
ing to the provifions of the ftatute, 
1 Bof. & Pull. 307. Steel v. Rorke. 

(6) The words ** faivCrecovery ” were 
*3 


faid 


ufed in a feire facias an a recognizance, 
inftead of “ faid recognizance ,” and on 
demurrer they were held to be furplu- 
fage, and the demurrer over-ruled, 3 
Mod. 251. Ayres v. Huntingdon. 

(7) In 2 Salk. 598. Panton v. Hall, 
the return of the flieriff was held ill, be- 
caufe it was that A. B. and C. were te¬ 
nants of lands, inftead of tenants of all 
the lands'in his bailiwick ; but the pre- 
fent return frems proper without the 
word “a//,” becaufe it is afterwards 
averred that there were no other tenants 
of the conufor in his bailiwick whom he 
could warn. 

(8) As the feire facias is to warn 
the heir and tenants, regularly the re . 
turn ought to take notice of him, as that 
he is dead, or there is no heir within the 
fheriff’s bailiwick, or that he was warned. 
We have already feen that the heir is 
chargeable only as tenant; if therefore 
the heir be feifed of any part of his an- 
ceftor’s lands, and the conufee omit to 
join him in the feire facias with the other 
tenants; or if he be joined, and the fhe- 
riff take no notice of him in his return to 
the feire facias ; the tenants may take 
advantage of the omiffion in the manner 
mentioned hereafter in note (10.) but it 
is aided after verdift by the ftatute of 
jeofails. Cro. Car. 295, 312. Eyres r. 
Taunton. S. C. Sir W. fanes, 319. See 
the form of the return. Lil. Ent. 38;. 

(9) By tenants, tenentes generally 
is meant the owners of the fce-fimple, 
and by occupiers, thofe who come iu 

.under 
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faid chancery here*, to wit, at Wejlminjler aforefaid, come as Jeffrsson 

well the faid John Jejfrefon the now plaintiff, as the faid v ' Mortom 

John, Humphry, Thomas , Richard, and Alexander by their 

faid at'tornies, and the fheriffs of London a fore faid, to wit, F. O. 

and J. F. now here return that, by E. M. and J. C. good and 

lawful men of their 'bailiwick, they had made known to the 

faid Richard JacJtfon, tenant of the faid dwelling hbufe with 

the appurtenances in their bailiwick, that he (hould be tfbfore 

our faid lord the king in his chancery here on this day, to 


under them ; that tenant is fo taken 
appears by the writ cle curia claudenda 
which is a writ of right and lies only 
for a tenant of the fee. 1*\ N- B. 297. 
and therefore a prefeription * is well 
pleaded by alleging that the tenants of 
“fnch a clofe have from time immemorial 
been accuftomed to repair, £cc. 1 Salk. 
336. Star v. Raohejly. S. P. Cro. Jac. 
66> 666. Holbach v. Warner. Palm. 
331. 2 Roll. Rep. 28S. S. C. 

„(io) The reafon of this plea feems to" 
be, becaufe every tenant of the land is 
intitled to have contribution, that is, 
all the lands of the conufor, or defendant 
to the judgment, in the hands of the fe- 
veral purchasers muft be extended and 
equally charged; therefore unlefs all 
the tenants be warned, the others are 
not obliged to anfwer ; and if the tenant 
does not take advantage of the omifiion 
in the firft inftance by a plea of this fort, 
which he may do not with Handing the 
fherifPs return, he lofes the benefit of 
contribution, or of relief by an audita 
querela , in cafe execution is taken out 
againft his land alope. Cro. Jac. 506. 
Michel v. Croft. Moor. 525. Clerk v. 
Hardwick, for he cannot plead it after 
a plea in bar. Sir W. Jones. 319 Eyres 
yr.Cowly. Poll. 210. (e ) 210. (f.) note. 
If a feire facias be again ft the heir alone, 
it is (aid that he is nut intitled to receive 


. fliew 

contribution from a purchafer ; which 
feems rather unaccountable, as the heir 
is chargeable only as tenant of the land; 
but if there be feveral heirs, fuch as par* 
ceners, heirs in gavelkind, or borough 
Cnglifh, and one only be charged, he is 
intitled to contribution from the Alter 
heirs, and therefore may plead this pl« 

3 Rep. 12, 13. Sir IV. Harbert'% cafe. 
This plea muft not be pleaded in abate, 
merit *vheu the terre-tenant omitted is 
tenant.of lands in another county, be» 
cairfe the fheriff has done his duty in 
fummoning the terre-tenants in his 
county; and therefore the plaintiff muft 
fue out a new writ directed to the fheriff 
of the osher county where the lands, &c. 
lie, and the plea muft not conclude with 
praying “ that the writ may le quajhed ,” 
but “ if the defendant ought to be compelled 
to anfwer ,” as in this entry; and it ought 
not to allege that they are not named, or 
not returned. But where the terre-te¬ 
nants not returned are of lands inthe 
fame county, the precedents are both 
ways: though even if it be pleaded in 
the form of a plea in abatement, it 
muft not be underftood that the court 
can give judgment to stfjatc t j, e wr ; ti 
becaufe there is no defeft in the 
writ, but only «to ftay till the other 
terre-tfnant is‘brought in : but the 
better form in that cafe is to pray * 

judgment, 
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and others. 
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Profert of letters 
t eft ament ary. 


Flea by R. D. 
and A. O. 


ThatT. S. be¬ 
fore the recogni¬ 
zance was feifed 
of the heufes, 
whereof defend¬ 
ants are returned 
tenants in fee. 


JefFrefon verfus Morton anil others. 

Shew according to the exigency of the faid writ, ashy the faid 
writ they were commanded. And the faid Richard Jack]on 
by William Longvill his attorney likewife comes, and.there¬ 
upon he the faid John Jeffrefon the now plaintiff brings (12) 
here into court the letters teftamentary of the faid John Jef- 
frefon the teftater, by which it fufficiently appears to the court 
here, that he the faid John Jeff ref on the new plaintiff is exe¬ 
cutor of the faid will, and has the adminiflration thereof, and 
he prays, that as well the faid John, Humphry, Thomas, Richard, 
and Alexander, as the faid Richard Jackfon , may anfwer to 
the faid feveral writs aforefaid fued out againft"them refpec- 
tively, & c. Whereupon it is find by the coi/rt here to the 
faid Richard Jackfon , that he anfwer to the faid writ fued 
out againft him ; and it is likewife faid by the court neve to 
the faid John, Humphry , Thomas, Richard, and Alexander, that 
they further anfwer to the writs aforefaid fued out againft 
them under feal, &c. 

And the faid Richard Dawfon and Alexander Orpwood fay, 
that the faid John Jeffrefon executor of the laft will and 
teftament of the faid John Jffrefon deceafed in the faid writ 
named ought not to h^ve execution of the faid dwelling 
houfes with the appurtenances mentioned in the return 6f 
the writ of feire facias , againft them the faid Richard and 
Alexander for the debt aforefaid by virtue of the faid recog¬ 
nizance j becaufe they fay, that before the day of the acknow- 
legment of the ,debt aforefaid by the faid Robert Tarway in 
the faid writ of feire facias named, one Thomas Smith was 

ftiled 


judgment, "ifthe defendant ought lobe com¬ 
pelled to anfwer.” 2 Vent. 104, loy. 
J*%ynnev. Slaughter. 2 Salk. 601. Adams 
V. Savage. S. C. 2 Ld. Raymi *253. 
6 Mod. 199 226. Moor. 524. Clerk 
f. Hardwick. Ibid. 571. pi. 783. 
Ibid. 429 Grfbams cafe. Cro. Eliz. 
jo6. S. C*. Co. Ent. 624. a. Ow. 1 $4. 
Kempe v. Laurence. Tfns plea is refer¬ 
red to as being a goo'd precedent* % 
galk, 601, 


(is ) Hence it appears that upon fuch 
plea the plaintiff may take a new writ 
againft other terre- tenants; and fo is 
Moor. 52 5. Clerk v. Hardwick. 

(12) As this writ is brought by an 
executor, it feems neceffary to make a 
profert of the letters teftamentary in the 
middle or at the end of it, but ufually at 
the end, as in this cafe. Carth. 6 9. 
B of worth v. Rtdgley. S. C. I Show. 60, 
X>iU. Eat. 


C‘i)A 



HU. 21 & 22. Car. II. Regis. 

feifed of the faid dwelling houfes with the appurtenances in 
his demefne as of fee; and being fo thereof feifed afterwards, 
to wit, on the 20th day of ’June in the year of our lord 1 666, 
(13) enfeoffed Jie faid Robert Tar way, in the faid writ above- 
named, and one Thomas Tarway, of the faid dwelling houfes 
with the appurtenances, to have and to hold to the faid Robert 
Tarway and Thomas Tarway their heirs and afligns, to the 
ufe of them the faid Robert and Thomas their heirs and afligns 
for ever ; by virtue of which faid feoffment, they the faid 
Robert Tarway and Thomas Tarway were feifed of the faid 
dwelling houfes with the appurtenances in their demefne as 
of fee ; and being fo thereof feifed, he the faid Robert Tarway 
afterwards, to wit on the rft day of Augujl in the 14th year 
of the reign of our lord Charles the ad now king of England, 
&c. at the parifh of St. Clement Danes aforefaid, in the county 
iforefaid died 5(14) without this, that tfie faid Robert Tarway, 
at the time of the acknowlegment of the debt aforefaid to the 
faid John Jeffrefon deceafed in the writ of feire facias above- 
mentioned, was foie feifed of the faid dwelling houfes with 
the appurtenances in his demefne as, of fee* in manner and 
form as by the return of the writ of feire facias aforefaid is 
alleged. And this they are ready to verify ; wherefore they 
pay judgment if the faid John Jeffrefon the now plaintiff, 
ought to have his execution againft them for the faid debt to 

be 
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JerraBsoK 
v. Mortoh 
and others. 
t „ ,j 

and enfeoffed the 
faid R. Y. and 
T. Y. to hold to 
them and their 
heirs. 


[ 10 3 


R.Y. dietoots 
the plea does not 
ftate that T. T. 
Survived him , at 
it ought to have 
done. 

And traverfe 
that R. Y. was 
folc feifed in'fee. 


(13) A feoffment is never pleaded by 

deed, but this is the conftant form of 
pleading it, and therefore there is no' 
need of a profert. See 1 Saund. 9. a. 
note. • 

(14) It is not exprefsly alleged in the 
writ of feire facias that R. Y. was foie 
feifed in fee, but a foie feifin feems ne- 
ceffarily implied from the words ** which 
were of the faid R. at the time of the 
recognizance of the faid debt or ever 
after,” for the defendants would not 
otherwife be liable: and it is a rule of 
pleading, that whatever is neceffarily 
underftood, intended and implied, is 


traverfable as much as if it were ex¬ 
prefsly alleged. As where in replevin 
the defendant faid that A. was feifed in 
fee of the place in which, &c. and by 
his command he took the cattle damage 
feafant; the plaintiff pleaded that he was 
feifed in fee of a third part thereof, ancf 
traverfed that A. was foie feifed. The 
traverfe was held proper, for by plead¬ 
ing that A. was feifed in fee, it muft 
neceffarily be underflood ‘that he was 
Jole feifed, and therefore the plaintiff not 
only might but %as bound to traverfe 
the foie feifin, 2 Salk. 629. Gilbert v. 
Parker. S. C. 6 Mod.^ijif. 


(r S ) The 
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JirmesoN 
*. Morton 
and others. 
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Wes by J. M. 
hLW.audT. R. 


That before the 
recognizance R. 
H. was feifed of 
t&e dwelling 
kcui'es where¬ 
of defendants are 
•eturned tenants 
in fe^- 

and being fo feif¬ 
ed by indentures 
of leafe and re- 
leafe, conveyed 
the premifes to 
W.W. in fee in 
truft for the laid 
R. V. 


Leafe and releafe 
£ti eut. 


Jelfrefott verfus Morton and others. 

be levied of the faid dwelling houfes whereof they are above 
,refpe£tively returned tenants. 

And the faid John Morton, Humphry Wiggatt, and Thomas 
Richardfan fay, that the faid John Jtffrefon executor of the 
laft will, and teftament of the faid John Jeffrefoti deceafed in 
the,faid writ named ought not to have execution of the faid 
dwelling houfes fituate in Gray's Jnn Lane with the appur¬ 
tenances, in the return of the faid writ of feire facias men¬ 
tioned, againft them the faid John Morton, Humphry Wiggnn, 
and Thomas for the debt aforefaid by virtue of/.be faid recog¬ 
nizance, becaufe they fay that, long before the day of the faid 
recognizance by the faid Robert Tarway in the faid writ oi feire 
facias named,one Ralph Henjby,e[q. was feifedof the faid dwell¬ 
ing houfes \yiih the appurtenances in his demefne as of fee, and 
the faid Ralph being >fo thereof feifed afterwards, to wit, on. 
the 28th day of May, in the year of our lord 1657, at the 
parifli of St. Andrew in Ho/born in the county of Middlefex, 
by a certain indenture of bargain and fate made between the 
faid Ralph of the one part, and one William Warne of the 
other part, (one part of \vhich faid indenture fealed with the 
feal of him the hid .Ralph, they the faid John Morton, Hum¬ 
phry, and Thomas Richardfon bring here into court, the date 
whereof is the fame day and year aforefaid) for a certain fum 
of money in the faid indenture mentioned, he the faid Ralph 
Henjby bargained and fold to the faid William Warne the faid 
dwelling houfes with the appurtenances, to have and to hold 
the faid tenements with the appurtenances to the faid William 
Warne his executors, adminiftrators and afligns, from the day 
next before the date of the faid indenture unto the full end 
and term of one year from thence next following and fully 
to be complete and ended ; by virtue of which faid bargain 
and falc the (15) faid William Warne was pofiefied of the 

faid 


(15) The form of pleading a leafe for 
a year now ufed differs from tlvp above 
only in this, that after the words “ by 
virtue of which /aid bargain and fale,” 


are added the following, (t and by force 
of the ftatute made fur transferring ufes 
into poffcffion.’* 


(id) So 



to a 
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faid tenements with the appurtenances j and being fo thereof 
poffeflqjj, and the laid Ralph being fo feifed of the reverfion 
of the faid dwelling houfes, afterwards and before the faid 
day of the acknowlegement of the debt in the writ mentioned, 
to wit, on the 29th day of May in the faid ybar of jour lord 
1657,- at the parifii aforefaid, in the county aforefaid, by his 
certain writing of releafe then and there made between the 
faid Ralph Hen/by of the one part, and the faid William Warne 
of the Other part, (one part whereof fealed with the feal of 
him the faid *Rolph, they the faid John Morton , Humphry 
Wiggan, and fhomas Richard/on bring here into court, the 
date whereof is the fame day and year aforefaid,) he the faid 
Ralph Hen/by granted, remifed, releafed, and quit claimed 
unto the faid William Warn» his heir6 and afiigns the afore¬ 
faid dwelling houfes with the appurtenances, then being in 
*the poffeflion of the faid William Warne, to have and to hold 
the aforefaid dwelling houfes to the faid William Warne his 
heirs and afiigns, to the ufe of him the faid William Warne 
his heirs and afiigns for ever, in truft for the faid Robert Yar» 
, way and his heirs; by virtue of which.faid relbafe, (16) he the 
faid William Warne was feifed-of the faid duelling houfes with 
the appurtenances in his demefne as of fee, in truft (17) for 
the faid Robert Yarway and his heirs. And the faid William 
Warne being fo thereof feifed, he the faid William Warne 
afterwards, to wit, on the 28th day of November in the 14th 
year of the reign of our lord Charles now king of England , &c. 
at the parifh of St. Andrew Holborn aforefaid in the county 
aforefaid, by a certain indenture of bargain and fale made 

between 


Jevfsesoh 
•V. Mo STOW 
and others. 
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W. W. after¬ 
wards conveyed 
the premifei to 
detendanttinfte. 


(16) So in theprefent form of plead¬ 
ing a releafe, the fame words, “ and 
alfo by force of the ftatute for transfer¬ 
ring ufes into poffeflion,” are added after 
the words, ** by virtue of which faid 
releafe.** 

(1 1 ) At the common law if one man 
was feifed of the legal eftate to the ufe 
of. or according to the modern phrafe, 
in truft for another, who had acknow- 


leged a recognizance, or againft whom 
a judgment had been obtained, thefe 
lands were jiot liable to execution upon 
the judgment or recognizance of the 
cejlui que trvft. Co. Litt. 3,74. b. But 
by the ftatute of frauds 29 Car.«. c. 3. 
f. 10. it is ena&ed “ that it fh'all be 
lawful for.any ftienff or other officer to 
whom any writ or prsecept is directed at 
*the fuit of any perion, of, for and npon 

any 
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Jeffreson 
Mortc s 
and others. 
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between the faid Robert Tarway and the faid William Warnt t 
and one William Salloives , and one Thomas Tarway of the one 
fcart, and them the faid John Morton , Humphry Wiggan t and 
Thomas Richardfon of the other part, (one part of which faid 
indenture fealed with the feals of them the faid Robert Tarway, 
William *Warne , William Sallowes, and Thames Tarway, they the 
faid * John Morton , Humphry Wiggan t and Thomas Richardfon 
bring here into court,) and in due manner enrolled in the court 
of chancery of our lord the king at Wtjlminjler on the 6th day 
of December in the 14 th year afore faid accord ing to the form 
of the ftatute in fucli cafe made and provided^ for a certain 
fum of money in the faid indenture mentioned, bargained, and 
fold to them the faid John Morton t Humphry Wiggan % and 
Thomas Richardfon and their heirs the faid dwelling houfes 
with the appurtenances, to have and to hold the faid dwelling 
houfes with the appurtenances, to the faid John Morton, Hum¬ 
phry Wiggan , and Thomas Richardfon their heirs and afGgns 
for ever, to the ufe of them the faid John Morton y Humphry 
Wiggan, and Thomas Richardfon their heirs and afligns. for 
ever j by virtue of which faid bargain and fale,(i8) they the faid 

John 


any judgment, ftatute or recognizance, 
to do, make and deliver execution unto 
the party in that behalf fuing, of all fuch 
lands, tenements, reftories, tithes, rents 
and hereditaments, as any other per- 
fon or perfons are in any manner of wife 
feifed or poffeffed in truft for him againft 
whom execution is fo fued, like as the 
fheriff or other officer might or ought to 
iiave done, if the faid party againft 
whom execution was fued had been feifed 
of fuch lands, See. of fuch eftate as they 
are feifed of in truft for him at the time 
of the faitl execution fued; which lands, 
&c. by virtue and force of fuch execu¬ 
tion /hall accordingly be held and en¬ 
joyed freed and difeharged from all in¬ 
cumbrances of fuch perfon or perfoos 

10 


as (hall be fo feifed or pofleffed in truft 
for the perfon againft whom fuch execu¬ 
tion ftiall be fued ; and if any ceftui que 
truft /ball die, leaving a truft in fee- 
fimple to defeend to his heir, then and 
in every fuch cafe, fuch truft /hall be 
deemed and taken, and is hereby de¬ 
dal ed to be aflets by defeent, and the 
heir /ball be liable to and chargeable 
with the obligation of his anceftor for 
and by reafon of fuch aflets as fully and 
amply as he might or ought to have 
been, if the eftate in law had defeended 
to him in pofleffion in like manner as 
the truft defeended. The words in 
the a&, “ at the time of the faid^exe- 
cution fued,” are held to refer to the 
feifia of the truftee; and therefore if he 

haa 
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John Morton, Humphry Wiggan , and Thomas Richard/on, were, Jifvmsok 
and dill are feifed of the faid dwelling houfes with the appur- *• Mortok 
tenantes in their demefne aS of fee; without this, that the faid , an ot er8, . 
Robert Tarway , at the time of the acknowledgmeht of the faid And uaverfe th« 
debt to the faid John feff refan deceafcd, in # tbe writ of fcire ^‘theifmeoTth* 
facias above-mentioned, or at any time after, was feifed of the recognizance. 

• faid 


has conveyed the lands by the dire&ion 
cf eeflui qne * truji before execution, 
though feifed ft truft at the time of the 
judgment, the lands cannot be taken in 
execution. At where a judgment was 
obtained againft a ce/lui que hujl, who 
afterwards borrowed a funo of money, 
and the truflee by his dire&ion mortgag¬ 
ed the eftate to the lender, and an elegit 
being taken out upon the judgment, 
and a moiety of the eftate mortgaged, 
extended and delivered to the plaintiff, 
he brought an ejeftment, and the ques¬ 
tion was if he had any title by virtue of 
this ftatute; and after argument it was 
determined by Mr. Juflicc Tracy that 
the execution was not good; an 3 ’Sir 
EdwardNorthey faid, that ever fince the 
aft fuch conflruftion had been thought 
agreeable to the ftatute, though he did 
not know it had ever been judicially 
determined ; and a cafe was mentioned 
by Mr. Jujiice Tracy from Mr. Serjf. 
Che/hire’s notes, where this opinion Teem¬ 
ed to have been allowed by Lord Trevor, 
and was not contradifted by the court. 
Com. Rep. 2 26, Hunt v. Coles. The 
fame point is recognized by Chief Baron 
Comyns, Dig. Execution (C. 14.) It is 
held that if a man be ccjlui que truji of 
a term, it is not aftets within the ftatute, 
for it extends only to a truft of land in 
fee. 2 Vera. 248. King y. Ballett. 

With refpeft to what ftiall be faid to 
be an ufe executed by the ftatute of 27 
Von. II. E 


H 8. c 10. of ufse, or a truft eftate now 
not executed, it is .held,that where an ufe 
is limited upon an ufe, it is not executed, 
but the legal eftate is veiled in him to 
whom the firft ufe is limited. Dy. 155. 
As where an eftate is Conveyed to ano¬ 
ther in the manner mentioned above ;tv 
•this entry, vi2 to W. and his heirs to 
the ufe of him and his heirs, in trult for, 
or to the ufe of R. and his heirs, the 
ufe is not executed in R. but in W. and 
the legal eftate is veiled in him as truflee. 
Caf. *Temp. Talb. 164.. Rolinfon v. 
Comyns. Ibid. 138, 139. Auorncy-Ge- 
nef-al v. Scot. So where E. made a fet» 
tlemcnt to the ufe of himfelf and hit 
heirs until his then intended marriage, 
and afterwards to the ufe of his wife 
for life? and after her death to the ufe of 
truftees and their heirs during the life 
of E. upon trail to permit him to take 
the pfjfits, remainder to the firft and 
other f >ns of the marriage, &c. remain¬ 
der to the ufe of the heirs of the body 
of E.; it was adjudged that E. took only 
a truft eftate for life, for the ufe to“hinx 
could not execute upon the ufe which 
was limited to the truftees for his life, 
and confequently the legal eftate for his 
life was executed in them by the ftatute 
of ufes, and the limitation to the heirs 
of the body of E. operated as words of 
purchafe, and {Treated a contingent re¬ 
mainder. Carth. 27a. Tippin v. Cofin, t 
S. C. Comber. 312, 313. 1 Ld. 

Raym. 
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A 

Jcrrtsco* kid dwelling houfcs with the appurtenances in his dcmefne 
^uid* 0 ^ 701 * aS ^ CC *' n mannCT a0< * ^ orm as ^ ,e re tum of the faid writ of 
^ * f feirefacias is alleged ■, and this they are ready to varify; Where¬ 

fore they pray judgment, if the faid Join 'Jtjfrefon the now 

plaintiff 


Raytn. 35. 4 Mod. 380. So where 
fomething is to be done by the truftees 
which makes it neceffary for them to 
have the legal eftate, fuch as payment of 
the rents and profits to another’s fepa- 
rate ufe, or of the debts of the teftator, 
or to pay rates and taxes and keep the 
premifes in repair, or the like, tl»e legal 
eftate is veiled in them, and the grantee 
or devifec has only a trull eftate. See 
3 Bbf. & Pull. 17 A 179. Ker.rick v, 
JSeauclerl-. As where lands were devifed 
to tvuflees and their heirfin trull for A. 
a man icd woman and her heirs, and that 
the truftees Ihould from time td'timc 
pay the rents and profits to A. or to 
luch perfon as fhe by any writing under 
her hand, as well during coverture, as 
being foie, fhould appoint, without the 
intermedling of her hufband, who he 
willed fhould have no benefit or •’difpofal 
-thereof; and as to the inheritance of the 
premifes in truft for fuch perfon and for 
fuch eftates as A. by her will or other 
writing under her hand fhould appoint, 
and for want of fuch appointment- in 
truft for her and her heirs. The ques¬ 
tion was whether this was an ufe execut¬ 
ed, by the ftatute, or a bare truft for the 
wife ; and the court held it to be a truft 
ttaly and not an ufe executed by the 
ftatute. 1 Vern. 41 5. Nevil v. Saum'. is. 
So where lands wtre devifed to truftees 
and their heirs in truft to pay out of the 
rents and profits feverid legacies and 
annuities, and to. pay Ml the rtfidue of 
the rents' and profits to C. a 
% 


woman during her life for her fepnrate 
ufe, or as fhe fhould diredt, and after her 
death the truftees to fland feifed to the 
ufe of the heirs of her *body with re¬ 
mainders over; it was taeld by Lord 
King, that the ufe was executed in the 
truftees during the life of C. who had 
only a truft ellnte in the furplus of the 
reuts and‘profits for life, with a contin¬ 
gent remainder to the heirs of her body, 
and that her elded fon would tak^as a 
purchafer; for by the fubftquent words, 
viz “ that the truftees fhould (land 
feifed to the ufe of the heirs of the body 
of C.” the ufe was executed in the per- 
fons intitled to take by virtue thereof; 
and therefore there being only a truft 
eftate in C. and an ufe executed in the 
hefts of her body, thefe different in- 
terefts could not unite and incorporate 
together fo as to create an eftate tail by 
operation of law in C. And he took a 
difference between the principal cafe and 
that of Broughton v. Langley, (hereafter 
npticed), for there it was to permit A. 
to receive the rents and profits for life, 
but in the principal cafe it was a truft to 
pay over the rents and profits to another, 
and therefore the eftate mu ft remain in 
the truftees'to- perform the will. 8 
Vin. 26a. pi. 19. MS. Rep. Lathy 
jenrs v. Lord Say & Seal, S. C. 1 Equ. 
C-u A hr. 383, 384. and this decree 
was aftirmed in the houfe of lords. 
3 I Wo. C. P. 45 8 . See 3 Bof. & Phil. 
J79. So where lands were devifed 
to truftees and their heirs in truft to pay 

out 
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plaintiff ought to have his execution againft them for the find Jeffrksoh * 
debt, to be levied of the £'id dwelling houfes, whereof they 3^”^*** 
are above refpedlively returned tenants, See. f 

And the laid Richard Jaclfon fays, that the faid John Jef- 


out of the rents au£ profits, after dedu8 - 
ing rater, taxes, and repairs , the refidue 
to C. S. for life, and after his deceafe 
to the ufe of the heirs male of the body 
of C. S. with remainder over; it was 
held by Lord $ burlaw, that the ufe was 
executed in the truftees during the life 
of C. S. who bad only a truft eilate for 
life, and the remainder in tail was a legal 
eftate, which could not unite and incor- 
porate .together, and C. S. could not 
fuffe’r a valid recovery ; for in order to 
make a good tenant to the praecipe, 
there muft either be a legal eflate for 
life, and a legal remainder in tail, or an 
equitable eftate for life, with an cquij-. 
able remainder in tail. 1 Bro. C. C. 
75. Shapland v. Smith. And. again in 
a late cafe, whereadevife was to truftees 
and their heirs upon truft, to perfhit a 
married woman to receive the vents and 
profits during her life for her own [ale 
and ftparate ufe, notwithstanding tier 
coverture, and without Icing in any wife 
fubjefi to the debts, or control of her then 
or after taken hu/band, and her receipt 
alofie to be a fufficient difeharge, with 
remainder over ; it was held that the 
legal eftate was veiled in the trufiees; 
for it being the intention of the tdiator 
to fccure to the wife a fepn-rate allow¬ 
ance, free from the control of her huf- 
band, it was efjeritialiy neceffary that 
the truftees fhould take the eflate with 
the ufe Executed in order to effedluate 
that indention, otherwife the hufband 
‘ would be entitled to receive the profits 


frefon, 


and defeat the vcr£ object which the 
teftator had in view. 7 Term. Rep. 652. 
Harton v. Harton. And alfo where lands 
were devifed to trjiftees and their heirs 
in truft, that they fhould, out of the 
rents and profits, or by fide or mortgage 
of the whole,.or fo much of the eftate as 
fhould be neceflary, raife a fum fufficient 
to pay the teftator’s debts and legacies, 
and afterwards in truft and to the ufe of 
•T. B. for life, with feveral remainders 
over, the queflion was whether th^legal 
eftate veiled in the truftees; Lord 
Hardwicke was of opinion that the de- 
vife to the tTuftees and their heirs car¬ 
ried the whale fee 4.0 them, and therefore 
the eflate for life, as well as the eftates 
in remainder, were merely truft eftates 
in equity ; that part of the truft was to 
fell the whole ora fufficient part of the 
eftate for the payment of debts and 
lcgaci&, which would carry a fee by 
conftru&ion, though the word heirs were 
omitted in the devife, as in Shaw v. 
Weigh. 1 Eq. Caf. Abr. 184.; for the 
truftees muft have a fee in the whole 
eftate to enable them to fell, bccaufe, it 
being uncertain what they may fell, no 
purchafer could otherwife be fafe * that 
the only doubt he had was on the ^:afe 
of JborJ Say Sc Seal v. Lady Janes » 
before Lord King, and affirmed in th« 
houfe of lords as to that point; but on 
examination that cafc«differcd in a ma¬ 
terial part; and taking together all the 
claufes of will, it amounted only to 
a devife to trulleet aud their heirs during 
* another’s 



12 


Jeffrefon verfus Morton and others. 
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Jbffr«joh ^rr/Mi/executor, cannot have his execution againft him for the 
atidoth^s * faid debt of the tenements a fore fail, whereof he is above re- 
> _ - ' . turned tenant* becaufe he fays, that he the faid Richard is not 

r. j. pleads (19) tenant of the faid tenements as of freehold, nor was he 

non-tenure \ • 

generally. Oil 


another’s life, upon which a legal re¬ 
mainder might be properly -limited, 
t Vez. 143. BagfhaW v. Spencer. 
S. C. z Atk. 246. 570. And it 
was taken for granted in Garth v. 
Baldwin, 2 Vez. 646. that a devife 
to truftecfl and their heirs in trull, to pay 
the rents and profits to another veiled 
the legal eftate in the truftees. For in 
general the diftin&ion is, that where the 
limitation to truftees and their heirs is 
rn tritft to receive the rents andprofits and 
pay them over to A. for life, See. this 
ufc to A. is net executed by the ftatute, 
but the legal eftate is veiled in the truf¬ 
tees to enable them to perform the. will; 
but where the limitation is to truftees 
and their heirs in trull, to permit and 
fufftr A. to receive the rents and profits 
for his life, &c. the ufe is executed in A. 
unlefs it be neceffary the ufe Ihould be 
executed in the truftees to enable them 
to perform the trull, as in the cafe of 
Horton v. Hart on above mentioned. As 
where lands were devifed to truftees 
and their heirs, to the intent and purpofe 
to permit A. to receive the rents and pro¬ 
fits (or his life, and after that the truf¬ 
tees ihould ftand feifed to the ufe of the 
heirs of the body of A. with a provifo, 
that A. with the confent of the truftees, 
might make a jointure on his wife j it 
was held that this was an ufe executed in 
A. and not A trull eftate, for it would 
have been a plain truff at common law, 
and what was a trull of., a freehold or 
. inheritance at common law, if executed 


by the ftatute which mentions the word 
trujl as well as ufe; and the cafe of 
Burchett v.Durdant, 2 Vent. 312. ad¬ 
judged to the contrary upon this point 
was denied to be law. t 1 Lutw. #14. 
823. Broughton v. Langley, S. C. 2 Ld. 
Rayro. 873. 2 Salk. 679. And the 

fame diftin&ion was taken by Lord Ken¬ 
yon in the cafe of Doe on the demife of 
IVocUey v. Piclard, Stafford Summer 
Aifi/.e8 I7 ;7, and by Mr. Judice Law¬ 
rence in Jones v. Proffer, Worcrjler Spring 
Afiues 1798. The ftatute of ufes is 
not held to extend to copyhold cjlates , for 
it is againft the nature of their tenure 
that any perfon Ihould be introduced 
into the eftate without the confent of 
the lord. Gilb.Ten. 170. nor to hafts for 
years which are aftually in exiftencc at 
the time of their being affigned to the 
ufc; as where A. poffeffed of a leafc 
ftfc years, afligus it to B. to the ufe of 
C. all the eftate is in B. and C. takes 
only a trull, or equitable eftate. But if 
A. feifed in fee makes a feoffment to the 
ufe of B. for a term of years, the term 
is ferved out of the feifin of the feoffee, 
and is executed by the ftatute. It is 
the fame if he bargains and fells the 
eftate of which he is feifed in fee for a 
term of years. Dy. 369. a. and in the 
margin. 2 Inft. 671. 

(19.) This general plea of non tenure 
to a feire facias on a judgment in debt 
or other perfonal adtion, or on a recog¬ 
nizance, is held to be bad and demur¬ 
rable to: the reafon fcemi to be, becaufe 
» 
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on the day of fuing out the writ of fare facias of him the faid 
John Jejfrefon, or at any time after ; and this he is ready to 
verify‘wherefore he prays judgment of the returnaforefaid,&c*. 

And the faid John jejfrefon executor, as to the faid plea of 
the faid Richard Daiufon and Alexander Orpnvoad, above pleaded 
in bar of the faid execution, fays, that he by any thiTig before 
alleged, ought not to be barred from having his execution, 
becaufe he fays, that well and true it is, that long before the 
day of the recognizance by the faid Robert Tarway, Jie the 
faid Thomas Smith was feifed of the faid dwelling houfes, with 

the 

it is contrary to the return of the fheriff, zance, or at any time after. The con- 
who fays he has warned the defendant, veyance muft be made bona fide; for if 
who is tenant of certain lands, See. ; but iffue be taken on the traverfe, and the 
the defendant is at liberty to plead a conveyance be found fraudulent, Jihe 
Jpedal nontenure, that is, he may fay that, verdict will be again ft, the defendant, 
before the judgment or recognizance. As where A. recovered judgment in 
T S. was feifed in fee, and demifed the debt ngainft B. who died, and to a feire 
lands to him fora term yet to come, and facias fraught againft the tertenant, he 
traverfe that on the day of fuing out the - pleaded that B. had enfeoffed him in 
writ of feire facias , or at any time after, fee»long before the judgment, and tra- 
he was tenant as of freehold of the lands; verfed that B. was feifed at the time of 
or he may fay that he is only tenant by the judgment or ever after; and iffue 
tlegit, or ftatute, and the like: and it being taken thereon, the jury found the 
is faid that the dilUn&ion between a plea feoffment, but faid it was made of covin 
of general and fpecial nontenure is now to defraud the plaintiff and other credi- 
fcttled, after long and great difficulty, tors ; and it was adjudged for the plain- 

2 Salk. 6oi. Adams v. Savage, S. P. tiff, for B. remained ftill feifed as againft 
Cro.' Eliz. 872. Flud v. Penington. the creditors notwithftanding the feoff. 

3 Lev. 205. Barret v. Trotman. Tift ment; and the covin was properly given 
form of pleading a fpecial nontenure is to in evidence upon this iffue, though it 
be found in Co. Ent. 620. a. & poll. 20. would not hate been admiffible upoiuhe 

The tenant may plead in bar to the iffue of feojfavit vel non, any more than 
feire facias any thing which ffiews his the ftatute of ufurycan be given in evi- 
lands not liable to execution; as that the dence to avoid a deed on the plea of non 
perfon againft whom the judgment was ejl faSum- Hob. 7a. Humberton v. flow- 
given, or theconufor, conveyed the iands gil. So the tenant raajr plead that the 
to him, or fome other under whom he defendant to the judgmeut or the conu- 
clzpms, before the judgment or recogni- for was not feifed in fee. Thef. Brer, 
zance, with a traverfe of the feifin at 272,2^3,299*. 
the time of the judgment or recorni. 


JerrRHsoit 
v. Morton 
and others. 

V..— 

Replication to 
the plea of 
R. D. and A. O. 


admits that T $. 
was ieiled in fee. 
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jfiwusloN 
v. Morton 
and others. 


and that he en¬ 
feoffed R. Y. 
andT Y. in 
fee. 


It. Y. and T. Y. 
after the recog¬ 
nizance, convey¬ 
ed i he prentifes 
to R. D. and 
A. O. in fee, 

- n 


the appurtenances, whereof they are above returned tenants, 
in his demefne as of fee, and being fo thereof feifed afterwards 
sfnd before the recognizance enfeoffed the faid Robert i'arway 
and the faid Thomas Tar way, of the dwelling houfes aforefaid, 
with the appurtenances, to have and to hold to the faid Robert 
Tarway and Thomas Tarway , their heirs and afligns, to the 
rife of them the faid Robert and Thomas, their heirs and afligns, 
for ever ; by virtue of which faid feoffment the faid Robert 
Tarway and Thomas Tarway were feifed of the faid dwelling 
houfes, with the appurtenances, in their demefiie as of fee, as 
the faid Richard Dawfon and Alexander Orpwoou have above in 
pleading alleged ; but the faid John Jefftefon executor further 
fays, that the faid Robert Tarway and Thomas being fo feifed 
of the faid dwelling houfes, withrfhe appurtenances, they the 
faid Robert and Thomas , after the recognizance aforefaid, to wit, 
on the 4th day of July, in the 14th year of the reign of our'- 
lord the now king, at the parifh of St. Clement Danes afore¬ 
faid, by their certain indenture, bearing date the fame day and 
year aforefaid, then and there made between them the faid 
Robert Tarway and Tbomgs Tarway of the one part, and the 
faid Richard Dawfon and Alexander Orpwood of the other part, 
(one part of which faid indenture, feaied with the fcals of the 
faid Robert Tarway and Thomas Tarway , and afterwaids and 
within fix months then next following doly enrolled of record 
in the court of chancery bf our laid lord the now king, at 
Wejhninfttr here, they the faid Richard Dawfon and Alexander 
Orpwood now bring here into court,) for and in confideration 
of a certain fum (20) of money by the faid Richard Dawfon 
and Alexander Orpwood paid to them the faid Robert and Thomas 
Tarway % bargained and fold to the'faid Richard Dawfon and 
Alexander Orpwood the aforefaid dwelling houfes, with the 
appurtenances, whereof they the faid Richard and Alexander 
are above returned tenants, to have and to hold to them the 
{aid Richard and Alexander , and their heirs for ever ; by virtue 

of 


t 

( jo) To plead a bargain and fale to be ill on demurrer; but cured by a 
u for the con/iderations therein mentioned’* verdift, or taking iffue on a collateral 
generally, without Ihewing it to be for faft. 2 Str. 1229. Sargent v. Reed. 
money or valuable confideration teems 
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of which faid bargain and fale and enrollment) and alfo 
by force of a certain a& made and provided in the parlia¬ 
ment of the lord Henry the 8th, late king of England, holdep 
at Wejlminjler, in the county of Middie/ex, on the 4th day of 
February , in the 27th year of his reign, for transferring ufes 
into pofieiEon, the faid Richard Dawfon and Alexander Orp¬ 
wood then and alfo at the time of the death of the faid Robert 
Tarway, were feifed of the faid dwelling houfes, with the ap- 
purteuances, whereof they are above as aforefaid returned 
tenants, in their drmefne as of feej whereby a moiety of the 
faid dwelling houfes, with the appurtenances, became and yet 
is charged and chargeable to the execution of the faid John 
Jeff, efon, executor, for the debt aforefaid, by virtue of the faid 
rtC’gi’iza-'ce ; without this that the faid Robert Far way died 
felf cl of the fad dwelling houfes with the appurtenances , in manner 
and form as the faid Richard Dawfon and Alexander Orpwood 
have above in pleading alleged. And this he is ready to 
verity • wheref re he prays judgment and execution againft. 
them for the debt aforefaid to be levied of a moiety of the 
faid dwelling houfes, with the appurtenances, to be adjudged 
to him, &c. 

Ami the faid John Jejfrefon executor,* as to the plea^of the 
faid John Morton , Humphry Wiggnn, and Thomas Richardfon , 
fays, that he by any thing by, them above in pleading alleged 
ought not to be barred from having his faid execution againft 
them for die faid debt to be levied of the {aid dwelling houfes, 
with the appurtenances, whereof they are above returned 
tenants, becaufe he fays that the faid Robert Tarway , after the 
faid recognizance, to wit, on the faid ? 6th day of Augufi, , in 
the aforefaid 12th year of the feign of our faid lord the now 
king, was feifs^d of the faid dwelling houfes, with the appurte¬ 
nances, whereof they the faid John, Humphry, and Thomas are 
above returned tenants, in his demefne as of fee, in manner 
and form as by the return of the faid writ of feire facias is 
above fuppofed ; and this he prays may be inquired of by the 
Country, and the faid John, Humphry , and Thomas thereof 
like wife, &c. 

And the faid Richard Dawfon and Alexander Orpwood fay, 
jftat the plea of the faid executor above in replying pleaded, 

E 4 * and 


Jmrmtsok. 
n>. MotTon- 
and others- » 
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whereby * mote* 
ty of the faid 
premifes became 
and is charge¬ 
able to execu¬ 
tion. 

This traverf* 
is held to hit 
immaterial and 
bad. See poft. »8. 


Replication to 
the plea of J. M, 
H. \V. and 
T.R. 


that R. Y. was 
feifed of the fail 
dwelling houfes 
in fee and iffut 


Demurrer to 
firft replication 



1 1 Jeffrefon verfiu Morton and ^others. 


• Morton 
and other*. 


Joinder in 
demurrer. 


t >♦ ^ 


Venire facias. 


In general the 
venii e fa c ut is 
abbreviated in 
the entry thu*, 
“ ia&c. bjr 
whom, &c. and 
wh« neither, 
to recognize, 


and the matter in the fame contained are not fufficient in law 
for him to haYe his faid execution maintained agalnft them of 
the faid lands and tenements whereof they as aforefaid are re- 
turned tenants, and that they have no necetfity, nor are they 
. bound by the law of the land in any manner to anfwer to the 
faid plea in maifner and form aforefaid above in replying 
pleaded: and this they the faid Richard and Alexander are ready 
to verify $ wherefore, for want of a fufikient replication in this 
behalf, they the faid Richard and Alexander pray judgmerir, 
and that the faid executor may be barred from having or 
maintaining his faid execution againft them the faid Richard 
and Alexander, for the faid 4000I. of the faid lands and tene¬ 
ments whereof they are returned tenants as aforefaid. 

And the faid John Jeffrefon executor, as to the demurrer in 
law of the faid Rickard Dawfon and* Alexander Orpwood , fince 
lie has above in pleading alleged fufficient matter in law to 
maintain his having his execution aforefaid againft the faid 
Richard Dawfon and Alexander Orpwood for the faid d-bt, to 
be levied of the moiety aforefaid, with the appurtenance?, 
which he is ready to verify: which faid matter the faid Richard 
Dawfon and Alexander Orpwood do not deny, nor in any wife 
anfwer the fame, but altogether refufe to admit the faid veri¬ 
fication as before, prays judgment and execution againft them 
for the faid debt, to be levied of a moiety of the faid dwelling 
houfes, with the appurtenances, to be adjudged to him, &c. 
Therefore, as to t.-y the faid iliac above in form aforefaid 
joined between the faid JohnJeffnfon the now plaintiff, and the 
faid John Morton , Humphry Wiggau, and Thomas Richardfon, 
the Cheriff is commanded that he caufe to come before our lord 
the now king, in three weeks from the day of Eafer next 
coming, wherefoever he (hall then be in England, twelve free 
and lawful men of the neighbourhood of the parifh of St* 
Andrew, Hollorn, each of whom (hall have aol. of land, tene¬ 
ments or rent by the year at leaft, by whom the truth of the 
matter may be better known, and who are neither any wife 
a kin to the faid 'John Jeffrefon, the now plaintiff, nor to the 
faid John Morton, Humphry W*gg*n, and Thomas Richardfon, 
to recognize upon their oath the full truth of and upon the 
premifes the fame day is gives to the parties aforefaid there. 
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&c. and as to the matter in law, whereof as well the faid John 
7ff re J m the now plaintiff, as the faid Richard Davifon and 
Alexander Orpwood, have put themfelves on the judgment of 
the court here, a day is given as well to the faid John Jeffre- 
fon the now plaintiff, as to the faid Richard Dawfon and Alex¬ 
ander Orpwood, before our faid lord the now king, in the faid 
three weeks from fhe faid day of Eajler next coming where- 
f.iever, &c. to hear their judgment thereof, &c. becaufe the 
court here is thereof not yet, Arc. And as to the plea of the 
fa iu Ricard Ja^kfon above pleaded, he the faid John Jffrefon 
the now plaintiff prays leave to imparl thereto before our 
faid lord the now king unto the fame term wherefoever, &c. 
and he has it, &c. the fame day is given to the faid Richard 
JackJon there, Sic. at which day before our lord the king at 
JVefminJIer, come the parties aforefaid in their proper perfons, 
and as to the trial of the faid ilfue above in form aforefaid, 
joined between the faid John Jeffrefon the now plaintiff, and 
the faid John Morton, Humphry Wiggan , and Thomas Richard - 
Jon , the (heriff returns the faid writ in all things ferved and 
executed, together with a panel of the namegof the jurors an¬ 
nexed to the faid writ, none of whom, &c. therefore the 
lheriff is commanded that he do diftrain* them by all their 
lands, &c. and that of the iffue$, &c. fo that he have their 
bodies before our lord the king 6n the morrow of the Holy 
Trinity wherefoever, &c. to recognize in form aforefaid ; the 
fame day is given to the parties there, &c. * And as to the 
matter in law, whereof as well the faid John Jeffrefon the now 
plaintiff, as the faid Richard Dawfon and Alexander Orpwood 
have put themfelves therein upon the judgment of the court, 
becaufe the court of our lord the kfng here is not yet advifed 
what judgment to give pf and upon the premifes put upon 
the judgment of the court, a further day thereof is given as 
well to the faid John Jffrefon the now plaintiff, as to the faid 
Richard Dawfon and Alexander Orpwood, before our lord the 
king until the faid morrow of the Jioly Trinity wherefoever, 
&c. to hear their judgment of and upon the premifes, because 
the court of our faid lord the king here is thereof not yet, &c*. 
And as to the faid plea of the faid Richard JackJon above- 
pleaded, be the faid John Jeffrefon the now {daintily, further 
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P**J* lave toimpirl thereto before our lord the king until 
the fame term wherefoever, &c. and he has it, Sec. the fame 
'.day is given to the faid Robert Jaekfon there, &c. At Which 
day before our lord the king at Wejlmmjler come the parties 
afore faid in their proper perfons; and as to the trial of the 
faid iflue aboVfc in form aforefaid joined between the faid 
John Jeffrefon the now plaintiff, and the*faid John Morton, 
Humphry Wiggan, and Tlwnas Richard/on, the (heriff has not 
fent his writ thereof \ therefore as before the fheriff is com¬ 
manded that he diflrain them by all their lands, Sec. and that 
of the iffues. Sec. fo that he may have their bcjdies before our 
lord the king in three weeks from the day of St. Michael 
wherefoever. Sec. to recognize upou their oath more fully the 
truth of and upon the premifes; the fame day is given to the 
faid parties, Sec. And as to the matter in law, whereof as 
well the faid John Jeffrefon the now plaintiff, as the faid, 
Richard Daivfon and Alexander Orpwood have put themfelves 
upon the judgment of the court, for that it appears to the 
court of our faid lord the now king here that the fiid plea 
of the faid John Jeffrefon the now plaintiff, in manner and 
form aforefaid above in-replying pleaded, and the matter in 
the fame contained,, are good and fufEcient in law to main¬ 
tain him the faid J.hn Jeffrefon to have his execution againft 
the faid Richard Daufon and Alexander Orpwood for the faid ' 
4000I. to be levied of a moiety of the faid lands and tene¬ 
ments whereof they the faid Richard Dawfcn and Alexander 
Orpuitod are returned tenants as aforefaid, it is confidered 
that the faid John Jeffrefon the now plaintiff have his execu¬ 
tion againft the faid Richard Daivfon and Alexander Orpwood 
for the faid 4000I. to be> levied of a moiety of the faid lands 
and tenements* whereof they the faid Richard Dawfon and 
Alexander Orpwood are returned tenants as aforefaid, accord¬ 
ing to the force, form, and effeft of the faid recognizance, 
fee. but let execution thereon be ftaid until the plea between 
the ifaid John Jeffrefon the now plaintiff, and the faid John 
Morton , Humphry Wiggan, Thomas Richardfon, and Richard 


‘Jaekfon, be determined, &c. And as to the faid plea of the 
.(aid Rithard Jaekfon above pleaded, he the faid John Jeffrefon 
further impar- ^ n0 ^ pi a i a tiff further prays leave to imparl thereto until 

s?Ej! er * , 1 * the 
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the faid three weeks-from the day of St.^Mi&ael wherefoertt 

&c. and he has it, &c. and the fame day is given to the laid J^oSm* 

Richard JackJon there, &c. At which day before our lord ^ , 

the king at Wejlminjler, come as well the faid John JeJfreJon, 

the now plaintiff, as the faid John Morton, Humphry Wiggan, 

Thomas Richardjgn, and Richard JackJon, ia their proper per- jT jg j 

ions ; and as to the trial of the faid iffue above in form afore- 

faid joined between the faid John JeffreJon the now plaintiff, 

and the faid John Morton, Humphry Wiggan, and Thomas 

Rtchardjon, the iheriff has not fent the writ thereof i therefore, 

as before th§ iheriff is commanded that he diftrain the jurors 

aforefaid by ail their lands, &c. fo that he have their bodies Anothcr diftrin. 

• gas* 

before our lord the king on the o&ave of St. Martin where- 

foever, &c. unlefs our lord the'king’s faithful and beloved . 

• . . . ° • Ntfipriuu 

Sir John Kelynge , knt. chief juflice of our lord the king, 
affigned to hold pleas in the court of our faid lord the king, 
before the king himfelf, (hall firft come on Friday on the 
morrow of St. Martin next to come, at Wejlminjler, in the 
county of Middlejex, in the great hall of pleas there, for de¬ 
fault of jurors, &c. the fame day is given«to the faid parties, 

‘See. ,And as to the faid plea of the faid Richard JackJon, 

above pleaded, he the faid John Jeffr*efon the now plaintiff, 

prays further leave to impart thereto before our lord the king FurtIier Jmpar- 

until the faid o£lave of St. Martin wherefopver, &c. and he lince t0 d» pi*f 

has it, &c.; the fame day is given to the faid Richard JackJon, 

there, &c. At which day before our lord*the king at Wejl- 

m'tnjier , come the faid John JeJJreJon the now plaintiff, and the 

faid John Morton, Humphry Wiggan, and Thomas Rtchardjon , 

in their proper perfons; and the faid chief juft ice before whom, 

&c. fent here his record before him had in thefe words, to 
wit: Afterwards on the day and at the place within contained 
before Sir John Kelynge, knt. chief juftice of our lord the king, 
affigned to hold pleas in the court of bur faid lord the king, 
before the king himfelf, John Squire, gent.* being affociated to 
him according to the form of the ftatute, &c, come as well 
the within named John JeffreJon the now plaintiff, as the 
within written John Morton,'Humphry Wiggan, and T&omas. 

Rtchardjon’, in their proper perfons ; and the jurors of the jury 
yv hereof mention is within made being called, fon»e of theip, 

to 
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to wit, E. H<| G. P.| A. C, j B. D.| R< D>j T. S., T. C., 
T. P., and T S., come and are fworn upon that jury j and 
becaufe the reft of the jurors of the fame jury do not appear, 
therefore others of the by-ftanders by the {heriff of Middltfex 
chofen for this pprpofe, at the requeft of the faid 'John Jeffre- 
fon t and by the command of the faid chief ju^ice, are appoint* 
ed anew, whofe names are annexed to the panel within written, 
according to the form of the ftatute in fuch cafe made and 
provided, which faid jurors fo appointed anew, to wit, 
D. B., T. J., and J. B., being called likewife co.ne, who be¬ 
ing ele&ed, tried, and fworn to fpeak the truth 6f the within 
contained, together with the faid other jurors, before im¬ 
panelled and fworn, fay upon their oath that the faid Robert 
Tar way, after the recognizance within fpecified, to wit, on 
the 16th day of Auguji> in the 12th year of the reign of our 
faid lord the now king Within fpecified, was feifed of the faid 
dwelling houfes with the appurtenances, whereof they the 
faid John Morton , Humphry IViggan , and Thomas Richardfon 
are within returned tenants, in his demefne as of fee, in man¬ 
ner and form as the faid John Jeffrtfon the now plaintiff, has 
within in pleadingalleged. Therefore it is confidered that the 
faid John Jeffrtfon the now plaintiff, have his execution againft 
the faid John Morton , Humphry Wiggan , and 2 homas Richard - 
Jon for the faid 4000I. to be levied of the faid dwelling houfes 
with the appurtenances, whereof they the faid John Morton^ 
Humphry Wiggan t and Thomas Richardfon^ are above returned 
tenants as aforefaid, according to the force, form, and effe£fc 
of the faid recognizance, &c. And thereupon he the faid 
John Jeffrtfon the now plaintiff, freely here in court acknow- 
leges that he will not any further profecute againft the faid 
Richard Jaciftn t therefore let the faid Richard be thereof quit, 
and go thereof without day, &c. 

A vacatur by rule of court was made on Monday next after 
five weeks of Eeffer, in the 22d year of king Charles the 2d. 

-The old roll was not extra&ed, but only a vacatur as ap¬ 
pears by the roll, which is entered at the foot of the record, 
and then the entry is as follows. At which day before our 
lord the kipg at Wefiminfler come the parties aforefaid in 
their propbr perfonvj, ar.d as to the trial of the faid iflue above 

in 
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in form aforefaid joined between the faid John Jeffrefon the 
now plaintiff, and the faid John Morton, Humphry Wiggan, 
and TJjomas Ruharilfon, the (heriff has not fent thereof the 
writ i therefore as before the (heriff is commanded that he 
diitrain the jurors of. the faid jury by ail theif lands, &c. and 
that of the iflues, &q. fo that he may have their bodies before 
our faid lord the ting in three weeks from the day of St. 
Michael wherefoever, &c. to recognize upon their oath more 
fully the truth of and upon the premifes; the fame^day is 
given to the faid parties, &c. And as to the matter in law, 
whereof as will the faid John Jeffrefon the now plaintiff, as 
the faid Richard Dawfon and Alexander Orpwood, have put 
thcmftlves therein upon the judgment of the court, becaufe 
the court of our lord the king here is not yet advifed what 
judgment to give of and upon the premifes put upon the 
judgment of the court, a further day thereof is given as well 
to the faid John Jeffrefon the now plaintiff, as to the faid 
Richard Daivfon and Altxandcr Orpwood, until three weeks 
from the faid day of St. Michael wherefoever, &c. to hear 
their judgment of and upon the premifes,/or that the court 
of .our lord the king here is thereof not yet^&c. And as to 
the faid plea of the faid Richard Jackfon Ibove pleaded he the 
faid John Jeffrefon the now plaintiff further prays leave to 
imparl thereto until the faid thre'e weeks from the faid day of 
St. Michael wherefoever, &c. and he has it, &c. the fame day 
is given to the faid Richard Jackfon, &c. At which day be¬ 
fore our lord the king at Wejlminpr come the parties aforefaid 
in their proper perfons; and as to the trial of the faid lfliie 
above in form aforefaid joined between the faid John Jeffrefon 
the now plaintiff, and the faid John Morton , Humphry Wig» 
gan, and Thomas Richardfon, the (heriff has not fent the writ 
thereof; therefore as before the (heriff is commanded that 
he diitrain the jurors aforefaid by all their lands, &c. fo that 
he may have their bodies before our lord the king on the 
o£tave of St. Martin wherefoever, &c. unlefs our lord the 
king’s beloved and faithful Sir John Kelynge knt. chief juftice 
of our lord the king, affigned to hold pleas in the court of our 
faid lord the king before the king hirafclf, (hall firft come 
on Friday on the morrow of St. Martin next coming, at 
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Wtfiminfter , in the county of Middleftx , in the great hail of 
pleas there, for default of jurors, &c. the fame day is given 
a£ well to the faid 'John Jeffrefon the now plaintiff, as to the 
faid John Morton, Humphry IViggan , and 'Thomas Richardfon , 
&c. And as to the matter in law whereof as well the faid 
John Jeffrefon the now plaintiff, as the faid Richard . Dawfon 
and Alexander Orpwood have put themfelvts therein on the 
judgment of the court, becaufe the court of our lord the king 
here is not yet advifed what judgment to give of and upon 
the premifes put on the judgment of the court, a further day 
thereof is given as well to the f*id John Jeffrefon the now 
plaintiff, as to the faid Richard Dawfon and Alexander Orp¬ 
wood until the faid o£lave of St. Martin wherefoever, &c. to 
hear their judgment of and upon the premifes, for that the 
court of our lord the king here L thereof not yet, &c. And 
as to the faid plea of tj>e faid Richa'd Jaclfon above pleaded, 
he the faid John Jeffrefon the now plaintiff further prays 
leave to imparl thereunto before our lord the king until the 
faid o&ave of St. Martin wherefoever, &c. and he has it, &c. 
the Tame day is given to the faid Riehard Jacifon there. See. 
At which day before ouc lord the king at Weflminfter come 
the parties aforefaid in their proper perfons, and the faid 
chief jullice before whom, &c. fent here his record before 
him had in thefe words, to wit: Afterwards on the day and at 
the place vithin contained, before Sir John Kelynge knt. 
chief jullice of our lord the king, aliigned to hold pleas in the 
court of our faid lord the king before the king himfelf, John 
Squire gent, being affociated to him according to the form of 
the ftatute, &c. come as well the within named John Jeffre¬ 
fon the now plaintiff, as the within written John Morton; 
Humphry IViggan , and Thomas Richardfon in their proper 
perfons, and the jurors of the jury whereof mention is within 
made being called fome of them, to wit, E. H., G. P., A. C., 
B. D., R. D., T. S., T. C., T. P., and T. S., come and are 
fworn upon that jury j and becaufe the red of the jurors of 
the faid jury did not appear, therefore others of the by {lan¬ 
ders by the Iheriff of Middlefex chofen for this purpofe, at the 
requed of him the faid John Jeffrefon , and by the command 
of the flid chief judice, are appointed anew, whofe names 

are 
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are annexed to the panel within written, according to the form Jtrthtson 
of the ftatute in fuch cafe made and provided, which fa id v ‘Moktoh 

jurors To appointed anew, that is to fay, D. B«, T. J* i — J j 

and T. B., being called likewife come, who being chofen, tried 

and fworn to fpeak the truth of the within contained, together 

with the faid jurors before impanelled and fworn, fay upon 

their oath that the faid Robert Tarway, after the recognizance Vcrdia for 

within fpecified, to wit, on the i< 5 th day of Augujl in the plamtlff ' 

12th year of the reign of our faid lord the now king yvithin 
fpecined, was»feifed of the faid dwelling houfes with the ap¬ 
purtenances, thereof they the faid John Morton , Humphry 
Wiggnn, and Thomas Richardfon are within returned tenants, C * 9 3 , 
in liis demefne as of fee, in manner and form as the faid 
John Jeffrefon the now plaintiff has within in pleading alleged. 

Therefore it is confidered that the faid John Jeffrefon the Judgment for 
now plaintiff have his execution againfl? the faid John Morton , 

Humphry Wiggan , and Thomas Richardfon for the faid 4000I. 
to be levied of the faid dwelling houfes with the appurtenan¬ 
ces, whereof they the faid John Morton , Humphry Wiggan, 
and Thomas Richardfon are fo as aforefaid returned tenants, 
according to the force, form and effeft of ■the faid recogni¬ 
zance \ but let execution thereof ceafe until the plea between 
the faid John Jrffrefon the now plaintiff, and the faid Richard Ccfit enecvtU. 
Dawfon and Alexander Orpwood and Richard Jackfon be de¬ 
termined, &c. And thereupon the faid John Jeffrefon the 
now plaintiff freely here in court confeffes that he will not Nolle 
any further profecute againft the faid Richard Jackfon , there- asainft R " 
fore let the faid Richard Jackfon be thereof quit and go 
thereof without day, 8cc. And^as to the matter in law, 
whereof as well the faid John Jeffrefon the now plaintiff, as 
the faid Richard Dawfon and Alexander Orpwoodhave put 
themfelves therein on the judgment of the court, becaufe the 
court of our lord the king here is not yet advifed what judg¬ 
ment to give of and upon the premifes put upon the judgment Further eomi. 
of the court, a further day thereof is given as well to the faid jj uance lCoth * 
John Jeffrefon the now plaintiff, as» to the faid Richard Daw¬ 
fon and Alexander Orpwood, until the o&ave of St. Hilary 
wherefoever, &c. to hear their judgment of and upon the 
premifes, for that the court of our lord <hc king here 1? 

thereof 
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Jeffrssom thereof not yet, &e. At which day before oar lord the king 

^ud^others! 8t ^ e f mu lfl er comc ** well the faid John Jeffrefon the now 
■ _ « plaintiff, as the faid Richard Daw/on and Alexander Orpwood 

In their proper perfons ; and as to the matter in law whereof 
as well the faid* John Jeffrefon the now-plaintiff, as the faid 
Richard Dawfon and Alexander Orpwood , fyve put thenjfrlves 
therein on the judgment of the coutt, becaufe the court of 
our lord the king here is not yet advifed what judgment to 
give of and upon the premifes put on the judgment of the 
court, a further day is thereof given as well id the faid John 
Further conti- Jeffrefon the now plaintiff, as to the faid Richald Dawfon and 
demurred th * Alexander Orpwood, until five weeks from the day of Eafter 
wherefoever, &c. to hear their judgment of and upon the 
premifes, for that the court o/ our lord the king here is 
thereof not yet, &c. At which day before our lord the king 
a Weflminjler come a ! well the faid John Jfjffrffon the now 
plaintiff, as the faid Richard Dawfon and Alexander Orpwood 
in their proper perfons, and thereupon all and fingul ir the 
pTemifes being feen, and by the court of our lord the king 
here more fully*underliood, and mature deliberation being 
thereupon had, for that it appears to the court of our lord 
the king here, that the faid plea of the faid Richard Dawfon 
and Alexander Orpwood above pleaded in bar of the execution 
of him the faid John Jeffrefon the now plaintiff, is not fuf~ 
ficient in law, # and that the replication of him the faid John 
Jffrefon the now plaintiff to the faid plea above pleaded, is 
alfo not fufficient in law to maintain him the faid John Jef¬ 
frefon to have his faid execution, and fo the demurrer in law 
[ 40 3 thereof following is not aptly joined, therefore it is faid to 
the faid John Jeffrefon t'he now plaintiff, and to the faid 
Parttaordered - Richard Dawfon and Alexander Orpwood , that they do replead, 
&c. that is to fay, that the faid Richard Dawfon and Alexan¬ 
der Orpwood do anfwer anew to the faid writ, and that the 
faid parties do further pioceed therein, and that they do de- 
feend to an iffue of the country thereon, or plead to the judg¬ 
ment of the court therein. And thereupon the faid Richard 
dawfon and Alexander Orpwood fay, that John Jffrefon 
** executor of the laft will and teftament of the faid John Jef¬ 

frefon dcceafed* in the faid writ named, ought not to have 

execution 
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execution of the faid dwelling houfes with the appurtenances, Jeffresok 
in the return of the writ of feire facias mentioned for the 
debt ^forefaid, by virtue of the faid recognizance, unlefs of > _ - - j 

the reverfion thereof, after the end of a certain term of 86 £*«#/«»•* 
years, being parcel of a term of 99 years, of the faid dwelling 
houfes, demifed before the day of the faid recognizance, and 
yet unexpired, anti at the rent 0 i a grain of pepper to be paid 
yearly during the faid term; becaufe they fay that, long before Becaufe before 
the- day of the faid recognizance acknowledged by the faid reco s mzance - 
Robert Yarivay in the writ of feire facias named, on£T. S. T. s. feifed ia 
ivas feifed of jhe faid dwelling houfes with the appurtenances ’ 
in his demefne as of fee, and being fo thereof feifed after¬ 
wards, to wit, on the 20th day of June in the year of our 
lord 1656, enfeoffed the faid Robert Yarivay in the faid writ enfeoffed rhe 
above-named, and one Thomas Yarivay, of the faid dwelling ^ 

houfes with the appurtenances, to h^ve and to hold to the 
faid Robert Yariuay and *7 homas Yarivay their heirs and afligns, 
to the ufe of them the faid Robert and Thomas their heirs and 
afligns for ever; by virtue of which faid feoffment, they the 
faid Robert and Thomas were feifed of the faid dwelling houfes 
with the appurtenances in their demefne as of fee, and being 
lo’thereof feifed, they the faid Robert and Comets afterwards, 
and before the day of the faid recognizance acknowledged by 
the faid Robert Yarivay, to wit, pn the 4th day of January in 
the year of our lord i6'6, at the parifli of St. Clement Danes R. v. and T. Y. 
in the faid county of Middkftx , by their certain indenture, 
the date whereof is the fame day and year, did bargain, fell mjicd the prs. 
and demife the faid dwelling houfes with the appurtenances w.'wffar'W 
to one lVilliain Wymtndefoll efq. his executors, adminiftrators y cars ’ 
and afligns, to have and to hold from the day next before the 
date of the faid indenture, for the faid term of 99 years from 
thence next following, and fully to be complete and ended; 
yielding therefore yearly to the faid Robert Yarivay and 
Thomas Yarivay their heirs, executors, ad.miniftrators and 
afligns one grain of pepper, if the fame (hpuld be lawfully 
demanded; by virtue of which faid bargain and fale, he the 
faid W. W. was poffeffed of the faid dwelling houfes with 
the appurtenances for the term aforefaid, and being fo thereof 
Vol. II. F >poffeffcd 
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pofleffed afterwards, to wit, on the 4th day of April in the 
16th year of the reign of our lord Charles the 2d now king 
of England , &c. at the parifh of St. Clement Danes in tl\p faid 
county of Middle/ex , made his laft will and teftament »t» 
writing, and thereby appointed Dawes Wymondejoll efq. 
executor, # and afterwards, to wit, on the 4th day of April in 
the 16th year aforefaid, he the faid W. W# at the parifh of 
St. Clement Danes aforefaid, in the county aforefaid died ; 
after whofe death the faid Dawes took upon hirafelf the bur¬ 
den of*the execution of the faid will} by virtue of which 
will, and of the faid indenture of bargain an£ fale to the 
faid W. W. in his life time in form aforefaid made, the faid 

D. as executor of the faid W. W. was poffcffed of the faid 

dwelling houfes with the appurtenances for the refidue of the 

faid term of 99 years; and being t fo thereof pofleffed, he the 

faid D. afterwards, to wit, on the 8th day of December in the 

18th year of the reign of our lord Charles the 2d now king of 

England , See. at the parifh of St. Clement Danes aforefaid, in 

the county aforefaid, by his indenture, the date whereof is the 

fame day and year, aliened and affigned to one Elizabeth Orp - 

•wood, fpinfter, and her affigns, the faid dwelling houfes with 

the appurtenances, to have and to hold to the faid Elizabeth 

Orpwooi and her afiigns from the time of the execution of 

the faid laft mentioned indenture, for the refidue of the faid 

• 

term of 99 years then to come and unexpired fo as aforefaid 
by the faid indenture bargained and fold to the faid W. W.; 
by virtue of which faid laft mentioned indenture, the faid 

E. O. was poffefled for the refidue of the faid term of 99 
years, which was 88 years and 37 days from the time of the 
execution of the faid indenture in form aforefaid made to the 
faid Elizabeth. And being fo thereof pofleffed the faid E. 
afterwards, to wit, on the 21ft day of January in the 19th 
year of the reign of our lord Charles the 2d now king of 
England , &c. at the parifh of St. Clement Danes in the county 
aforefaid by her. certain indenture, the date whereof is the 
fame day and year aforefaid, demifed and granted the faid 
dwelling houfes with the appurtenances to the faid Richard 
Dawfon and Alexander Orpwood and their affigns, to have 

and 
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and to hold the faid dwelling houfes to them the faid Richard 
Dawfon and Alexander Orpwood from the day next before the 
date.of the faid laft mentioned indenture, for the faid term of 
86 years from thence next following, and fully to be com¬ 
plete and ended *, by virtue of which faid indenture laft men¬ 
tioned, they the faid Richard Dawfon and Alexander Orpwood 
entered into theCaid dwelling houfes with the appurtenances, 
and were and yet are poftefted for the faid term of 86 years. 
And this they are ready to verify ; wherefore they pray 
judgment if the faid John Jeffrefon ought to have his* execu¬ 
tion of the ffid dwelling houfes, unlefs of the reverfion thereof 
after the end of a certain term of 86 years, being parcel of 
the faid term of 99 years of the faid dwelling houfes granted 
before the day of the faid recognizance, and then unexpired, 
and of the rent of one grafti of pepper payable yearly during 
the faid term, &c. (b) 

And the faid John Jeffrefon executor fays, that he by any 
thing by the faid Richard Dawfon and Alexander Orpwood 
above in pleading alleged, ought not to be barred or delayed 
from having his execution of the faid dwelling houfes with 
the appurtenances in the return of the faid.writ of feire facias 
mentioned, for the faid debt, againft them the faid Richard 
Dawfon and Alexander Orpwood by virtue of the faid recog¬ 
nizance, becaufe he fays, that* after the making of the faid 
indenture of bargain and fale of the faid dwelling houfes with 
the appurtenances to the faid W. W. in the life time of the 
faid Robert 7 arway, and alfo in the life time of the faid W. W. 
and before the fuing out of the faid firft writ of feire facias, 
to wit, on the 3d day of dpril iu the faid 16th year of the 
reign of orir lord Charles the 2d,*now king of England, & c. 
he the faid W. W. at the faid parifh of St. Clement Danes , in 
the faid county of Middlefete , furrendered the faid dwelling 
houfes with the appurtenances to the faid R. Y. and T. Y. 
and their heirs; without this that the faid Dawes Wymondefoll, 
after the death of the faid W. W., aliened or afiigned to the 
faid E. O. the faid dwelling hoefes with the appurtenances, 
to have to her the faid E. O. and her afligns for the reGdue 
of the faid term of 99 years, in manner and form as the faid 
Richard Dawfon and Alexander Orpwood have above thereof 
in pleading alleged. And this is ready to verify; where** 
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JefFrefcn verfus Morton and ethers. 

fore he prays judgment and his execution of the faid dwelling 
huufes with the appurtenances in the return of the faid writ 
of fare facias mentioned, for the debt aforefaid, by virtue of 
the feid recognizance to be adjudged to him, &c. 

And the faid Richard Dawfon and Alexander Orpwood as 
before fay** that the faid D. W, after the death of the faid 
\V. W. uid alien and aflign the faid dwelling houfes with 
the appurtenances to the faid E. O. and her adigns for the 
faid rifidue of the faid term of 99 years, in manner and form 
as the faid Richard and Alexander have above injpleading al¬ 
leged ; and of this they put themfelves upon tke country ; 
and the faid ‘John 'JeJfrefon the now plaintiff likewife, &c. 
Therefore the fherifF is commanded that he caufe to come 
here before our lord the king on the morrow of all fouls 
wherefoever, &c. it, &c. of the neighbourhood of the parifli 
of St . Clement Danes , by whom, Sic. and who neither, &c. 
becaufe as well, &c,; the fame day is given to the parties 
aforefaid, &c. 


JefFrefon executor of JefFrefon againft Morton, 
Dawfon and others. 


£C 1 RE facias our of the petty bag in chancery by Jeff ref on 
executor of JeJfrefon againft Tarway , to have execution 
upon a recognizance, dated # the i6th of Augufi in the I2th 
year of the prefent king, acknowledged by him to the tefta- 
tor in chancery for 4000I. The fherifF returned that Tarway 
was dead ; whereupon another fcire facias iffued againft the 
tenants of the lands of Tarway , to which the (heriff returned 
a f ire feci to ifortou JViggan, and Richardfon, tenants of 
two dwelling houfes with the appurtenances in Grafs Inn 
Lane , and alfo to Dawfon and Orpwood tenants of twelve 
dwelling houles in Shire Lane in Middlefex t which were 
Tarway's at the time of the recognizance, See. And further, 
*« that there was «ot any heir, nor were there any other te¬ 
nant or tenant* of any othar lands or tenements which were 
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of the faid Tarway to whom he could make known, &c.” 
The defendants on the day of the return of the fare facias , 
appeared in chancery, and pleaded “ that one Richard Jack- 
fon , long before the day of fuing out the faid writ, and always 
after, was and yet-is tenant of a dwelling boufe with the ap¬ 
purtenances in the parifli of St. Alary of Aldermafibury, com¬ 
monly called by the name of the Axe Inn, of which faid 
dwelling houfe the faid Robert Tarway , namely, the conufr.r 
was feifed in his demefne as of fee, on the faid ifyh day of 
Augujl in the 12th year of the reign of the now king, and 
that no wrifof feire facias iflued out of the court here, dirccied 
to the (heriffs of London againfl the tenants of the lands of 
him the faid Robert ,” and prayed judgment if they ought to 


Chancellor to 
tiie court of 
K 11. for the 
p’irpoftof trying 
the iUue; the 
whole record 
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th.- court of 
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chancery. Sec J 
Huh'. 

J’.lackit one’s 
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\V. J olies. Hi. 



the faid John Jeffrtfon the now plaintiff, f-.-r having the more 
fpeedy juftice in this behalf, prays the writ of our lord the 
king to be dire&ed to the (heriffs ot London to make known 
to the faid Richard Jackfon , that he be before our faid Ihrd 
the king in his faid chancery to (hew,” why the plaintiff 
fliould not hare execution againlt'him forghe faid debt, to be 
levied out of the faid dwelling houfe together with the other 
tenements. And thereupon a writ ot feire facias iffued *ga:nft 
Jacifon , returnable at a certaih return, and the fame day was 
given as well to the plaintiff as to the defendants, who had 
appeared and pleaded the above mentioned plea; at which 
day the plaintiff appeared, and the (heriff returned the writ 
ferved, and Jacifon and the other defendants alfo appeared, 
“ whereupon it is faid by the court here to the faid Richard 
Jacifon , that he do anfwer to the faid writ fued out again ft 
him, and it is likewife faid by the court to all the other defen¬ 
dants, that they do further anfwer to the faid writ fued out 
againft them under peril,” &c. And thereupon the defen¬ 
dants Dawfoti and Orpwood pleaded in baf of execution, that 
before the entering into the recognizance, "one Thomas Smith 
was feifed in fee of the dwelling houfes whereof they were 
returned tenants $ and being fo feifed, enfeoffed Torp/ay'thc 
conufor, and one Thomas Tarway in fee, whereby they were 
jointly feifed in fee i and being fo feifed, the conufor died, 
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and therefore, as they intended, though it was not fo pleaded, 
the tenements furvived to Thomas Tar way, and traversed, 
i “ without this that the faid Tarway the conufor was foie 
feifed of the faid dwelling houfes at the time of the recogni¬ 
zance,” but a did not fay, “ or at any time after,” “ and this, 
&c. wherefore, ,&c.” The defendants, Morton t JViggan, and 
J Zichardfon, for the tenements whereof they were returned 
tenants, pleaded in bar that one Warne was f ifed in fee in 
truft for Tar way the conufor, and, by a conveyance in which 
the conufor joined, conveyed to them, and traver^d, “ with¬ 
out this that the conufor was feifed at the time of the recog¬ 
nizance or at any time after,” and thereupon iffue was joined. 
The defendant Jacifon pleaded nontenure, to which the 
plaintiff imparled ; and to the plea of Daivfon and Orpwood he 
replied, and confefled tfyat the conufor Tarway and Thomas 
Tarway were enfeoffed jointly, but he faid that being fo feifed 
they, by bargain and fale indented and enrolled, in < onfidera- 
tion of money, bargained and fold the tenements to the de¬ 
fendants in fee, whereby they were feifed accordingly, “ by 
means whereof a moiety of the faid dwelling houfes with the 
appurtenances became* and yet is charged and chargeable to 
the execution of him the faid plaintiff, for the faid debt by 
virtue of the faid recognizance,” and further traverfed, «* with¬ 
out this that the conufor died feifed of the faid dwelling 
houfes, in manner and form as, &c. and this, &c.; where¬ 
fore he prays judgment and execution again ft them for the 
debt aforefaid, to be levied of a moiety of the faid dwelling 
houfes with the appurtenances to be adjudged to him,” &c. 
To which replication the defendants demurred, and the plain¬ 
tiff joined in demurrer j and the entire record of th'e demurrer 
and of the iffue together was tranfmitted to the king’s bench, 
and a day given to all the parties here, as well to JachJon 
upon the imparlance to his plea of nontenure, as to all the 
other defendants ;• and in Trinity term laft paft the defen¬ 
dants making no defence, the plaintiff had judgment on the 
demurrer, with a cejfet executio until the plea fhould be deter¬ 
mined on the iffue, and on the plea of nontenure; and in 
JMcbaelntas'tctm following, the iffue was tried and found for 
(he plaintiff, and judgment entered thereon, and a nolle 
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profequi on the plea of nontenure. And on the lad day of 
Michatlmas term it was moved that thefe proceedings were 
irregular; becaufe though an iffue joined in chancery mud be 
tranfmitted here, yet a demurrer is determinable in chancery, 
and ought not to bfe removed here; that it*was done by the 
plaintiff’s clerk without the knowledge of the lord keeper or 
of the court of chancery, and that it was a furprize upon the 
defendants, wherefore it was prayed that all the proceedings 
in this court Ihould be vacated ; and the firft day of this term 
was given tt^the plaintiff to Ihew caufe why the proceedings 
fhould not be vacated as was prayed by the defendants. And 
now in this term it was argued by Finch folicitor general, and 
Saunders for the plaintiff, and Jones for the defendants Daiu - 
fon and Orpwood t who aloue controverted this matter; and it 
was agreed that the proceedings were regular enough in point 
of practice. But the great queftion was, whether by law a 
demurrer can be adjourned out of chancery into this court, 
becaufe all demurrers joined in chancery ought to be adjudged 
by the lord keepet or chancellor for the time being, as it was 
pretended; and in fupport of it 4 lujl. 8c. was cited, where it 
is faid, that if there be a demurrer in law in chancery it lhall 
be argued and adjudged in the fame court, and fo is the con- 
llant pra&ice to this day ; to which it was anfwered for the 
plaintiff that it is true where there is a demurrer only, it has 
been always the pra&ice to determine it in the court of chan¬ 
cery without tranfmitting it into this court, but in the prefent 
cafe there is a demurrer and an iffue alfo; and the iffue 
mult neceffarily be tranfmitted into this court becaufe the 
chancery cannot try it by a jury.. If then the iffue be tranf¬ 
mitted into this conrt, and the demurrer be kept in chancery, 
there will be two judgments in two feveral courts upon one 
and the fame record; and yet the plaintiff can have but one 
execution, namely, one riegit upon both judgments ; and in 
that cafe out of which court (hall he have it ? out of chan- 
eery or out of the king’s bench ? for the tw o courts cannot 
join in making an execution ; fo that the plaintiff between 
both courts will fail of his right, which would be incon¬ 
venient. And though it has been the pra&ice £0 adjudge 
demurrcTt in low joined in chancery before the lord chancellor, 
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or keeper of the great feal in that court, yet the couTt of 
chancery may, if it will, adjourn any caufe either after or be* 
fore demurrtr ; as in Sarnefieid '8 cafe cited in 8 Rep. 23- a. 
the Prince's cafe , where a feirj fa,cias y upon the fupplication 
of the prince, was fued out of chancery, returnable in the 
fame court, to repeal certain letters patent^granted by king 
Richard the 2d, and confirmed by king Henry the 4th, and 
the defendant appeared in chancery, and afterwards the par¬ 
ties were adjourned into the king’s bench, and they pleaded, 
and judgment was given there without fending the record 
back, lhough there was not any iffue joined, Bur judgment 
was given by default againfl the defendant after an aid 
prayer granted, and a procedendo awarded ; which proves that 
the chancellor may deliver a record and adjourn the parties 
into the king’s bench out of chancery, whenever he pleafes, 
either before or after a demurrer or iffue joined. And it was 
farther faid, that though it may be objected that the prefent 
cafe is not fo entire but that the plaintiff may have two exe¬ 
cutions, namely, one out of chancery on the demurrer, and 
the other out of tjiis court on the iffue, without any incon¬ 
venience, yet the yule of tlris cafe muft govern all other cafes 
of a fimilar nature ; and if it fliall be underflood that no de¬ 
murrer can be adjourned here, fome cafes will be without 
any remedy. As if a clerk or other officer of chancery bring 
an action of trefpafs, or affault and battery, againft two per- 
fons, by an attachment of privilege in chaucery according to 
the ufual practice there, and one defendant plead to ifTue and 
the other demurs, now the plaintiff is to recover joint da¬ 
mages againft both; but if the demurrer cannot be tranf- 
mitted into this court as Well as the iffue, how fliall the 
plaintiff be able to recover againft both of them ? So if one 
of the clerks in chancery impleads another there by writ of 
privilege for an affault, battery and wounding, and iffue is 
joined on the wounding, and there is a demurrer to the 
affault and battery, now the jury who try the iffue ought to 
inquire of the damages on the demurrer ; but it cannot be 
done urilefs the demurrer be adjourned into this court as well 
as the iffue. And if it be faid that the chancery may firft 
adjudge the demurrer, and afterwards tranfmit the iffue into 
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this court, yet that will not fervej for the record of the de- Jeffxesoh 
rnurrer muff of neceffity come into this court either after or 
before judgment, becaufe, unlefs the record of the demurrer 
be tranfmitted into this court, the plaintiff cannot have the 
damages on the demurrer inquired by the jury who try the 
iffue: wherefore jj was concluded that in this cafe the re¬ 
cord of the demurrer, and iffue were legally tranfmitted into 
this.court. 

On the other hand it was obje&ed by Jones for the defen¬ 
dants, that when an iffue is joined as to part, and a demurrer 
to another pa?lt in chancery, and the iffue is tranfmitted here 
to be tried, after the trial of the iffue the record ought to be 
fent back into chancery for the chancellor or keeper to give 
judgment there upon it; and no inconvenience will follow, 
for the court of chancery *has then the whole record upon 
which it may give judgment, and the party will have his en¬ 
tire judgment and execution there. And Lord Coke is of this 
opinion in the fourth part of his Inftitutes 80. where he fays 
exprefsly, that after trial the record muff be remanded, and 
judgment given there. # 

.But to this it was anfwered by th’e other fide, that the con- 
ftant praftice is to the contrary, and though Lord Coke is of 
that opinion, yet the books which he cites in the margin do 
not warrant any fuch matter. * For there is not any fuch 
book as to Edw. 3. 61. the 10 Edw. 3- having only 59 
folios: and in the 24 Edw. 3. 65. there is nothing to the pur- 
pofe to be found; and the 24 Edw. 3. 73. b. the biihop of 
Lichfield and Coventry's cafe, makes againft the opinion of Lord 
Coke ; for that was a feire facias on a recognizance in chan¬ 
cery, and the defendant appeared knd pleaded a releafe upon 
which they were at iffue, and the record was tranfmitted into 
the court of K. B. to try the iffue; the plaintiff was non- 
fuited, and afterwards brought a new feire facias in the king’s 
bench upon the record there; and it was obje&ed that he 
ought to refort to chancery to fue his feire facias there, but 
the obje&ion was over ruled, and it was adjudged that the 
plaintiff might bring his feire facias in the K. B. on the re¬ 
cord of nonfujt in that court. Which cafe {hews that after 
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the nonfuit the record was not fent back into chancery, but 
was retained in the king’s bench, and judgment givep there 
upon the nonfuit; which is dire£Uy againlt the opinion of 
Lord Coke. And it appears in his reports, that if an iffue be 
tranfmitted into the king’s bench, that'court retains it, and 
will give judgment upon it: as in Digg's cafe, in 1 Rep. 157. 
and Steward's cafe, cited in 9 Rep. 99. Sir George Reynell 's 
cafe; in both of which eafes, an iffue being joined in chancery, 
the record was tranfmitted into the K. B. where feveral fpe- 
cial verdi&s were found, and the court of K. ££, retained the 
records, and did not fend them back into chancery, but gave 
judgment upon the fpecial verdicts ; and fo is the continual 
practice at this day. And it is a well known rule, that when 
a record comes into the king’s beqeh, it is never removed out 
of that court (1); wherefore it was concluded that the record 
(hall not in any cafe be*fent back to the chancery. And the 
whole court delivered their opinions feriathn , that the record 
of the demurrer and iffue together, and alfo of the imparlance 
to the plea of Jackfon, was well and legally tranfmitted into 
the king’s bench,* and that the chancery may adjourn any 
caufe there depending at common law, and tranfmit the record 
of it into this court to be determined, either before or after 
iffue or demurrer joined; and that the whole record mud 
come here entire, which was proved by Sarmfteli 's cafe be¬ 
fore cited whejefore»they held all the proceedings regular 
in this cafe, and that they were well done —§>uod not a —See 
alfo 7 H. 4. 31. a. pi. 12. 

And the lord keeper of the great feal was alfo of this 
opinion; for it was moved before him by the defendants by 
petition, and he was attended by counfel on both fides before 
the matter was moved in the king’s bench, and on hearing 
the matter above mentioned, he declared that in his opinion it 


was 
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was proper to tranfmit the entire record as aforefaid—And 
fo the ppifct was fettled. 

But then it was moved for the defendants that they might 
be heard to the matter of law in the replication of the 
plaintiff; for they faid they were taken by furprize before; 
and this being granted, they objected that the replication 
was inefficient in law for the bad traverfe: becaufe when 
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the plaintiff had (hewn that Tarway the conufor, and the 
other joint-tenant, had made a bargain and fale in foe, it 
fufliciently conjtffed and avoided the dying feifed alleged by 
the defendants, and therefore the plaintiff ought not alfo to 
have traverfed the dying feifed ; for though the conufor bad 
died feifed of a joint eflate in fee with his companion, yet by 
the making of the bargain and fale in his life time, a moiety 
of the dwelling houfes was charged and bound to the exe- 
‘cution of the recognizance, notwithftanding they had a re¬ 
conveyance, or diffeifed the bargainee, and Tarway had after¬ 
wards died feifed, and hi.s companion furvived him; and 
therefore the dying feifed in this cafe was not material or 
trayerfable; and of fuch opinion was the whole court (2} 
in Eajier term next following: wherefore both fides agreed 
by confent to alter the defendant’s plea, and the plaintiff was 
to reply what he pleafed, and fo it was done, and the laft 
roll of the cafe was extracted out of part, and a new roll con-? 
taining the new pleading was added, whereby the whole cafe 
does not now appear, but at firft it was as it is mentioned 
before. 


(2) S. P. Dy. 366. a. pi. 36. Ver- 151. Bedells. Lull. S. C. Cro.Jac.22i. 
non’s cafe. 1 Saund. 22, 23. Bennet v. 2 Str. 837. Rex v. /ibp. of Arma$. 
Filkinu Com. Pleader. (G. 3 ) Yelv. 
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Carefwell and another againft Vaughan. 

Eaftcr 21 Car. II. Regis. Roll. 74. 

Writ of error /'’’VUR lord the king has fent, to his juftices of his great 
frwn the great feffions of*liis county of Merioneth , his writ clofe in thefe 

feffions in Wales H ‘ : r r 

to the king’s words, that is to fay ; Charles the 2d, by me grace of God, ot 
tiench. England, Scotland, France, and Ireland, king, defender of the 

faith, &c. to our juftices of our great feffions of our 
counfy of Merioneth, greeting: Becaufe in the record 
and proceedings, and alfo in the giving 1 of judgment, 
in our court of our faid great feflions, in a certain plea 
of land, between William Vaughan, efq. demandant, and 
Eleazer Carefwell and Lodwick Owen, tenants, wherein he the 
faid William Vaughan demandant, by our writ of J9t tod ei 
r 29 ] deforceat , protefting to profecute the faid writ in the form and 
1 nature of our writ of entry fur dijfeifm at the common law, 

according to the form of the ftatute of Ruthland, demanded 
againft the faid Eleazer Carefwell and Lodwick Owen tenants 
one meiTuage, 200 acres of land, 20 acres of meadow, 
300 acres of palture, 20 acres of wood, 100 acres of heath, 
and 40 acres of* moor, with the appurtenances, in Owyddel- 
fynydd, of which the faid Eleazer and Lodwick deforced him, 
as it is faid, manifeft error has intervened, to the great da¬ 
mage of them the faid Eleazer and Lodwick, as by their 
complaint we arc informed; we being willing that the error, 
if any there be, fhould in due manner be corre&ed, and full 
and fpeedy juftice done to the faid parties in this behalf, do 
command you, that if judgment be given thereupon, then 
you fend to us, diftin&ly. and openly under your feal, the 
record and proceedings aforefaid, with all things concerning 
the fame, and this writ, fo that we may have them on the 
o&ave of the purification of the blefled Mary , wherefoever 
we {hall then be in England, that the record and proceedings 
aforefaid being mfpe&ed, we may caufe to be further done 
thereupon, for amending the faid error, what of right, and 
according to the law and cuftom of our realm of England , 
ought to be done. Witnefs ourfelf at Wejiminjler , the 4th 
day of Qecember, in the 20th year of our reign. Norbury. 
The writ is thus returned; the record and proceedings 
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whereof mention is within made, with all things concerning 
the fame, follow in thefe words, to wit •, Merionethjhire, to 
wit. The great feflions of our lord the king in the county of 
Merioneth, holden at Dolgelley, in the faid county, before 
Timothy Littleton, ferjeant at law, juftice of our lord the king 
of the great feflions of our lord the king of the county aforc- 
faid, and John Griffith, efq. one other juft ice of our faid lord 
the king of his great feflions of the county aforefaid, on Mon- 
day, to wit, the 8th day of October, in the 12th year of the 
reign of our Iqjrd Charles the 2d, by the grace of GoS, of 
England, Scotland, France, and Ireland, king, defender of the 
faith, &c. Charles the 2d, by the grace of God, of England, 
Scotland, France, and Ireland, king, defender of the faith, &c. 
to the fherifF of Merioneth, greeting : Command FJeafer Carcf- 
'well and Lodwick Owen, that juftly and without delay they 
.render to William Vaughan, one mefluage, 200 acres of land, 
20 acres of meadow, 300 acres of pafture, 20 acres of wood, 
too acres of heath, arid 40 acres of moor, with the appurte¬ 
nances, in 0 wyddeljynydd, which they the faid Eleazer and 
Lodwick, ur.juftly deforce him, as it is faid, #nd unlefs they 
(hall do fo, and if the faid William fliall mike you fecure of 
profecuting his claim, then fummon by good fummoners the 
laid Eleazer and Lodwick, that they appear before the juftices 
of our great feflions of your counfy at our next great feflion 
of the faid county, wherefoever it fhall be.held in your county, 
to lhew wherefore they have not done it; and have you there 
the fummoners and this writ. Witnefs ourfelves at Caer¬ 
narvon, the 22d day of September, in the year of our reign, 
&c. the 12th; Bulkely White. —Pledges of profecution, John 
Doe and Richard Roe. —Summonefs, Dio Den, Pio Pen. — 
Richard Anwill, efq. fherifF. 

MerionethJljire, to wit. Pleas at the great feflions of our 
lord the king in the county of Merioneth, holden at Dolgelley, 
in the faid county, before Timothy Littleton, ferjeant at law, 
juftice of our lord the king of the great feffio’ns of our lord 
the king in the county aforefaid, and John Griffith, efq. one 
other juftice of our faid lord the king of his great feflions in the* 
county aforefaid, on Monday, to wit, the 8th day of October, 
*a the 12th year of- the reign of our lord Charles the* 2d, by 
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the grace of God, of Enlgand, Scotland, Fiance, and Ireland, 
king, defender of the faith, &c. 

Merienethjbire , to wit. William Vaughan , by the .writ of 
our lord the king of Quod ei deforceat, protefting to profecutc 
the faid writ in the form and nature of the writ of our lord 
the king of entry fur diffeiftn in the qaihus, in nature of the 
writ of afiize of novel eiffeifin at common*, law, according to 
the form of the ftatute of Ruthland , demands againft Eleazer 
Carefwell and Lodwick Owen , one meffuage, 200 acres of land, 
20 aeres of meadow, 300 acres of pafture, 20 acres of wood, 
100 acres of heath, and 40 acres of moor, w^h the appurte¬ 
nances, in Owyddelfynydd, whereof they the faid Eleazer and 
Lodwick unjuftly and without judgment diffeifed the faid 
William within 20 years now laft paft, and which the aforefaid 
Eleazer and Lodwick deforce hire, &c. And whereupon the 
faid William , by Evan Vaughan his attorney, fays, that he the 
laid William was feifeh of the faid tenements, with the appur¬ 
tenances in his demefne as of freehold in time of peace, in 
the time of our lord the now king, by taking the profits 
thereof to the value, &c. and of which, &c. and thereupon 
he brings fuit, 8 cc. 

And the faid Eleazer and Lodwick, by Ellis Hughes their 
attorney, come and defend their right when, &c. and fay that 
the writ is viticus in itfelf, and not fued cut according to the 
courfe of the regifter, for that the faid William, by his faid 
writ, demand^ againft the faid Eleazer and Lodwick one 
mejfuage, which faid word “ meffuage ” is altogether without 
any fenfc or meaning, and according to the form of the regif¬ 
ter it ought to be “ mefuagef and that the word “ he" render 
in the faid writ next after the word “ delay," is incongruous 
and ought to be “ they" render; and that the “ ts'c" in- 
ferted in the faid writ between “ year of our reign” and 
** 12,” is an ufelefs addition to the faid writ, and is not in 
the form of the writ in the regifter in fuch cafe made and 
provided: wherefore inafmuch as the faid writ in form 
aforefaid fued out is vitious, the faid Eleazer and Lodwick 
pray judgment of the faid writ, and that the fame may be 
qualhed, & c. 


And 
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And the faid William, by hi$ attorney, fays, that by any Caxesvell 
thing by the faid Eleazer and Lodwick to quaOi the faid writ v ' 

above ,in pleading alleged, the faid writ of him the faid . f 

William ought not to be qualhed, becaufe he fays that the 
faid plea in manner and form aforefaid pleaded, and the mat- Demurrer, 
ter in the fame contained are not fufficient irf law, to which 
he has no neceflity* nor is he bound by the law of the land to 
anfwer. And this he is ready to verify; wherefore he prays 
judgment, and that his writ may be adjudged good, &C. 

And the faid Eleazer and Lodwick , fince they hjve «bove ^Joinder, 
alleged fufficiqgit matter in law to quafh the faid writ, which 
they are ready to verify, which faid matter the faid William 
Vaughan does not deny, but altogether refufes to admit that 
verification, as before, pray judgment that the faid writ may 
be quafhed. 

And becaufe the juft ices here will advife of and upon the Continuant:-. 

' premifes before they give judgment thereon, a day is given 
to the faid parties here, until Monday in the next great fef- 
lions of our lord the king in the faid county, to hear their 
judgment thereof, for that the juftices here are thereof not 
yet, &c. At which faid Monday in the faic> next great fef- 
iions of our lord the king in the county aforefaid, holden 
at Dolgelley, in the faid county, before Timothy Littleton, fer- 
jeant at law, juftice, &c. and John Griffith, efq. one other 
juftice, &c. on Monday, to wit, the i( 5 th day of September, in 
the 13th year of the reign of our lord the now king, come as 
well the faid William, as the faid Eleazer and Lodwick, by 
their attornies aforefaid : and becaufe the faid juftices here 
will further advife of and upon the premifes before they give 
judgment thereupon, a day is given to the faid parties here, Further contl- 
until Wednefday in the next great feflions of our lord the king nuance, 
in the faid county, to hear their judgment thereon, for that 
the juftices here are thereof not yet, &c. At which faid 
Wtdnefday in the faid next great feflions of our lord the king 
in the county aforefaid, holden at Dolgelley in the county 
aforefaid, before Timothy Littleton, ferjeant at law, juftice. 

See. and the faid John Griffith, efq. one other juftice, &c. or\ 

Wednefday, to wit, the 9th day of October, in the 13th year 
of the reign of our lord Charles the 2d, now king of England, 

&c. come as well the faid William, as the faid Eleazer and 

a • Lodwick, 
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Lodwtck, by t^cir attornies aforefaid: and becaufe the juf¬ 
tices here will further advife of and upon the premifes before 
they give judgment thereupon, a further day is given to the 
parties aforefaid here, until Monday in the next great feffions 
of our lord the king in the county aforefaid, to hear their 
judgment therein, for that the fame juftices here are thereof 
not yet, &c. At which faid Monday in the faid next, great 
feffions of our lord the king in the county aforefaid, holden 
at Bala in the faid county, before 'Timothy Littleton, ferjeant at 
law, jtiftice, &c. on Monday , to wit, the 18th day of Augujl, 
in the 14th year of the reign of our lord the $ow king, &c. 
come as well the faid William , as the faid Eleazer and Lod- 
wick, by their faid attornies, and thereupon the faid plea of 
the faid Eleazer and Lodwick pleaded to quafh the faid writ of 
the faid William being feen, and by the juftices here more 
fully underftood, it appears to the fame juftices that the faid 
plea in manner and form aforefaid pleaded, and the matter 
in the fame contained, are not fufficient in law to quafh the 
writ of him the faid William , therefore it is confidered that 
the faid writ be adjudged good, and that the faid Eleazer and 
Lodwick doanfVer anew, &c. 

And whereupon the faid Eleazer and Lodwick , by their faid 
attorney, come and defend their right when, &c. and there¬ 
upon vouch (1) to warranty John Snell of Minhyneall, in the 

county 


(1) By this is meant when the tenant 
calls into court another who is hound 
either to defend the right againll the 
demandant, or yield the tenant other 
land, &c. in value: it extends to lands 
of freehold or inheritance, but not to 
any chattel, real, perfonal, or mixt; 
for in the cafe of a chattel intareft the 
party cannot vouch though he has a 
warranty, but may have an a&ion of 
covenant, if it be by deed; or if by 
parol, anr action upon the cafe, or of 
dccript, ai the cafe requires. He that 


vouches is called the voucher, and he 
that is vouched the vouchee. The 
vouchee may appear gratis and enter 
immediately into the warranty ; but it" 
he do not, a writ of fummoneas ad war- 
rantizandnm iflues, and if the fhcriff 
return him fummoned, and he makes 
default, a magnum cape ad valentiam is 
awarded; and if he makes default again 
judgment is given againft the tenant, 
and for him to have in value over 
againft the vouchee. If the vouchee 
appears, and makes default afterwards, a 

parvum 
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county of Cornwall , gent, who bath no lands or tenements Ca«eswbi.l 
within the faid county of Merioneth, but only in the county y A a "° t „^ V * 
of Cornwall, by the aid of the court of our faid lord the king, . _ — , f 

&c. and thereupon a day is given by the court here, as well Dies Datus. 
to the faid William , as to the faid Eleazor amd Lodwick , in 
the plea afore fait^ &c. here, until Monday in the next great 

feflions 


a parvum cape ad valentiam ifiues, and pi. 70. So in dower againft the heir, 
if he makes default again, then the he cannot vouch, 2 Roll Abr. 745. pi. 
fame judgment is given as has been 11. Nor in a quod ei deforceat, for re¬ 
juft mentioned. If the (henff return covery of lands claimed as dower, for 
that the vouchee has nothing, an alias it is in the nature of dower, 3 Roll, 
and pluries writ of fummons iffues, and Abr. 744. (Q_. ) pi. 2. Nor in a quart 
afterwards a writ of fequatur fub J'uo pc- impedit for danger of a lapfe. Ibid. pi. 6. 
riculo ; fo called becaufe the tenant lofes Nor in ejc&ment of ward. Ibid. pi. £. 
his land without any recompence in So a man (hall not vouch in a fare 
value, unlefs he can bring in the vouchee facias to execute a fine, 2 Roll. Abr. 


to warrant the land. Therefore, if to 
the laft mentioned writ the (heriff re¬ 
turn that the vouchee has nothing, the 
demandant has judgment againft the 
tenant, but he has no judgment to re¬ 
cover over in value, becaufe the vouchee 
was never warned, and it appears he 
has nothing. But in the grand cape ad 
valentiam, it appiars that the vouchee 
has aftets, and a default made by him 
after fummons is an implied confeffion 
of the warranty. There muft be nine 
returns between the te/ie and return of 
the fummoneas ad warrantixandum. 2 
Inft. 240. When the vouchee enters 
into the warranty, he (lands in the 
place of the tenant, and the demandant 
counts againft him as againft the te¬ 
nant, 2 Inft. 241. But the tenant can¬ 
not vouch in an afli/.e, for it is fejlinum 
remedium, 2 Roll. Abr. 7.;5. pi. 14. Nor 
in a writ of entry in the nature of an 
aflife. Ibid. 745. pi. 15. So in par¬ 
tition the defendant cannot vouch, for 
the laud is not demanded. Moor, 21. 
Vol. II. G 


741. pi. 9. Nor in a quod permittat 
for turning of water, Ibid. pi. 12. And 
in a writ of intrufion, fuppofing the te¬ 
nant himfelf abated, if he fays that he 
is tenant for life, reverfion to J. S. he 
cannot vouch J. S. becaufe the writ is 
brought of his own wrong, Ibid pi. 13. 
a There is a foreign voucher like that 
in the above entiy, where the tenant 
being impleaded within a particular 
jurifiliclion, as in London, Wales, and 
the like, vouches one to warranty, and 
prays that he may be fummoned in 
fome other county out of thejuiifdic- 
tion of the court; though it may be 
more properly oalled a voucher of a 
foreigner called to warranty, Co. Litt. 
10 r. b‘. 102. a. Pig. 144. 151. The 
ftatute of GloceJIcr (6 Edw, x.) c. 12. 
and the ftatute 9 Edw- 2. provide for 
foreign vouchers by tenants impleaded 
for lands in London, Chefter , Durham, 
Salop , &c. See* Inft.'525, 326. And 
foreign* vouchers in Wales are regulated 
by ftatute 34 and 35 H. 8. c. 26. f. 8d. 
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(Vfions of our l«.nl the Icinjj in the county aforefaid. At 
which laid Monday in the faid next great f-flions of our 
faid lord the king, in the . onaty aforefaid, lioldcn at Bala, in 
the faid county, before c lunothy Littleton, judice, &c. on 
J'Jonday, to wit* the 8rh day of October,. in the 14th year of 
the reigrf of our laid lord the now kitty, Sic. come as well 
the faid William, as the faid Eleanor and lodivick, by their 
attornicS aforefaid, and thereupon a further day is given by 
;]-.e faid court, as well to the laid 7 /';///,7/m as to the faid 
Eleazor and Lodivick here, until Monday in t«he next great 
ftliiens of our lord the Icing, in the faid county; at which 
f.tid Monday in the faid next great ftfliot'.- of our faid lord 
the king, in the county afurciaid, lioldcn at Dologelly , in the 
laid county, before the faid Timothy Littleton, judice, See. and 
Thomas Jones, cfq. one other judice, &c. on Monday, to wit, 
tiic Vith day of September, in the 15th year of the reign of 
our faid lord the now king, come as well the faid William 
as the faid Eleazor and Lodivick by their faid attornies. 
And thereupon he the faid William , by his faid attorney, fays, 
that the faid Eleazor and Lodivick ought not to be admitted 
to vouch to warranty the faid John Snell , becaufe he fays that 
the faid John Snell is not named in the faid writ, wherefore 
he prays judgment if the faid Eleazor and Lodivick ought to 
be admitted to fuch voucher to warranty. 

And the faid ( Eleanor and Lodivick, by their faid attorney, 
fay, that the counter-plea of the faid William to the voucher 
to warranty by them the faid Eleazor and Lodivick, is not 
fufficient in law to bar them the faid E/eazor and Lodwick 
from having the faid warranty, and that they to the faid 
counter-plea in manner and form aforefaid pleaded, have no 
necefiity, nor are bound by the law of the land to anfwer. 
And for caufes of demurrer in law, according to the form of 
the ftatutc in fuch cafe made and provided, they the faid 
Eleazor and Lodivicb (hew thefe caufes following, that is 
to fay, firft, becanfe the faid counter-plea is neither pleaded, 
filed, nor of record, at one and the fame great fedions with 
the faid voucher, nor at the fecond great fefiions next enfu- 
ing after filing the faid voucher of record in the faid court 
©f great fefiions} but is filed at the third great fefiioi/s after 
6 the 
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the filing of the faid voucher: fecondly, for that the faid 
William, in the faid counter-plea, does not fhew to the court 
here what fort of writ he intends in the faid counter-plea, 
nor does he (hew the nature* or parts, or form of the faid 
writ, fo that it may appear to the court here what fort of 
writ he the faid W illiam intends in the faid counter-plea in 
which the faid John Snell ought to be named: thirdly, for 
that the faid counter-plea is not verified by the faid Wiliam 
with any verification whatfoever, whereas m fa& it ought 
to be verified by reference to the Tecord of the faid writ, or 
to fome other verification: fourthly, for that it is not ne- 
ceflary that the faid John Snell vouched to warranty by the 
faid Eleanor and Lodwich fhould be named in the faid writ, 
inafmuch as upon his voucher to warranty in the faid writ 
he might warrant gratis according to ;he faid voucher, with¬ 
out naming him in the faid writ, by his the faid John Sm/l's 
appearing in perfon in court here ready to warrant according 
to the faid voucher, without any fummons again ft him the 
faid John Snell to have warranty: And this they are ready 
to verify, wherefore, for want of a fuflicient anfwer to their 
faid voucher, the faid counter-plea, in form aforefaid pleaded, 
is of no effeft, and altogether invalid in law to bar the faid 
voucher, for which and other caufes exifling in the counter¬ 
plea and record aforefaid, the faid Elcazor and Lodwich pray 
judgment, and that the faid voucher m*ay fla«d, &c. 

And the faid William by his faid attorney fays, that the 
faid counter-plea by him the faid William in form aforefaid 
pleaded, and the matter in the fame contained, are-good and 
fuflicient in law to bar the faid.i?/eaz?r and Lodwich from 
fuch their voucher to warranty, and becaufe the faid Eleanor 
and Lodwich do not anfwer the faid counter-plea, nor in any 
wife deny the fame, he the faid William, as befoie, prays 
judgment if the faid Eleanor and Lodwich ought to be ad¬ 
mitted to fuch voucher to warranty of the {daA. John Snell, See. 
And becaufe the faid juftices here will advife of and upon 
the premifes before they give judgment thereon, a day f& 
given to the faid parties here until Monday in the next great 
feffions of our lord the king in the coUnty aforefaid; to hear 
their judgment thereon, for that the juftices here are thereof 
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not yet, &c. On which fa id Monday in the faid next great 
feflions of our lord the king in the county aforefaid, holden at 
Dologelly, in the faid county, before the faid Timothy Littleton, 
ferjeant at law, juftice, &c. on Monday , to wit, the Jtli day 
of October f in the 15 th year of the reign of our faid lord the 
now king, &c. come as well the faid Wi'liam, as the, faid 
Eleazor and Lodivick, by their attornies aforefaid; and be- 
caufe the faid juftices here will further advife of and upon 
the prfemifes before they give judgment thereon, a further 
day is given to the faid parties here, until Monday in the 
next great feflions of our lord the king in the faid county, 
to hear their judgment thereon, for that the faid juftices here 
are thereof not yet, Sec. On which faid Monday in the faid 
next great feflions of our lord the king in the county afore¬ 
faid, holden at Bala, in the faid county, before the faid Timothy 
Littleton, ferjeant at law, juftice, &c. and Thomas Jones , efq. 
one other juftice, &c. on Monday , to wit, the 8th day of 
Augujl, in the 16ih year of the reign of our lord the now 
king, come as well the faid William, as the faid Eleazor and 
Lodwick , by their attornies aforefaid; and becaufe the faid 
juftices here will advife of and upon the premifes before 
they give judgment thereon, a further day is given to the 
faid parties here, until Monday in the next great feflions of 
our lord the king in the faid county, to hear their judgment 
thereon, for th%t the faid juftices here are thereof not yet, &c. 
(here follow feven further continuances in the fame words 
from one great feflions to another.) On which faid Monday 
in the faid next great feflions of our lord the king in the faid 
county, holden at Dologelly in the faid county, before Timothy 
Littleton, ferjeant at law, juftice, &c. and Thomas Jones, efq. 
one other juftice, &c. on Monday, to wit, the 17th day of 
Augujl, in the acth year of the reign of our faid lord the 
now king, &c..come as well the faid William, as the faid 
Eleazor and Ladwick, by their faid attorniesj whereupon all 
and Angular the premifes being feen, and by the faid juftices 
here more fully underftood, and mature deliberation being 
firft thereupon had, and becaufe it feems to the faid juftices 
here, that the voucher to warranty of the faid John Snell, by 
the faid EleazoP and Lodwick in the faid plea, does not lie- 
7 no? 
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nor by the law of the land ou‘ght to be admitted, therefore Careswell 
it is ^on fide red by the court here, that the faid William do v ' 

recover his feifin again ft the faid E/eazor and Lodwick , of the — j 

faid tenements, with the appurtenances j and the faid Eleazor J^gmew for 
and Lodwick, in mercy, &c. And thereupon ha the faid plaintiff prays a 
William prays a Writ of our faid lord the king to be dire&ed wr,t of 
to the Cheriff of the faid county, as well to caufe him to have 
full feifin of the faid tenements, with the appurtenances, a6 
to enquire of the damage 8 , &c. and it is granted to him re¬ 
turnable onsJl ionday in the next great fellions of our lord the 
king to be holden in the faid county. 

Merioneth/hire, to wit, warrants of attorney received at the Warrant* of 
faid fellions before the faid juftices, Sec. alt0,ney ' 

Merionethjbire , to wit, William Vaughan , demandant, puts 
in his place Evan Vaughan, his attorney, againft Eleazor 
Care/well and Lodwick Owen, tenants, in a plea of land. 

Mcrionethjliire, to wit, Eleazor Care/well and Lodwick Owen , 
tenants, put in their place Ellis Hughes, their attorney, againft: 

William Vaughan, demandant, in a plea of land. 

Afterwards, to wit, on Wedne/day next after 15 days of Alignment of 
Eajler thence next following, before our lord the king at Weft- error ** 
minjler , come the faid Eleazor Carefwell and Lodwick Owen, 
by William Walton , their attorney, and fay, that in the record 
and proceedings aforeftid, and alfo in giving the judgment 
aforefaid, there is manifeft error in thiS, to wit, that the judg¬ 
ment aforefaid is given for the faid William Vaughan againft: 
the faid Eleazor and Lodwick, whereas by the law of this 
realm of England, the faid judgment ought to have been 
given for the faid Eleazor and Lodwick againft; the faid Wil¬ 
liam Vaughan , and therefore in that there Is manifeft error ; 
and the faid Eleazor Carefwell and Lodwick Owen pray the 
writ of our faid lord the king to warn the faid William 
Vaughan to be before our faid lord the king, to hear the re. 
cord and proceedings aforefaid, and it is granted to them. Scire facia* 
&c. by which it is commanded to the IherifF of Merioneth - 
Jhire aforefaid, that by good and lawful men of his bailiwidk, 
he make known to the faid William Vaughan that he be before 
our lord the king in five weeks from the day t>f Eajler 
wberefoever, fitc. to*hear the record and proceedings afore- 

G 3 faid. 
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faid if, &c. and farther to do and receive what the faid court 
of our faid lord the king (hall confider of him in his behalf \ 
the fame day is given to the faid Eleazor Carefwell and Lod - 
wick Owen, &c. At which day, before our faid lord the 
king, at Wejhnbifier, come the faid Eleazor and Lodwick, by 
their faid "attorney, and the fheriff has n<jf fent the writ 
thereof; and the faid William Vaughan , on the fame day, 
being folemnly called, likewife comes by Andrew Vidian, his 
attorney} whereupon they the faid Eleazor and Lodwick, as 
before fav, that in the record and proceedings a^prefaid, and 
alfo in giving the judgment aforefaid there is manifeft error, 
by alleging the faid errors by them in form aforefaid alleged ; 
and they pray that the judgment aforefaid, for the errors 
aforefaid, and others, in the reeprd and proceedings afore¬ 
faid, may be reverfed, annulled, and altogether held 
for nothing, and that 'they may be reftored to every thing 
which they have loll by occafion of the faid judgment, and 
that the court of our faid lord the king now here may proceed 
to examine as well the record and proceedings aforefaid, as 
the faid matter above affigned for error, and that the faid 
William Vaughan *may rejoin to the faid error, &c. Where¬ 
upon the faid William Vaughan fays, that there is no 
error either in the record and proceedings aforefaid, or 
in giving the judgment afofefaid ; and he prays that the 
court of our faid lo«d the king here may proceed to ex¬ 
amine as well the record and proceedings aforefaid, as 
the faid matter above affigned for error. But becaufe the 
court of our faid lord the king now here is not yet advifed 
what judgment to give of and upon the premifes, a day 
thereof is given to the faid parties before our lord the king, 
until the morrow of the holy Trinity, to hear their judgment 
thereupon, &c. for that the court of our faid lord the king 
here is thereof not yet, &c. On which day before our lord 
the king at Wi/lminjler, come the faid parties, by their faid 
attornies, and becaufe the court of our lord the king-here is 
not yet advifed what judgment to give of and upon the pre- 
snifes, a further day thereof is given to the faid parties before 
our lord the king, until three weeks from the day of St . 
Michael wherefoiYer, &c. to hear their judgment thereupon. 

Sc c, 
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&c. for that the court of our faid lord the king here is 
thtrepf not yet, &c. On which day before our lord the king 
at IVijlminJler , come the parties aforefaid, by their attorn:! s 
aforefaid ; and becaufe the court of our faid lord the king 
here is not yet advifed what judgment to give of # and upon 
the premifes, a f»rther day thereof is given to the faid parties 
before our faid lord the king, until the morrow of the puri¬ 
fication of the blcfll-d Mary wherefoever, &c. to hear t< -ir 
judgment thereon, for that the court of our faid Idrd the 
king here is*lhertof not yt f , etc. On which day before our 
lord the king, at 7 / r tjhainjl:t\ come the parties afoitfaid, by 
their attornies aforefaid j whereupon, as well the record and 
proceedings aforefaid, and the judgment given thereupon, as 
the caufe and matter aforefaid above afligned and alleged 
for error, being feen, and by the court of our faid lord the 
king here more fully underftood, and diligently examined, 
for that it appears to the court of our faid lord the king here, 
that the faid record is not in any thing vitious or defedUve, 
and that there is not any error in the faid record, it is con- 
fidered that the faid judgment be in all things affirmed and 
ftand in full force and effect, the faid caufe ^nd matter above 
afligned for error in any wife notwithftanding. And there¬ 
upon he the ffid William prays the writ of our lord the king 
to have full feifm of the faid tenements made to him, and it 
is granted to him, &c. returnable before gur lord the king 
in 15 days from the day of Eajler wherefoever, &c. And the 
faid William Vaughan aifo prrys the writ of our lord the king 
to inquire of the [h) damages on oceafion of the faid diffeifin ; 
and becaufe it is not known to the court of our lord the king 
here what damages the faid William Vaughan has fuftained 
by reafon of the faid difleifin, the flieriff is commanded that, 
by the oath of 12 good and lawful men of his bailiwick, he 
diligently inquire what damages the faid \Villiam Vaughan 
has fuftained by reafon of the faid diffeifin, ^nd that he fend 
the inqiiifition which, See. to our lord the king on the morrow 
of the afeenfion wherefoever. Sec. under the feal and feals, 
&c. together with the writ of our faid lord the king to him 
thereof directed ; the fame day is given to the faid William 
Vaughan , Sic. At which day before our faid lord the king at 
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and eoft*. 


Wejiminjler t comes the faid William Vaughan , by his faid at¬ 
torney! and the fherlff, to wit, John Vaughan , tfq. returns a 
certain inquifition indented, taken before him at Tallylyn , in 
the faid county of Merioneth, on the 7th day of A. ay, in the 
22d year of the reign of our faid lord the now king, by the 
oath of 12, &c. by which it appears, thatathe faid William 
Vaughan has fuftained damages by reafon of the faid difleifin, 
to 190/. 3/. and 4 d. Therefore it is (2) confidered that the 
faid William Vaughan do recover, againft: the faid Eleazor 
Care/well and Lodwick Owen , his damages aforVfaid, by the 
inquifition aforefaid, in form aforefaid, found ; and it is 
further confidered, that the faid William Vaughan do recover 
againft the faid Eleazor Carefwell and Lodwick Owen, 61 . 131. 
and 4 d. adjudged to the faid William Vaughan by the court of 
our faid lord th king here with his affent, according to the 
form of the itatute thereof lately made and provided, for his 
charges, cofts, and damages, which he has fuftained by reafon 
of the delay of the faid judgment, on pretence of the profecu- 
tion of the faid writ of our faid lord the king of error ; and 
that he the faid William Vaughan have execution thereof, and 
of the damages aforefaid, by the faid inquifition in form afore¬ 
faid found, &c. 


(2) We have feen, that if a record k e 
removed into the court of K. £. it al¬ 
ways remains there, (ante 27 ) and as 
execution is founded upon the record, 
it muft iffue out of the court where the 
record is; and therefore when the judg¬ 
ment is affirmed in the JL B. on a writ 


of error from the common pleas, courts 
of great fefiions in Wales, or other in¬ 
ferior court, execution ifliies imme¬ 
diately out of that court. Bro. Error. 
82. Convp. 843. Vicars v. Hay Ion, 3 
Term Rep, 6^7. Cowpcrthwaite y, 
Owen. 


(parefweU 
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Carefwell and another againft Vaughan. 

E R&OR brought by Carefwell and Owen againft Vaughan , S. C^i Mod. y, 
to rcverfe a judgment given, in the great feflions of Merio- *63*574^603. 
n»thfbire t in Wales, in which Vaughan was demandant, againft 
Carefwell and Owen , by a writ of quod ei deforceat\. on the glum inftud of 
ftatute of Ruthlanl of I a Edw. 1. which is not in print, (3) 

(fee Cro. Car. 445,) and made proteftation to profecute it in fupexfluou* tsv. 
the nature of a writ of entry in the qttibus, (4) in nature of an *" 

'aflize 


(3) It is now printed in the appendix 
to Ruff head’s edition of the ftatutes ; 
the title of the writ is, “ Breve com¬ 
mune, quod in aliquo cafu tangit jus, 
tt in aliquo pnffeffionrm and the form 
of it is, Rest viceeomiti faluttm ; Pre¬ 
cipe A. quod julk et fine dilationc red- 
dar B. manerium de N cum pertin. 
quod predi&us A. ei deforceat, ut elicit, 
et nifi fecerit, et predidlus B. fecerit tc 
feourum de clameo fuo profequendo, 
tunc fummoneag per bonos fummeni- 
tores predidtum A. quod fit coram juf- 
ticiario noftro, oftenfurus quare .non 
fecerit. Kt habeas ibi fum. ct hoc 

t 

breve. Dat. &c.” or thus, ,l Precipe 
A. quod jufte, &c. reddat B tantuiq 
terrae cum pertin. in N. ut fupra.’* It 
was faid by Needham , who had been 
juftice of Chejler , that a quod ei deforceat 
is ufual in Wales, and the demand&nt 
may qpunt in the nature of what aRion he 
will in a pica of land by cuftom there. 
Bro. Quod ei deforceat, 9. cites 2 Edw. 
4. 11. It is therefore held to be in the 
nature of a writ of right for tenant in 
fee fimple. 5 Rep. 85. b. Penryn* scafe, 
Cro. Car. 179. Gryjfyth v. Jenkitu , 
Or of a formedon for tenant in tail. 
Ibid. 444- Gryjfyth v. Lewis, or it may 
be brought by tenant for life, ante 30. 
tenant by the curtefy or in dower j for 
(he ftatute of Ruthland appoints a gene¬ 


ral writ, and dire&s the demandant to 
make his proteftation to fue in the nature 
of what writ he pleafes, and extends as 
well to real adtions at common law lefort 
the 12 Edw. 1. as to fuch as are gives 
by ftatutes fince. Cro. Car. 445. Gryf- 
fyth v. Lewis , S. C. Sir IV. Jones, ;8o# 
38' Plow. iz6. b. Buckley v. Thomas. 
And therefore a quod ei deforceat given 
by th$ ftatute of Wflminjler 2. (13 

Edw. 1.) c. 4. to tenant in dower, te¬ 
nant in frank marriage, for life, or in 
tail, who lofe their lands by default, is 
within it. Ibid. So a common recovery 
may be fuffered of lands in Wales upon 
litis writ of quod ei deforceat. 1 Lev. 
130. Winnc v. Lloyd. 

(4) If the writ of entry be upon a 
difleifin by the tenant himfelf to the dc« 
mandaftt or his anceftors, it is in the 
nature of an aflize, and is called a writ 
of entry in the quihus. F. N. B. 442. 
7th edit. If it be upon a difleifin by any 
perfon under whom the tenant claims, 
it is a writ of entry in the per. ibid. D. 
If upon a difleifin by B. to whom A. 
owes title, by whom the tenant claims, 
it is in the per andcui. Ibid. If upon 
a difleifin beyond thefe degrees, it is a 
writ of entry in the pojl. * Ibid. See 
Booth. 172,173. and 3 Black. Comm. 
180,* 181, 182. 
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afftr.e of novel dijfeiftn at the common law, and counted ac¬ 
cordingly : the tenants pray judgment of the wiit, bccaufe 
in the writ it was he render, whereas it fhould be they render, 
in the plural number; and becaufe there was the word 
meffuage, whereas it fhould be mefuage ; and further, became 
there w^s a fuperfluous &c. in the writ ; upon which theie 
was a demurrer ; and after fcveral continuances, tlte writ was 
adjudged good, and a refpondeas oujler awarded : and then ;he 
tenants vouch one Snell, of the' county of Cornwall, “ v, !,o 
lias no lands or tenements in the county of .Uenomtk, but 
only in the county of Cornwall , fummoned in the county of 
Cornwall by aid oi the court of our lord the king, Sic.” and 
after fome continuances, the demandant laid that the tenants 
“ ought not to be admitted to Hun vouching cf the fiiti 'John 
Snell to warranty (5), becaufe hcTavs that the faid John Snell 
is not named in the fan! writ, where foie he prays judgment 
if the fa id (tenants) ought to be admitted to fuch voucher to 
warranty, &c.” upon which pita the tenants demurred in 
law: and after fcveral continuances the court below gave a 
peremptory judgment ngamft the tenants, viz. that the de¬ 
mandant recover feilin uf the land, and the tenants fhould be 
in mercy *, and a writ of habere facias feiftnam , and a writ of 

inquiry 


(5) A warranty is defined by LorcJ 
Cole to be a covenant real annexed to 
lands, whereby a man and his heirs are 
bound to warrant the fame, and either 
upon voucher, or by judgment in a writ 
of moarraniia carta, to yield other lands 
to the value of thofe that fhall be evi£i- 
ed by a former title : Co. Litt. 365. a. 
Warranty is either exprefs or implied. 
An exprefs warranty can only be made 
by the word vuarrantizo. Lill. fedt. 733. 
Co. Litt. 384. a. but an implied one 
may be created by other words; as dedi 
is a warranty to the feoffee and his heirs 
during the ‘life of the feoffor; though 
tantejfi is not, either in a feqffment or fine, 
Co. Litt. 3- 3 4. a. So ia an exchange 


the word excandnum imports a mutual 
warranty. Ibid. And in partition, it 
is implied that the one warrants the 
other. So where there is a gift in tail, 
or a leafe for life of land, referving rent, 
the donor or lefforis bound to warranty. 
Co. Litt. 334. b. So when dower is 
affignedj a warranty is implied. Ibid. 
An exprefs warranty does not bind the 
heirs, unlcfs they be named, as, ego et 
heredes mei uoarrantizalhnus . Co. Litt. 
383. b. 384. b. F. N. B. 312. H. 7. 
edit, but an implied warranty does. Co. 
Litt. 384. b. If a father and his heir 
apparent join in a feoffment with war¬ 
ranty, and the father die, the heir is 
doubly bound, by his own warranty, 

and 
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inquiry of damages for the mefne profits was alfo awarded. 
And thereupon the tenants (the now plaintiffs) brought a 
writ of 'error in this court, which was argued feveral times by 
Williams and Saunders, for the plaintiffs in error; and they 
contended that the original writ was bad for the exceptions 
above mentioned, and cited fome cafes where original writs 
had been abated for fimilar faults, as 18 Edw. 2. Fitz. Aifize 
375. where a writ was deb ft and folet in dead of debent and 
jolent, and abated for that caufe, which is the fame cafe with 
the prefent, fojr here it is reddat inftead of reddant ; and in 
27 H. 6. 2. 6. % pl. 37 ( b) a writ of aflize was abated for the 
omifiion of the word tunc 5 fo 9 H. 7. (c) 16. habeas ibi hac 
breve inftead of hoc breve made the writ vitious, and it could 
not be amended : and they alfo urged that the ftatute 8 H. 6. 
c. 15. for amending defe£H in records, &c. has an exprefs 
. j provifo that it (hall not extend to any psocefs in Wales , fo that 
it remains at common law -, wherefore the juftices in the great 
feflions had erred in awarding a refpondeas ou/ler % for they 
ought to have abated the writ; but this objefiion was dif- 
allowed, for by the court it is amendable by the ftatute 8 
H..6. c. 12. by which it is enafted, “ That for errors af- 
figned or to be affigned in any record, procefs or warrant of 
attorney, original writ or judicial, panel or retorn in any 
places of the fame razed or interlined, or in any addition, 
fubtra&ion or diminution of words, letters, titles, or parcel 
of letters, found in any fuch record, proceftj warrant of at¬ 
torney, writ, panel or re torn, which razings, interlinings, 

addition, 
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and as heir to his father. Moor, 20. pi. 
63 . And if two join in a warranty, and 
one dies, the heir and furvivor may be 
vouched, or the furvivor alone, at the 
election of him who has the warranty. 
Ibid. But where two are jointly bound 
in an obligation, and one dies, the whole 
charge falls upon the furvivor. Ibid. 
So with refpeft to the perfon to whom a 
warranty is made, it is held, that unlefs 
it be to another and his heirs, or in 
words which relate to heirs, as whtre 
lands are given to A. and his heirs, and 


the warranty is to him in forma prediSd, 
it extends only for life. Co. Lit. 4.7. 
a. 384. b. 385. b. If a man warrant 
to B. his heirs and ajjigns, it extends to 
all afGgns and their affigns toties quoties 
for ever. Co. Lit. 384. b. So a war¬ 
ranty extends to an ailignee of part ; 
as where there is a feoffment in fee of 
two acres, with warranty to’the feoffee, 
his heirs and afiigns, if he make a feoff¬ 
ment in fee of one acre, the feoffee fhalf 
vouch as ailignee. Co. Lit. 385. a. 
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Careswill addition, fubtra&ion or diminution at the difcretions of the 
Vaughan V * j u< ^g es °f the courts and places, in which the faid records or 
■ —f procefs by writ of error or otherwife, be certified, do appear 

to be fufpe&ed, no judgment or record {hall be reverfed or 
annulled. And that the king’s judges of the courts and places 
in which any record, procefs, word, plea, warrant of attorney, 
writ, panel or retorri, which for the time {hall be, fliall have 
power to examine fuch records, procefs, words, pleas, war¬ 
rants of attorney, writs, panels or retorn, by them and their 
C 4° 3 clerks, and to reform and amend (in affirmant'*, of the judg¬ 
ments of fuch records and procefies) all that which to them 
in their diferetion feems to be mifprifion of the clerks in fuch 
records, procefies, word, plea, warrant of attorney, writ, 
panel and retorn, (except appeals, &c.) fo that by mifprifion 
of the clerk, no judgment (hall be reverfed or annulled.” And 
though it was urged that this matter was not amendable in 
the great feffions, and the party there might take advantage 
of it by a plea in abatement; and that this court ought to 
give the fame judgment as the great feffions {hould have 
given, which ought to be that the writ {hould abate, yet the 
court over-ruled. the cbje&ion as already mentioned. Yet 
queere of this, for the court did not pay much regard to it; 
and the court further faid, that now the ftatute of 8 H. 6 . c. 
15. was in force in Wales , by the ftatute 27 H. 8. c. 26. f. 2. 
by which it is ena&ed, “ that the laws, ordinances, and fta- 
tutes of this realm of England for ever, and no other laws, 
ordinances, nor ftatutes, from and after the feaft of All Saints 
next coming, {hall be had, ufed, pra&ifed, and executed in the 
faid country or dominion of Wales, and every part thereof, in 
like manner, form, and order as they be or {hall be had, ufed, 
pra&ifed, and executed in this realm,” by which ftatute the 
court thought that now the faid provifo in the ftatute of 8 H. 
6 . c. 15. was annulled, and that original writs may now be 
amended in Wales as well as in England ,* by force of the fta¬ 
tute of 8 H. 6 . c. 15.: and this feems to me the better rea- 


b^VailgWs 5 ("0 » kut tJfe court did not pay much regard to any of the 
cafe, 2 Br.ift.. faid mallets, but over-ruled the exception asaforefaid. Then 
rherom.^ piow°* it was argued, that the court of great feffions ought not to 
l *thonS" kley k* ve E lven a pcrdVnptory judgment on the demurrer to the 

counterplot 
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counterplea of voucher; and this depends on the ftatute of 
Wejlm'mjter i. c. 40. which prohibits vouchers out of the 
lien (6) and gives a counterplea of voucher; and if it be 
adjourned over to another day, it is peremptory againft the 
tenant, if the counterplea be adjudged againft him ; but here, 
they faid, was no voucher at all, for in an aflize of novel dif- 
feifin , or in a writ of entry in the qttibut , which is in nature 
of an aflize of novel dijfeifin, no voucher lies. F. N. B. War- 
rantia Chart/e 134. 33 H. 6. 23. a. Bro. Voucher, 121. (c). 
And the reafqp is becaufe the tenant is fuppofed to be in of 
his own wrong; and therefore the tenant is not fufFered to 
be put in fuch frivolous voucher; but if he do, it ought not 
to be peremptory any more than where a defendant delays 
the plaintiff by one or two general imparlances, or pleads a 
dilatory plea in abatement which is over-ruled, and a refpon- 
• deas oujler awarded, and then puts in another dilatory plea in 
abatement, which ought not to be received by the court, for 
only one dilatory plea is allowable ; yet if the court receive 
it, and there be a demurrer to it, and the plea awarded bad, 
it is not peremptory on the defendant; neither is it in this 
cafe. And it was further argued, that here there was no 
counterplea of voucher; for a eounierplea of voucher fhould 
contain fome matter of faff, in order toouft the voucher, but 
in this cafe nothing was faid but that Snell is not named in the 
writ, which appears judicially to the court, without the 
(hewing of the party; and therefore there was no counter¬ 
plea of voucher, and the demurrer to it was not peremptory 
on the tenants. But if it had been a good counterplea, yet, 
it feems it is not peremptory, though it be adjourned to 
another term, as appears from the books of Aflize. pi. 2. 
(b) 11 H. 4. 23. (c) 26 H. 6 . 40. (d) 8 H. 7. 7. ro H. 1* 
22. and therefore it was prayed that the judgment Ihould be 
reverfed. Sed non allocatur ; for the ftatute was made to pre¬ 
vent delay, and there has been as great a delay by this illegal 
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(6) Lien is properly the binding of thews the lien, that is, the deed or fine, 
the vouchee by force of the warranty; &c. which binds the vouchee to war¬ 

ier the vouchee fays, ** $>ut aves vegit ranty. bee 2 lull. 243. 

0 Iter a gar ranty?” the tenant then 
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voucher, as could have been if the voucher had been legal. And 
if this voucher had been within the lien, yet it ought not to 
be foreign, namely, in a county in England becaufe it could 
not be tried ; for the ftatute 34 and 35 H. 8. c. 26. has 
provided for the trial of a foreign voucher in any county in 
Wales, *but if a foreign voucher be in any county in England , 
the juftices may proceed notwithftanding fucii foreign voucher. 
And though the voucher be not counterpleaded but demurred 
to, it is ftili peremptory upon the tenant if it be adjourned, 
as it is here, for it is within the fame mifcj.ief; and fo is 
2 Inft. 243. exprefsly ; wherefore a rule was given for affirm¬ 
ance of the judgment unlefs caufe in this term. 

And now in this term, Turner ferjeant, of Gray's Inn , took 
another exception, that it appeals by the record that the court 
of great feffions begun on a Wednefday , whereas it is appointed 
by the ftatute 34 and'35 H. 8. c. 26. “ that each of the faid 
feffions {hall be kept and continued by the fpace of fix days in 
every of the faid fhire at either of the faid times as hath been 
ufed within the faid three {hires of North Wales." And he 
faid in North Wales the feffions always begun on a Afonday, and 
continued for fix days together without intermiffion : but here 
if the feffions begin on a Wednefday, a Sunday will intervene, 
which is not according to the cuftom of North Wales , and 
confequently not according to the ftatute. Sod non allocatur ; 
for it does not appear that the feffions begun on a Wednefday , 
but the plea was adjourned until Wednefday in the next gVtat 
feffions, fo that the feffions might have begun on a Monday, 
and the plea adjourned to Wednefday in the fame feffions, for 
every day of the feffions is as a feveral return ; and the plea 
may well be continued to every day of the feffions. And 
Kelynge chief juftice, and the court, thought that it would 
have been well enough if the feffions had begun on a Wed¬ 
nefday, for the intervention of Sunday does not difeontinue the 
feffions, but they may be adjourned to Monday , becaufc 
Sunday is dies non juridicus. And the feffions may be well 
kept and continued by the fpace of fix days, notwithftanding 
the intervention of Sunday ; for the ftatute does not appoint 
that theyffiall be kept and continued for fix days together, 
or next and immediately following, but only for fix days, 

which 
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winch mufl be the length of the fcffions, but it is not nectflary 
to be all together without the interpofirion of Sunday or other 
feaft. ^\nd the judgment was affirmed (7). 


(7) This perhaps may nut be an im¬ 
proper place to take fome notice of 
commop recoveries ; •for though they 
are fictitious proceedings and amicable 
adlions, yet it is neeefl'ary the atlores 
fabule, as they are fometimes termed, 
fhould be the fame as in adveifary fuits ; 
there mud. for fiance, be a deman¬ 
dant, a tenant, and a vouchee; and the 
writ mud be brought againd fuch perfon 
only as would be an unexceptionable 
tenant in an adverfary aftion. Pigott 28. 

A common recovery is with great 
•correclncfs defined to be “ a convey¬ 
ance on record, invented to give a te¬ 
nant in tail an abfolute power to difpofe 
#of his edate, as if he were tenant in fee 
iimple.” Willes’s Rep. 45 1. Marlin v. 
Strachan. Being a judgment in a real 
action, it cannot of conrfe be com¬ 
menced without an original; if however 
it be fullered without, it is not void, but 
only voidable by error. 3 Rep. 3. a. 
Marquis of Wincheficr 's cafe, The writ 
filed out upon this occafion is a writ of 
entry fits dijfeifin in the poft, which is 
often called a pracipe, and the defen¬ 
dant the tenant to the pracipe. Pigott, 
28. It is abfolutely nectffary that the 
tenant to the pracipe fhould have an 
edate of freehold by right or by wrong 
in the lands to be recovered; therefoie 
where the limitation in a fcttlemcnt was 
to the ufe of R. D. for and during the 
term of 99 years, if he fliould fo long 
Kve ; and from and after his death, 01- 
other fooncr determination of the term, 
to the ufe of trudees and their heirs 
during the life of R. D. to fupport con¬ 
tingent remainders; remainder to the 
vfe of the firtt fon and iffae male of tte 
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body of R. D. lawfully begotten, and 
to the heirs male of the b^dy of fuch 
firll fon lawfully iffuing ; and for default 
of fuch iflue to the ufe of all and every 
other fon and fons of R. D. feveraliy 
and fucceflively in tail male, with diver* 
remainders over ; R. D. together with 
his only fon F. D. levied a fine, and 
differed a recovery to the ufe of R. D. 
in fee. Wilks C. J. of the C. P. deli¬ 
vered the unanimous opinion of all the 
judges in the houfc of lords, that the 
freehold veded immediately in tire truf- 
trts during the life of R. D. as a 
veiled, and not a contingent, remainder, 
and was in them at the time of levying 
the fine; and therefore as the fine did 
not convey to the conufee an edate of 
freehold* and make him a good tenant 
to the pracipe, the recovery was void. 
Willcs’s Rep. 327. Parkhurjl v. Smith, 
Itffce of Dormer. It was never necef- 
fary that the tenant fhould have the 
frgdiold at the time of fuing out, or 
even the‘return, of the writ of entry; if 
he acquired the fieehold at ary time 
before judgment it was fumcient. Thus 
where ti c tenant appeared on the return 
of the writ of entry, and vouched the 
tenant in tail, and a fusvmoncas ad avar- 
raniizandum iilued, before the return 
whereof tenant in tail conveyed to the 
tenant by ieale and releafe for life ; and 
then appeared at the return of the writ 
of lummons. and vouched over the com¬ 
mon vouchee, it was afligned for error 
that the tenant was not* feifed of the 
freehold at the return of the writ of entry , 
but the recovery was held good ; for 
per holt C. J. if the tenant to the pra¬ 
cipe acquires the freehold before judg¬ 
ment, 
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ment, It Is fnfficient, for It cannot be faid 
to he a recovery again ft him that had 
nothing, i Salk. 56^. Lacey v. Williams. 
S C. Catth. 4.7^. 1 Ld Raym. 227. 

475. Holt, Rep. 614. Comb. 4'^S. P 
1 Show. 347. Samborne v. Belie. And 
this is carried Hill further by ftatute 14 
Geo. 2. c- 20. f. 6. whichena&s, that 
every recovery fhall be deemed good 
and valid to all intents and purpofes, 
notwithftanding the fine, or deed or 
deeds, making the tenant to the writ, 
lhould be levied or executed after the 
time of the judgment given in fuch reco¬ 
very, and the award of the writ of feifin, 
provided the fame appear to be levied 
or executed before the end of the term, 
great fefiion, feflionoralfiz.es, in which 
fuch recovery was fuffered., and the per- 
fons joining iu fuch recovery had a fef¬ 
ficient eftate and power to fuffer the 
fame.” It has been held that, though 
the deeds to make a tenant to the pre¬ 
cipe be not executed till after the execu¬ 
tion of the writ of feifin, Hill the recovery 
will be good by this ilatute, if the deeds 
be executed in the term in which the 
recovery is fuffered. 2 H. Blpck. Rep. 
46. Goodright v. Rigby, afterwards af¬ 
firmed in error iu the king’s bench. 
5 Term Rep. 177. At the common 
law the writ would only lie againft him 
who was aflual tenant in pofieflion of 
the freehold; 2 Leon. 58. Href s and 
^Smilb '*cafe ; therefore where lands were 
let out on leafes for lives, tenant in tail 
could not fuffer a recovery unlefs he 
procured conditional furrenders from 
the leflees for lives, or they joined him 
in making the tenant to the precipe: 
nor can_hc at this day, where there is 
an eftate for life limited prior to his 
eftate tail, unlcfs he jirocure a condi¬ 
tional furrender from the tenant for life, 
or join with him in conveying an eftate 


to the tenant to the precipe. PigotJ, 
41. But now with refpeci to lands let 
out on leafes for lives, the IMtute 14 
Geo. 2. c. 20. f. I. reciting that ftveral 
leafes had been theretofore, and were 
thereafter likely to be made of honors, 
caftles, manors, lends, tenements, and 
hereditaments for one or more life or 
lives under particular rents thereby re¬ 
ferred, and to be referved ; and that 
procuring furrenders fuch freehold 
leafes, or the tenants thereof to join, in 
order to make tenants to the writs of 
entry or other writs for fuffering com¬ 
mon recoveries, frequently occafioned 
great trouble, difficulty and expcnce to 
tenants in tail, and the fame could not 
in many cafes be obtained by reafon of 
the uncertainty in whom the legal eftate 
of freehold under fuch leafes was veiled, 
and alfo by reafon of the difabilities and 
incapacities of fuch leflees, or perfons 
claiming under them ; by means where¬ 
of purchafes and family fettlements were 
often delayed, and might be in great 
danger of being defeated, ena&s, «* that 
all common recoveries fuffered, or to be 
fuffered in his majefty’s court of com¬ 
mon pleas at Wejlmistfter, or in any other 
court of record in the principality of 
Wales ; or in any of the counties pala¬ 
tine, or in any other court having jurif- 
di&ion of the fame, of any honors, &c. 
without any furtender or furrenders of 
fuch leafe or leafes, or without the con¬ 
currence-, or any conveyance or aflur- 
ance from fuch leflee or leflees, or other 
perfon or perfons claiming under fuch 
leflee or leflees, in order to make good 
tenants to the writs of entry, or other 
writs, whereupon fuch recoveries have 
been or (hall be had or fuffered, (ball 
be as valid and effectual in law to all in¬ 
tents and purpofes whatfoever, as if fuch 
lelTec or leflees, or any other perfun or 

perfons 
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perfons claiming under him, her, or ries have been or lhall be fuffered.’* 
them, had conveyed or joined in convey- The furrender of the prior eftate for life 
ing, orthall convey or join in conveying, mull be made to him who has fuch im. 
a good eftate of freehold to fuch perfon mediate remainder or reverfion in tail 
or perfons, as has or have been, or lhall lef'crc he makes a tenant to the precipe \ 
become, tenant or tenants to fnch writs for if it be ajtcr^ it will be void, inaf- 
of ent/y, or other waits whereupon fuch much as there will then be tirt remain- 
common recoveries have been or lhall der or reverfion for the furrender to 
be fuffered.” This is a declaratory law, operate upon ; therefore in that cafe it 
and feems to have rellored the original ought to be made to the tenant to the 
tenant to the trecipe ; for, before the precipe. Pigott 50. 
ftature of gum emptoret terrarum (18 Eut fornetimes it will be prefumedthzt 

Edw. 1. c. 1.) fubinfeudations, upon the tenant for life furrendered his eftate, 
which rents and fervices were referved, though there be no proof of it; as where 
did not prevent a Writ of entry from pojfrjfton has accompanied a recovery for 
lying againft the freeholder of the feign- a long time. Thus in an ejeftment 
ory ; and therefore when common leafes upon a trial at bar for lands in ancient 
for one or more life, or lives referving Semefiie, a recovery in the court of an- 
rent came in ufe, they rtfembled fub- cient demefne was produced, which had 
iiiftudations, and ought not to have been fuffered a long time before, and 
prevented the precipe from being poltcfilon had gone accoidingly ; but it 
brought againft the owner of the free- appeared tlm 1 * f the laud was leafed 
hold under which the leafes were grant- for life 4 and the recovery was fuffered 
ed. 1 Burr. 115. Taylor v. Horde, by him in the reverfion, with-ft fingle 
But with refpeft to prior (dates for life voucher, fo that there was no tenant to 
they are exprefsly extepted in the ftaiutc the precipe■ However the court faid, 
13 Geo. 2. c. 20. f. 2. by which it is that as poffefiion had gone along with the 
provided, “ That nothing in this aft rtcoverj for fo long a time, they would 
contained lhall extend, or be conilrued prefume a furrender; lV.-ut. 257. Ason. 
to extend, to make any common reco- S. C. 1 Mod 117. by the name of 
veries valid and effeftual in law, unlefs Green v. ProuJe, and 3 Keb. 310. 
the perfon or perfons entitled to the Green v. Proud. So where collateral 
firft eftate for life, or other greater eftate evidence has been given of a furrender 
(in cafe there be no fuch eftate for life by tenant for life, the recovery has been 
in being) in reverfion, or remainder next adjudged good. As whetx.on a trial ni 
after the expiration of fuch leafes, has or bar, the leffor of the plaintiff claimed 
have, by fome lawful aft or means, con- under an intail in a family fettlement, by 
veyed or allured, or joined in conveying which pait of the eftate appeared to be 
or affuring, or lhall by fome lawful aft in jointure at the time of the recovery, 
or means convey or affure, or join in con- and it was infilled, that there was no 
veying or affuring, an eftate for life at tenant to the precipe for that.part; hut 
the leaft, to fuch perfon or perfons as it was anfwcrcd by the defendant that 
has or have been, or lhall become, tenant after 40 years Jiad clapfed, a furrender 
or tenants to the writs of entry, or other fltould be prefumed according to 1 Vent. < 
writs, whereupon fuch common recove- 257.; and to fortify, this preemption 
Vql.1I. H they 
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they offered in evidence the debt-book 
of an attorney then dead, who had, 
among other expences of fuffemig the 
recovery, charged for drawing a furren- 
der of the jointure eftate, and for en- 
groffing two parts of it, whicli the court 
received, for it was a material circum- 
ftance in the inquiry into the reafonable- 
nefsof prefuming a furrender, and not to 
be fufpefted to be done for that purpofe; 
and the court declared, “ that without 
that circumftance they would have pre¬ 
fumed a furrender/' and defined it might 
be taken notice of, “ that they did not 
require any evidence to fortify the pre- 
fumption, after fuch a length of time.” 

2 Str. 1129. Warren v. Grenville. But 
where there is no ground for fuch pre- 
fumption, and pofleffion has not gone 
with the recovery, the court will not 
prefume a furrender. As where a joint- 
refs, tenant for life of part of the,cftatc, 
was in pofleffion thereof at the time of 
the recovery, and continued in pofleffion 
until her death, when an ejedtment was 
brought by the perfon in remainder for 
that part which was in her pofleffion, 
the court held, that as pofleffion had not 
gone with the recovery, but continued 
in the tenant for life until the ejectment, 
they could not prefume a furrender, 
and the recovery was void as to that 
part, and thought that the proportion 
in Strange was too general. 2 Burr. 
IC65. Goodtitlc v. Duke of Chandos. In¬ 
deed, where a perfon has a power to 
fuffer a recovery, omnia prcfumunHir rite 
et folemnilcr acta, until the contrary ap¬ 
pears, Cro. Jac. 455. Griffin v. Stan¬ 
hope, 2 Lutw. I £ 49 * Leigh v. Leigh 1 
but if the contrary appear, there is an 
end of fuch prefumption. As whereon 
a trial at bar in K. B. in Eajler <• term 
•i 747, the validity of two common re¬ 
coveries, in 1714' & 1721, came in 
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queflion, it was ruled by the court, that 
though at fnch a dillance of time pro¬ 
per tenants to the prxeipe ffiould be pre- 
finned, where no deed appears; yet it ap¬ 
pearing in the principal cafe, that .here 
were deeds ini oiled for that purpofe, 
wherein proper parties did not join, fo 
that it was manifefl there were no good 
tenants to the prxeipe , the court could 
not prefume there were good tenants ; 
and therefore directed thj jury to find 
again ft the rccoverers; which they did 
accordingly. 2 Str. 1267. Keen v. 
Earl of Effingham. 

It is held that a hufband feifed of an 
eftate tail in pofleffion in right of his 
wife, may make a good tenant to the 
prxeipe by deed only, without the wife’s 
joining him in a fine. Pigott, 7!, 72. 
Cruife, $2—55. 2dedit. Harg. andBut. 
Co. Litt. 326. b. in the note.—The 
tenant to the prxeipe may be made either 
by fine, feoffment, leafe, and rclcafe, co¬ 
venant to fland feifed, furrender, or bar¬ 
gain and fale enrolled ; if he be made 
by the latter, it is held that he may ap¬ 
pear and count before the enrolment of 
the bargain and fale, provided it be en¬ 
rolled within fix months as preferibed by 
the ftatute ; for though the freehold docs 
not pafs until enrolment, yet when that 
is done, the freehold is confidcrcd as 
having pa fled from the bargainor at 
the time when the brrgain and fale was 
executed bv relation. Caf. Temp. 
Talb. 164. Rolinfun v. Corny ns , Pigot, 
5 6 > 57 * 

It appears by what has been laid, 
that the validity of common recoveries, 
has,frequently been called in queflion on 
account of irregularities in making a 
tenant to a prxeipe ; therefore to ob¬ 
viate this inconvenience, the flatute 14 
Geo. 2. c. 20. f. 5. already referred 
to, was made j which, reciting that it 

had 
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kail frequently happened that the deeds which the tenant in tail is actually 
for making the tenants to the writs of feifed of at the time of the recovery ; 
entry, or other writs, for fuffering com- but if he be difleifed ot the eilate tail* 
tnort recoveries, had been loft, or that or difeontinue it by fine or feoffment, 
the fines or deeds making the tenants to and take back an eflate to himfelf in fee, 
the faid writs had not been levied or or in tail, and ‘fuffer a recovery with 
executed till after the judgment given fingle voucher, it will not bar the eflate 
in fuch recoveries, and the writ of feiiin tail for the reafon above afligned ; and 
awarded; by reafon whereof great doubts the iflue may avoid it by the plea, that 
had arifen, whether fuch recoveries for his anceflor “ nicsi tenant tempers Ire - 
want of proper tenants to the writs, vis , nec ttnquam p\flea.*' Pigot, 109— 
were good and effectual in law ; to p;c- 117- A recovery with double voucher 
vent fuch doubts for the future, and in is where tenant in tail conveys an eftate 
order to render common rcroveiics more of freehold to an indifferent perfon 
certain and effectual, enacts, “ That againll whom the precipe is brought, 
every common recovery already fuffcred, who vouches the tenant in tail, who 
or hereafter to be fuffercJ, fhall, after vouches over the common vouchee, 
the expiration of to years from the time It is now ufual to have a recovery with 
of the fufFering thereof, be deemed double vouchee at lead, being in all 
good and valid to all intents and pur- cafes the moll fafe, as it bars not only 
pofes, if it appear upon the face of the eilate whereof tenant in tail is then 
fuch recovery that there was a tenant to in poffi’ffion, but alfo every other eftate 
the writ, and if the perfons joining in which Ifc has any right U-., or is interefted 
fuch recovery had a fufficicnt eftate and in, though it be dwelled out of him, 
power to fuffer the fame, notwithftand- or difeontinued and turned to a right, 
ing the deed or deeds for making *the Pigot, 109. Bro. Recovery in value 
tenant to fuch writ Ihould be loft or not ty—vo. A recovery with treble voucher 
appear.” But no prior term for years is ufed A make a perpetual bar to the 
will prevent him that has the remainder eilate which the tenant to the precipe 
iu tail from fuffering a common rcco- was Riled of, and alfo of every eftate 
very. Pigot, 50, 51. and by the ftatute of inheritance which has ever been iu 
2t Hen. 8. c. 15. it is enabled, that no the lirft or feeond vouchee or their an- 
■term for years, nor eilate held by ilututc ccflors, and alfo of all remainders and 
merchant, llaple, or elegit, fhall he bat- reverfions depending on thofe eftates,and 
red by a common recovery. Co. Lit. all charges and incumbrances derived 
4 <».a. out of thofe remainders and reverfions. 

Having thus fhewn who is a good te- That which is intended to be fpoken of 
nant to the precipe t it feems necelTary in this note is a recovery with a double 
to premife that a recovery may be fuf- voucher. 

fered with a fingle, double, or treble The tenant and vouchee either ap- 
voucher; a recovery with a fingle pear in perfon or by attorney; the te- 
voucher is where the precipe is brought nant* almoft always appears in perfon. 
againft the tenant in tail himfelf, who for as Ins appearance by attorney would 
vouches over the common vouchees be attended with an additional cxpence. 
This is a good bar to the eftate tail care is generally .taken to make cither 

H 2 the 
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the fo’.ici or employed to fuller the reco¬ 
very, or fomebody who will appear per- 
fonaily in court,tenant to t!ic precipe ; the 
Vouchee too very often appears in court 
in perfon. I,et us then fir ft fuppoft* 
that both the tenant and vouchee appear 
perf.mally ; the firlt llcp regulaiiv is to 
apply to the curiitor of the county 
whetc the lands lie, for a writ of entry, 
giving him proper inftructions as to the 
quantity and quality of the lands, where 
fituate, and the names of the parties, 
and thereupon he makes out a writ, the 
form of which may be lecn pc (lea, 'do. 
2 Black. Com. Appendi:;, 17. Thete 
muft be 15'dnys at lead between the 
teftc and the leturn of the writ—The 
next ftep is to draw on paper a precipe 
in this form, “ Berk/hire, to wit. Com¬ 
mand H'Uiiam Jackfon, gent, that juftly 
&c. he render to Thomas White . gent. 
4 meffuages, &c. (as in the writ of entry 
down to “ which he claims, if?c.”) At 
the foot of the precipe are added thefe 
words, tenant in perfon vouches to 
warranty Roger Elagrave,et(\. who in per¬ 
fon vouches Thomas Francis Martin ;— 
this is ufually called a pracipezt bar. 
The preccipe, with the writ of entry an¬ 
nexed to it, is then taken down to the 
court of common pleas at Weflminjier, on 
fome day of the term in which the writ 
is returnable, when the tenant and 
vouchees (if more than one ) appear at the 
l^jir before one of the ferjeants, who ex¬ 
amines fuch of the vouchees as happen 
to be married women apart from their 
; hufbands, to learn whether they freely 
difpofe of their intereft in the premifes 
or not, and fubferibes his name to the 

' t 

precipe. l£or by a rule of the court of 
C. B. made in Tiinity term 30 Geo. 3. 
it is ordered, “ that from and after "the 
vfirft day of Michaelmas term next, in 
every common recovery, wherein the 
10 
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vouchee or vouchees (hall perfonally ap¬ 
pear at the bar of this court for the put- 
pofe of fuffering fuch recovery, tlie writ 
of entry (hall be fued out, and produced 
at the time of the recording of the 
vouchee or vouchees appearance at bar 
at the foot of the pxsecipe in fuch recove¬ 
ry.” Indeed when a peer of the icalm 
fullers a recovery in perfon, ionic of 
the fcijcants count in open court, re¬ 
citing the pleading of.each party as 
fet forth in the entry of the recovery 
alinoil verbatim. —The next flip to be 
purfued is to have the writ of entry com¬ 
pounded at the alienation-office, in like 
'manner a.s is done in a writ of cove¬ 
nant for a fine; the attorney general's 
hand muft then he had to it, for which 
he receives an ancient fee of 10s. A 
writ of feifiu is then fued out, the form 
cf which may be feen in Wilf. on Fines, 
371. 3d ed. This writ fhould bear 
tcf.e the 4th day inclufivc after the re¬ 
turn of the writ of entry ; as where 
the writ of entry is returnable on the 
Morrow of All .Soul’s, the writ of fciiin 
muft be tolled on the 6th of November, 
There muft alfo be 15 days between the 
tejle and the return of the writ of fciiin. 
If the writ of cutty be returnable fo late 
in the term that the writ of fciiin can¬ 
not be returnable in that term, it » 
made returnable forthwith ; as where 
the writ of entry is returnable on the 
Morrow of St. Martin, (the 12th of 
November ,) or on the oftave of St. Mar¬ 
tin, (the iSth of November,) there are not 
15 days between either of thefe returns 
and the laft return of the term, which 
is 17 days of St. Martin (the 25th of 
November). But if the writ of entry be 
returnable on the laft day of a term, the 
writ of feifiu inuft be returnable the 
firft return of the next term ; unlefs it he 
Tiinity term, in which cafe it muft be 

«. on 
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on the id return, becanfe there are not 
15 da^s between the Iaft day of Eaflcr 
term, and the morrow of the Holy Trinity. 
The writ of feifin rnuft be fealed at the 
feal-office, and then, together with the 
writ of entry, is returned at the return 
office, which is iff the prothonotarj's 
office. The return on the writ of entry 
is in this manner. “ Pledges of profe- 
cut ion John Doe and Richard Roe. Sum- 
monet s, Joh% Dam and Richaed Fenn, 
Sir h, P. Hart, Iheriff.” 

The return of the writ of feifin is thus 
indorfed, “ By virtue of this writ to me 
directed on the 18tli dav of NovcmLer, in 
the year within written, I caufedfull feifin' 
of the tenement, with the appurtenances 
and advowfon within fpecified, to he 
delivered to the within named T. IV. 
as I am within commanded. Sir L. P. 
bart. fheriff.”—The entry of the re¬ 
covery is then drawn up, the form of 
which may be ken in Wilf. on Fines, 
3d Edit ” The recovery when 
drawn out, is entered on a plea roll, 
which may be had out of the protbono- 
tary’s office ; it is then to be exempli¬ 
fied on parchment or vellum ; the form 
of the exemplification, where the writ 
of feifin is returned at the time of the 
telle of the exemplification, may be 
fecn in Wilf- ou Fines, 359. The reco¬ 
very is generally cxemrlified the fume 
term in which it 13 fu fie red, and tefied 
ov dated the lull day of the term, and 
afte* the return of the writ of feifin, 
util fi it be returnable in the next term, 
in which cafe the exemplification always 
bears telle the hill day of the term ; and 
indead of entering the flicriff’s return of 
the writ of feifiu in the body of the 
exemplification, the award only of the 
writ of feifin is entered. See Will', on 
Fines, 3(1-9. Afterwards the writ of en¬ 
try, aud writ of feifin, and the plea roll 
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on which the whole proceedings are en¬ 
tered on record, as already mentioned, 
together with the exemplification, are 
taken unto the prothonotary’s office, 
where the pmcije, and the telle and re¬ 
turn of the wiii of entry are entered on 
the recovety remembrance roll. See the 
form, Wilf. on Fines, 373. 

There aie however, many exemplifi¬ 
cations of recoveries fuffered between 
the commencement of the reign of queen 
Anne and that of Geo. 2. of which no 
entries upon the rolls in the treafury of 
the common pleas are to be found, nor 
is there any writ of entry, fummons, or 
feilm fi!- d with the ctijlos brevium* 
.In order to prevent the inconvenience 
which might arii'e to pmchaftrs from an 
omiffion of this kind, the llatutc 14 
Geo. 2. c. 20. f. 4. reciting, “ tliat 
whereas by the default or negled of per- 
fons <*mployed in fuffering common re¬ 
coveries, it has happened and may hap. 
pen, that fuch recoveries are not en¬ 
tered or. record, whereby purchafers for 
a valuable confideration may he defeated 
of their jull rights,” cnafts, “ that 
tvheic «ny perfon or perfons hath or 
have pm chafed, or fliall pui chafe, for 
a valuable coniideration, any ellate or 
ell a tes in lands, tenements, or heredita¬ 
ments, whereof a recovery or recoveries, 
is, are, or were neceflary to be fullered 
in order to complete the title, fuch per¬ 
fon and perfons, and all claiming und«r 
him, her, or them, having been in pof- 
fefiion.of the purchafed ellate or cllates 
from the time of fuch purchafe, ffiall 
and may, after the end of 20 years from 
the time of fuch purchafe, produce in 
evidence the deed or deeds making a te¬ 
nant to the writ or writs of entry, or 
other#writs for fuffering a common reco¬ 
very, or common recoveries, and de-* 
daring the ufes of a-recovery or ieco- 

vcrici 
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veries; and the deed or deeds fo pro- on the ftatutc of Carlifle, for that only 
duced (the execution thereof being duly extends to perfons who acknowledge 
proved) (hall in all courts of law and fines ; but is provided by the common 


equity be deemed and taken as a good 
and fufficient evidence for fuch pur- 
chafer or purchafers, and thofe claim¬ 
ing under him, her, or them, that fuch 
recovery or recoveries was or were duly 
fuffered and perfected according to the 
purport of fuch deed or deeds, in cafe 
no record can be found of fuch reco¬ 
very or recoveries, or the fame fiiould 
appear not to be regularly entered ou 
record: provided always that the per- 
fon or perfons, making fuch deed or 
deeds as aforefaid, and declaring the 
ufes of a common recovery or recoveries, 
had a fufficicut cflate and power to make' 
a tenant to fuch writ or writs as afore¬ 
faid, and to fuffer fuch common recovery 
or recoveries. 

But it frequently happens that the 
vouchee cannot conveniently appear 
perfonally in court, in which cafe he 
makes a warrant of attorney to fome 
other perfons to appear for him. The 
form of the warrant of attorney is this: 
« R. B. whom W. T. vouches to war-, 
ranty, puts in hri place L. M. and N. 
O. his attornies, jointly and feverally 
again 11 T. W. to gain or lofe in a plea 
of land at the foot of which is added 
what is called the caption; thus, “taken 
and acknowledged on the ift day of No¬ 
vember, in the year of our Lord 1799, 
before us, A. B. C. D.” The warrant 
of attorney muft be acknowledged either 
before a judge, who mutt f»gn it, or be¬ 
fore commiffioners appointed by writ of 
dedimus polefiatem de attornaio fat undo, 
who mutt certify the names of the per¬ 
fons whom the vouchee appoints for his 
attornies, under their hands and feals 
in the manner above mentioned. The 
writ uf dedimus polefiatem is not founded 


law to enable perfons, who cannot ap¬ 
pear in court, to appoint attornie 3 in 
their Head. When it is intended that 
the vouchee (hall appear by attorney, 
the firft ftep in practice feems to be to 
fue out a writ of dedimus pot/ 1 ,:tire. 
which is prepared by the curfitor of the 
county where the lands lie, on his re¬ 
ceiving from the io licit or a frxripc fur 
that purpofe. The pradf: is in lb- 
form already given when we treated 
of the appealaticc of the vouchee in 
perfon, except that at the end of tlic 
pratipe are added, thefe words, “ de¬ 
dimus pot e /1 at: m for ft. 1 ’. whom \V. T. 
vouches to wairanty, directed to Sir 
W. M. N. M. A. B. and C. D.” 
Then the preecipe, (omitting of courfe 
the directions for a dedimus ) warrant 
of attorney, and caption, are engiolfed 
upon the fame parchment, which, toge¬ 
ther with the writ of dedimus polefiatem, 
is delivered to the commiflioners, be¬ 
fore whom the vouchee acknowledges 
the warrant of attorney, and figns it; 
upon which they fign the caption, and 
annex the parchment containing the 
preecipe , warrant of attorney, and cap¬ 
tion, as has been already obferved, to 
the writ or dedimus polefiatem : iudorfing 
on the back of the writ this return 
figned by them : “ The execution of 
this commiffion appears in a certain 
fcliedulc to this commiOion annexed.*' 
A. B. C. D. The form of the writ of 
dedimus is in Wilf. on Fines. 383. By fta- 
tute a ] Eliz. c. 3. f. 5. it isena&ed, that 
every perfon who fhall take the know¬ 
ledge of any warrant of attorney of any 
tenant or vouchee for fuffering of any 
common recoveries, fhall with the cer¬ 
tificate of the warrant of attorney, cer- 
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tify alfo the day and year whereon the 
fame was acknowledged. And that no 
perfonPwho takes any fucli knowledge 
of any warrant for any recovery, fhall 
he bound to certify fucli warrant, ex¬ 
cept it be within one year next after 
the Ca»el knowledge taken; and that 
no clerk or officer /hall receive any writ 
of entry, whereupon any common re¬ 
covery is hereafter to pafs, unlefs the 
day of the knowledge of the warrant 
fhall appear, in or by fuch certificate. 
By a rule of the court of C. B. made 
in Hill. 14 Geo. 3. for the more effectual 
and certain proof of the due acknow¬ 
ledgments of warrants of attorney, taken 
fiom the tenants or vouchees in com¬ 
mon recoveries by virtue of any writ 
of dedimus pete ft a! cm, it is ordered by 
the couit, “that no common recovery, 
wherein the tenant or tenants, vouchee 
or vouchees, or any of them fhall ap¬ 
pear to defend by attorney, fhall be 
arraigned at the bar, unlefs an affida¬ 
vit or affidavits in writing on parch¬ 
ment fhall be made and annexed to a 

• 

tapy of the praeipe and warrant or 
warrants of attorney acknowledged by 
filch tenant or tenants, vouchee or 
vouchees, by virtue of any writ or writs 
of decimus pole ft at em ; in which affidavit 
or affidavits the perfon or perfuns mak¬ 
ing the fame fhall fwear that he or they 
knew the party or parties acknowledg¬ 
ing fuch warrant or warrants of at¬ 
torney, that the fame was or were duly 
figned and acknowledged upon the 
day and year, or feveral days or years 
mentioned in the caption or feveral cap¬ 
tions thereof, that the party or pari¬ 
ties acknowledging, anil alfo the com- 
miffioners taking the fame were all of 
full age and competent underftanding* 
that the femes-covert (if any) were 
folely and feparately examined apart 
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from their hufbands, and freely and 
voluntarily confented to acknowledge 
the fame, that all the faid parties knew 
the fame warrant or warrants of attorney 
was or were intended for fuffering a 
common recovery to pafs his, her, or 
their eftate or eftates, and further, that 
the razure or razures, interlineation 
or interlineations (if any), in the body 
or cap' ion of fuch original warrant 
or warrants of attorney was or were 
made, before the faid parties, or 
any of them, figned the faid warrant 
or warrants, and before the commif- 
fioners figned the faid caption or cap¬ 
tions; which affidavit or affidavits (to¬ 
gether with the faid copy of the pret- 
cipc, and warrant or warrants of attor¬ 
ney whereunto the fame fhall be an¬ 
nexed.) fhall be filed in the office of 
inrolment of writs for fines and re¬ 
coveries. And it is ordered, that all 
and every fuch affidavit or affidavits 
as aforefaid, fhall be made by fome 
attorney or attoinies of the courts of 
IVcJlminJler Hall, or of the feffions in 
Wales, or of the counties palatine of 
kh’Jfcr, Lanea/ler, or Durham j and 
fhall be fworu before a perfon duly 
authorized to take affidavits in this 
e*omt, except where the party or parties 
refpe&ively, at the time of their acknow- 
lodging fuch warrant or warrants of at¬ 
torney, fhall be in that part of Great 
Britain called Scotland, or in Ireland^ 
or in fome other parts beyond the fea. 
And in cafe the faid paity or parties 
fhall be in Scotland, then the faid affida. 
vit or affidavits fhall be made by one 
of the clerks of his majefty’s fignet, 
and fwom before one of the judges or 
other perfons duly authorized to take 
affidavits or demolitions in the court of 
feffion, or court of exchequer in that. 
part of the united kingdom, But if 
4 the 
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the faid party or parties ffiall be in Ire¬ 
land, or in any other parts beyond the 
leas, then the faid aiHdavit or affida¬ 
vits fliall be made by one of the com- 
jpiffioners who hath taken the acknow T 
Ivdgmcnt of fuch warrant or warrants 
of attorney, and ffiall Bt fworn either 
before fome perfon duly authorized to 
take affidavits in this court, or before 
fome magiilrate of the place where fuch 
acknowledgment (hall be taken, having 
authority to adminilter 411 oath, and in 
the prtfence of a public notary, which 
notary ffiall alfo certify in writing under 
1'jis hand and feal, as well the due ad- 
ijiinillering of the laid oath, as alfo 
the name, iignaturc, and office of the 
magiilrate adminiltering the fame.” 1 
And by another rule of the fame court 
made in I rinity term 30 Geo. 3. it is 
ordered, that frwin and after the ift 
day of Iii:/'u7ea;u!S term next, in every 
common recovery, wherein the tenant 
or tenants, or the vouchee or vouchees, 
warrant or warrants of attorney fnall be 
taken uuder a delimits pohf.auin, there 
ffiall he written on every copy of the 
precipe, and of fuch warrant of attar, 
r.ev, having fuch affidavit or affidavits 
as is or are required by the rule of this 
court, made in Hilary term, in the 14th 
year of the reign of his prelent rna- 
jelly, to be thereto annexed, the allo¬ 
catur of the Lord Chief Juflice, or 
fume one other of the justices of this 
court, in the fame or like manner as 
allocaturs are now written on lines 
tpken by delimits potejlatem ; and the 
copy of the precipe and warrant or 
warrants of attorney, with the allocatur 
therepn ffiall be filed, as dire&ed by the 
faid ride:‘and that, at the time of 
iigninrr fuch allocatur, the writ of entry 
for fuch common recovery ffiall be pro- 
’{Jupcd before the judge figning fuch 


allocatur , who may mark fuch writ 
with his title, name, or initials thereof j 
and fuch writ ffiall alfo be produced 
at the time of the arraignment of fuch 
recovery.” And by another rule of the 
fame court, made in Mich. 39 Geo. 3. 
it is ordered, “ tl|jit from and .after 
the lall day of that term, no common 
recovery ffiall be fufiered to pafs, un- 
leis the taking of the warrants of at¬ 
torney for fullering any common re¬ 
covery he before one of the jullicts or 
barons of his m.tjelty’s court of record 
in IVeJlminJler Hall, or one of the fer- 
jeants at law ; or unlefs an affidavit be 
made and filed. Hating that the com- 
miffioners taking the fame are, to the 
bell of the deponent's information ami 
helief, either bar riders of five years 
llauding, or folicitors or attornies of 
leme of the courts in IVeftmh: hr Hall, 
tile judges of the court of 1,'lhuns and 
exchequer, or advocates and clerks to 
the ligru-t of five veers {Gudins; in 
Scotland. ” The Jail mentioned rule 
docs not extend to attornies or folici¬ 
tors of the courts of gnat ftffious in 
Wales, or of the counties palatine, 
therefore they cannot take warrants of 
attornies under a dedimus pmte/tatrm. 
As foon as the dedimus pctejlatem is re¬ 
turned by the commiffioners, an appli¬ 
cation mull be made to the curfitor tor 
a writ of entry ; and one of the judges 
of the C. P. on the produ&ion of the 
affidavit required by the above men¬ 
tioned rules of Geo. 3. and 39 Geo. 
3. which is annexed to a copy of the 
precipe and warrant of attorney, and 
alfo on the produdtion of the writ of 
entry, according to the faid rule of 30 
Geo. 3. (if he is fatisfied) fubferibes 
hi s allocatur at the foot of the copy 
of the precipe and warrant of attor¬ 
ney, ar.d afterwards they arc taken 
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with a precipe at bar to one of the 
fcijeants, who fubfcribes his name twice 
at the* foot of fuch precipe , which is 
written on plain paper, dating at the 
foot of it that the tenant in perfon 
vouches to warranty R. B. efq. who 
by attorney vouchee to warranty Tho¬ 
mas Francis Martin ,” (the common 
vouchee ) and the tenant’s appearance 
is afterwards marked by the protho- 
notary at the fpot of the precipe, thus, 
at bar, tire tenant’s appearance is 
recorded by the court.” As the vouchee 
is not prefent in court to enter into the 
warranty, there mull be a writ of 
jummuncns ad w irrantiaandum , ufually 
calkd a writ of fummons, the form of 
which ma< be feen in Wilf. on Fines, 
jSd. This writ mud bear telle the 4th 
day, inclufive of both days, from the 
return or the writ of entry, if the fourth 
day be a dies juridicus. and a day in term. 
By the common law this writ of fummons 
hali nine returns; but by the llatute 
16 Car. 1. c. 6. f. 10. the returns 
were abridged to five, and now by fta- 
tute 14 Geo. 2 c. 48. f. 8. are reduced 
to four inclufive ; as if the writ of entry 
be returnable from the day of Eajier 
in 15 days, the writ of fummons mull 
be returnable from the day of Eafier 
in five weeks, being the 4th return 
inclufive; and if there are three 
vouchees, the writ of fummons for the 
-d vouchee mud be returnable 4th re¬ 
turns both inclufive from the return of 
the iuintnons of the firft vouchee ; and 
to bear tdle the 4th day inclufive from 
the return of the fird writ of fummons. 

Regularly the warrant of attorney 
ought to bear date after the telle of the 
writ of fummons; but if it Ihould not, 
this circumdance will not invalidate the 
recovery. Thus where upon etror it 
yas infilled that the warrant of attgr- 
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ney of the vouchee bore date before 
the writ of fummons, but it was an- 
fwered that the vouchee might appear 
in perfon without any writ of fummonr 
and make his attorney, and it ihould 
be fo prefumed, and therefore the pro- 
cefs, viz. the fummons, the dedimta 
potejlatem and warrant made by virtue 
thereof were fuperfluous and void. And 
the court faid, that as a common reco¬ 
very was a common a durance, they 
would never reverfe it, if by any means 
they could make it good, i Lev. 130. 
IVinne v. Lloyd- S. C. Sir T. Raym. 
16. 1 Sid. 213. 

The recovery is arraigned of the 
term in which the writ of fura- 
ittons is returnable ; therefore if a re¬ 
covery be intended to be fuffered of 
Michaelmas term, (for indance,)the writ 
of entry ihould be returnable on the 
morrow of Ml Souls, and the writ of 
fummdbs in 15 days of St. Martin, and 
the writ of dedimus Ihould date that the 
writ of fummons was iifued returnable 
at that time. But it fometimes happens 
from various caufes, that the warrant of 
attorney has not been taken in due time, 
fo that^he recovery cannot be arraigned 
of the term it was intended to bei 
wherefore it becomes neceflary to apply 
to the court of C. P. for leave to ar¬ 
raign the recovery in a fubfequent term. 
After fuch leave is obtained, the courfe 
then is to apply to the mader of the 
rolls for an order upon the curfitor 15 
make out a writ of entry returnable the 
term preceding the taking the acknow¬ 
ledgment of the warrant of attorney, 
and to make out a writ of fummons re¬ 
turnable in the next term, and then the 
vouchee appears by attorney, and im¬ 
parls from term to term until the term 
when* the recovery is arraigned. As 
where an application was made to the* 
* court 



Carefwell and another verfus Vaughan. 


4 *J 

court of C. P. in Michaelmas term 177S, 
to allow a recovery to be arraigned of 
that term, under the following circum¬ 
stances: The dedimus was teiled the 
26th of February 1777, .and recited a 
writ of fummons returnable the firit day 
of Eafter term 1777, bdt the warrant of 
attorney was taken at Bombay the 17th 
of December 1777 ; fo that properly the 
fummons Should have been returnable, 
and the recovery had, in Hilary 1778. 
On application to the mailer of the rolls, 
lie ordered the curfitor to make out a 
writ of entry returnable in Michaelmas 
term 1777, upon which the officer made 
out a fummons returnable in Hilary term 
177^, of which term the tenant’s ap¬ 
pearance was entered ; and then they 
imparled from Hilary to Eqfter,, and 
from Eqfter to Trinity, and from Trinity 
to Michaelmas term, when the recovery 
was arraigned. 2 Black. Rep. 1223. 
Gibbons v. Stcphenfon. But fometimes a 
difficulty occurs how to enter Tuch a 
recovery properly of record; therefore 
perhaps the following form maybe found 
fcrviceable. “ And the faid C. D. 
(the tenant) in his proper perfon cometh 
and defendeth his right, when, Ac. And 
thereupon voucheth to warranty E. F. 
(the vouchee) fummoned in the county 
aforefaid, let him have him here from 
the day of St. Hilary in fifteen days, by 
the aid of the court, &c. The fame 
day is given to the faid parties here, 
Icc. And hereupon the faid C. D. (the 
tenant) putteth in his place J. S.and L. K. 
his attornics jointly and feverally againlt 
the faid A. B. (the demandant) to 
gain or lofe in the plea aforefaid, &c. 
At which jlay here cometh as well the 
faid A. B. (the demandant) in his pro¬ 
per perfon, as the faid C. D. (the te¬ 
nant) by the faid L. R. his attorney ; 
•and the laid E F. (the vouchee) being 


fummoned, &c. likewife cometh by 
his attorney, and prays 
leave to imparl thereto here, until from 
the day of Eajler in fifteen days, and he 
hath it, &c.; the fame day is given to 
the parties aforefaid here. Ac. At 
which day here coixcth as well the faid 
A. B. (the demandant) in his proper 
perfon, as the faid C. D. (the tenant) 
by his attorney aforefaid, and the faid 
E. F. (the vouchee) by his attorney 
aforefaid aifo cometh, and he prayeth 
further leave to imparl thereto here, 
until from the day of the Holy Trinity 
in fifteen days, and he l ath it, &c. the 
fame day is given to the parties aforc- 
i'aid here, See. At which day here 
cometh as well the faid A. B. (the de¬ 
mandant) in his proper perfon, as the 
(aid C. D. (the tenant) by his attorney 
aforefaid, and the faid E. F. (the vou¬ 
chee) by his attorney aforefaid alfo 
cometh, and he prayeth further leave 
to imparl thereto here, until the mor¬ 
row of rill Souls, and he hath it, Ac. 
the fame day is given to the parties 
aforefaid here, Ac. At which day here 
cometh as well the faid A. B. (the de¬ 
mandant) in his proper perfon, as the 
faid C. D. (the tenant) by his attorney 
aforefaid, and the faid E. F. (the 
vouchee) by his attorney aforefaid, alfo 
cometh ; and the faid E. F (the vou¬ 
chee) freely vvarranteth the tenements 
aforefaid, w’ith the appurtenances to 
the faid C. D. (the tenant) &c. And 
hereupon the faid A. B. demandeth 
againil the faid E. F. &c.” 

The other fteps neceflary to perfeit 
the recovery, fuch as compounding the 
writ of entry at the alienation office, 
and the return of it, the iiTuing the writ 
of feifin, and procuring that alfo to be 
returned, are the fame as when the re, 
covery is fuffered in perfon. But as 

' the 
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the writ of dedimuspotejlatem is returned 
into the court of chancery, it is necef- 
fary toHcnd a tranfcript of the writ, 
return, warrant of attorney and caption 
from thence into the C. B. by mittimus; 
therefore the entry of the recovery on 
the roll when it is buffered undera dedi¬ 
mus, differs from the entry of a recovery 
fuffered in perfon in this refpeft, that in 
the former cafe the mittimus and tran¬ 
fcript arc alfo eptered verbatim on the 
roll. The form of the entry of a reco¬ 
very with double voucher, where the 
tenant appears in perfon, and the vou¬ 
chee by attorney on a warrant taken by 
a dedimus potejlatem may be feen in Thef. 
Brcv. 102—105. Wilf. on Fines, 3d 
ed. 3S1. 

If the vouchee die before the re¬ 
turn of the writ of fumtnons, the 
recovery is void; for no judgment 
can be given untfil the vouchee ap¬ 
pear and make default; but he can¬ 
not appear until the return of the writ, 
and therefore judgment given fubfe- 
quent thereto, will be after lii 3 death 
and confequcntly void; and this fact 
being collateral to the record, may be 
nfligned for error. 1 Wilf. Rep. 35. 
4c. Wynne v. Wynne. S. P. 1 Burr. 
410. Sheepfaanh v. Lucas. And the 
court will, upon an affidavit ftating the 
death of the vouchee before the return 
of the writ of fummons, flay the puffing 
of the recovery. 2 Vent. 90. Sir 
Thomas Gower’s cafe. So if the writ 
of fummons be returnable on a Sunday, 
and the vouchee die on that day, the 
recovery is void, becaufe Sunday being 
dies non juridicus judgment could not 
poffibly have been given until the Mon¬ 
day following, confequently judgment 
muft have been given after the death of 
the vouchee. 3 Burr. 1595. Swann v. 
fSroamc. S. C. 1 Black. Rep. 496.52$. 


So if the judgment be not regularly 
executed by the return of the writ of 
feifin, the recovery has no manner of 
operation. Sir W. Jones. 10. Jtubrey r. 
Lord Bridgwater. Therefore if a fjpe- 
cial verdidt omit to find a writ of feifin 
or execution, it dannot be prefumed by 
the court, and no advantage can be 
taken of the recovery, nor will the court 
grant a venire de novo, l Wilf. 52. 
Withum v. Lewis. S. C. 2 Str. 1184. 

4 Brown. P. C. 504. But Lord Kenyon. 
in Goodright v, Rigby. 5 Term. Rep. 
1-9 faid that the cafe of Witham v. 
Lewis, lias always been confidered as a 
flrange cafe; and the judges of fuc- 
cceding times have been aftonifhed, that 
nb application was made to the court of 
common pleas to re&ify the defeat in 
that recovery, according to the ufual 
practice of that court. But execution 
may be fued out, though the tenant in 
tail die after judgment and before exe¬ 
cution, Co. Litt. 351 b. In truth the 
writ of feifin is never executed, for it 
is fufficitnt if the writ of feifin be fued 
out and returned. 

.A recovery fuffered by hufband and 
wife, wifi bar the wife of her dower. 

2 Rep. 74. a. Lord Cromwell's cafe. 
10 Rep. 43. a. For ting ton's cafe. Pigott. 
66. it being agreed by all the judges 
that the wife was named in the recovery 
that fhe might be barred of her dower. 
Plow. 515. Eare v. Snow. A woman 
may alfo bar hcrfelf of her jointure by* 
joining her hufband in fuffering a reco¬ 
very in the fame manner, as in levying 
a fine. A recovery fuffered by tenant 
for life, without the concurrence of the 
perfon in remainder or Yeverfion, ope¬ 
rates as a forfeiture of his eftafe for life, 
juft as if he had levied a fine, or made 
a feoffrflent in fee. 1 Rep. 15. b. Sir 
IV. Pdham's cafe. A recovery fuffered ’ 
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by tenant in tail, paflcs to the rccoveror 
an abfolute fee fimplc derived out of the 
eflate tail ; fo that if tenant in tail of 
lands by purchafe , under a fettlerr.ent 
made by an anceftor ex parte maternd, 
with the reverfion in fee by defeent ex 
farte maternd, fuffer a recovery to the 
ufe of himfelf and his heirs, the lands 
will defeend to his heirs ex parte palernd ; 
for the new ufe arifes out of the eflate 
tail, and not out of the reverfion in fee. 
Martin v. Strachart, Willcs\ Rep. 444. 
S. C. 1 Wilf. 66. 2 Str. 1179. 4 Bro. 
P. C. 486. 5 Term Rep. 107. n. (a.) 
S. P. s Term Rep. 104. Roe v. 
£ald<usere. 

A recovery fuffered by tenant in tail 
lets in all preceding incumbrances made 
by himfelf, and renders valid all the 
a&s of ownerfliip which he has exercifed 
over the eftate. As if tenant in tail 
makes a leafe not warranted by ftatute 
32 H. 8. c. 28. or conffffes a judg¬ 
ment, or acknowledges a recognizance, 
and afterwards fnffers a rccoveiy, it will 
operate as a confirmation of thofc 
charges which were before dcftafible 
ky the iflue. 1 Rep. 62. a. b. Capel' s 
cafe. 2 Rep. 52. b. Cholndey’o cafe. 
figott, 120. I Wilf. 277. Bed v. ll'efjh. 
Crufe Recov. 284. 2d edit. It is there¬ 
fore dangerous for a tenant in tail who 
has in any manner incumbered his 
eflate to fuffer recovery, bccaufe the 
incumbrances become valid, and take 
*J»lace before any charge which is 5 made 
on the lands after the recovery. And 
though a recovory be l’uffcrcd for a 
particularpurpofe, yet it will confirm all 
prior incumbrances. As where tenant 
in tail mortgages for years, and after¬ 
wards in confideralion of marriage fuf- 
fers a recovery for the purpofe of fett¬ 


ling a jointure on his wife, it will enure 
to make good the mortgage; fo where 
he confeffes a judgment, See. and fuf- 
fers a recovery to any collateral purpofe, 
it makes good all fuch incumbrances. 
So where tenatit in tail by leafe and re- 
Ieafe previous to Iris marriage conveyed 
his eflate to trnftees to himfelf for life, 
remainder to his intended wife for life, 
remainder to the firil and other fons of 
the marriage in tail male ; the marriage 
took effect and there was iflue a foil; 
nineteen years afterwards the hufband 
fuffered a common recovery, and de¬ 
clared it to le to the ufe of si. B. and hit 
heirs in, tru/t to jell the premifes for the 
payment of his debts. A. B. fold the 
lands for the payment of the debts ac¬ 
cording to the trufl repofed in him ; 
the tenant in tail died, and his foil 
claimed the lauds. The cotmt were of 
opinion that the recovery enured to the 
ufesof the Icttltmenl, and the purchafcr 
had no title, 3 Burr. 1703. Goodright 
ex demife of Tyrrell v. Ml ad. But 
where tenant in tail with the reverfion 
in fee creates incumbiances, and bis [on, 
on whom the eftate tail and reverfion 
defeends, fi.fters a recovery, it will not 
like a fine operate fo as to let the rever- 
lion into pofftffion, and make it liable 
to his father’s debts; becaufe a reco¬ 
very deilroys all remainders and rever- 
fions, and the fee acquired by the re- 
coveror is derived out of the eflate tail. 
Therefore tenant in tail by defeent, 
with reverfion in fee in him alfo by de¬ 
feent, ought not to bar his eftate by fine, 
but fhould fuffer a recovery, which will 
cffedlually prevent the eftate thus ac¬ 
quired from becoming liable to the 
debts or contrafts of his anedluf. Cr*U 
on Recov. 287. 2d edit, 
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William, the heir of William, againft Gwyn. 

Eafter, 20th of King Charles the 2d. Roll. 260. 

O UR lord the king has fent, to his juftices of his great 
feffions in the county of Brecon, his writ clofe in thefe 
words, to wit ^ Charles the 2d, by the Grace of God, of Eng* 
land , Scotland , France , and Ireland , king, defender of the 
faith, &c. to our juftices of our great feffions of our county 
of Brecon , greeting : Becaufe in the record and proceedings, 
and alfo in the giving of judgment, in a plaint which was in 
the court of the lord Charles the firft, late king of England , 
our moil dear father, before Sir Maryiadttke Lloyd knt. and 
Walter Runifey efq. late juftices of our faid great feffions, 
by the writ of him the faid late king, between Sibil William, 
late Sibil Elkin widow, who was the wife of Thomas William , 
and Jenkin William now deceafed, that he the faid Jenkin 
ftiould render to the faid Sibil her reafonable dower, which 
had fallen to her of the freehold which was of the faid Thomas 
her late hufband in L'andt valley , Broyuliis , and Crickaderne , 
whereof Hie had nothing, as it was faid, manifeft error has 
intervened, to the great damage of William William gent, 
fon and heir of him the faid Jenkin, as by hts complaint we 
are informed : we being willing that the error, if any there 
be, fhould in due manner be corrected, and full and fpeedy 
juftice done to the faid V/iliam in this behalf, do command 
you, that if judgment be given thereupon, then you fend to 
us diftin&ly and openly, under your feal, the record and 
proceedings aforefaid, with all things concerning the fame, 
and this writ, fo that we may have them in five weeks from 
the day of Eajler wherefoever we (hall then *be in England , 
that the record and proceedings aforefaid being infpe&ed, 
we may caule to be further done thereupon, for .correfting 
that error, what of right, and according to the law and cus¬ 
tom of our realm of England , ought to be done. Witnefs 
ourfelf at Wejlminjler , the 16th day of February, in the 17 th 
year of our reign. 

The 


4a « 


Cafe 4. 


Writ of error isr 
dower unde nihil 
habit. 
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43 William, the heir of William, \jerfus Gwyn. 


William, 
the heir of 
William, 
v. Gwtm. 

U. 

Aafwer. 


Writ of dower. 


The record and proceedings, of which mention is made in 
this writ, with all things concerning the fame, we fend,to our 
lord the king, at the day and place within contained, to this 
J writ annexed, as within we are commanded. The anfwer 
of Sir Richard Lloyd, knt. and Arthur Trevor, efq. the juf- 
tices within named. 

Breconjhire to wit. The great feffions of our lord the 
king of the county of Brecon, holden at Brecon, in the county 
aforefaid, on Monday the I pth day of September, in the 12th 
year of the reign of our lord Charles the Firft*, «!ate king of 
England, &c. before Sir Marmadule Lloyd, knt. and Walter 
Rum/ey, efq. juftices of his faid late majcfty, of his faid great 
feffions of the faid county.— Charles, by the grace of God, of 
England, Scotland, France, and Ireland, king, defender of the 
faith, &c. to the fh-riff of Breconjhire , greeting: Command 
Jenkin William, that jttftly and without delay he render to 
Sibil William, widow, who was the wife of Thomas William, 
her reafonable dower, w'liich faileth to her of the freehold 
which was of Thomas William , her late hulband, in Llande- 
valley, Crichaderrw, and Broyullis, whereof (1) flie has nothing, 


■ as 


(i) This is called a writ of dower, 
wide nihil hahet, and lies only againft 
the tenant of the freehold. R. N. B. 
34 6, 347. 7th edit.; the form of the 
writ is in the regifter, 170. which varies 
from the writ in this entry in nothing 
dfe but the flyle of the court. When 
a writ of dower is intended to be 
brought, the firft ftep is to make out a 
pracipe for the writ, in this form: 
“ Stajfordjhire to wit; Command A. B. 
that juft]y and without delay ho render 
to C. D. widow, who was the wife of 
T. D. her reafonable dower, which 
faileth to her out of the freehold which 
was of the faid J. D. late her hufband, 
in the parifh of E. or parifhes of E. 
F. and G. whereof Jhe has nothing, as 
fhe fays— Returnable in eight days of 


the * purification of the blcflld virgin 
Mary." A writ is thereupon made out, 
which will not be valid, unlefs drawn in 
the form above mentioned ; for where it 
was “ command A. that, &c. he ren¬ 
der to E. F. her reafonable dower, 
which faileth to her out of the freehold 
which was of B. F. late herhujhand ” &c. 
an ohje&ion was taken to the writ, be- 
caufe it was not “ command A. that, 
&c. he render to E. F. who was the 
wife of B. F. &c” for flic ought to be 
named wifi of B. F. in the beginning of 
the writ; it being the name by which {he 
has any claim to dower; the court held 
the obje&ion fatal, and that the omifiion 
was not fupplied by the fubfequent words 
** of B. F. her hu/band, tSc." Cro. Jac. 
tij, EqUiamv. Harris. When the writ 
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as flic fays, and whereof (he complains that the faid Jenltin William. 

deforceth her; and unlefs he (hall do fo, and if the faid Sibil 

(hall gfve you fecurity to profecute her claim, then fummon v q WY¥ * 

by good fummoners the faid Jenkin t that he be before our * ' * . * 

juftices of our great feffions of your county, on Monday in 

our 


is obtained, the procefs is a fummons, 
and grand andpetit cape. I’. N. B. 3 < 8. 
The fummons %nift be ferved upon the 
land. Hob. 133. slutu v. Walter. And 
for the avoiding of fueh fummons in 
real actions, without convenient notice 
to the tenants of the freehold, it is 
cna&ed by ftatute 31 I'-li/.. c. 3. f. 2. 
** that after every fummons upon the 
land in any real action, 14 days at the 
lcaft before the day of the return there¬ 
of, proclamation of the fummons (hull 
be made on a Sunday immediately alter 
divine fcrvice and fermon, if any fer- 
mun there be, and if no fermon there 
be, then forthwith after divine fervice, 
at or near to the mod ufual door of the 
church or chapel of thht town or parHh 
where the land, whereupon the fum¬ 
mons was made, doth lie; and that 
proclamation fo made as aforefaid /hall 
be returned, together with the names of 
the fummoners ; and if fuch fummons 
/ball not be proclaimed and returned 
according to the tenor and meaning of 
this act, then no grand cape to be 
awarded, but alias and plurics fummons 
as the caufe /hall require, until a fum¬ 
mons and proclamation /hall be duly 
made and returned according to the 
meaning of this att.” Hence it ap¬ 
pears that the fummons and proclama¬ 
tion mult be at leaft 14 days before the 
return of the fummons, that is, of the 
writ of dower; the fummons being re¬ 


turnable on the day of the return of the 
writ. The /heriff, upon the receipt of 
the writ, makes his warrant in this 
form: “ J. W. efq. (heriff of Stafford- 
Ju re, to M. N. and O. P. tny bailiffs 
for this time onlv, greeting; by virtue 
of a writ of dower of our lord the king 
unde nihil hal’d to me directed, I com¬ 
mand you that you command A. 15 . 
that jniily and without delay he render 
to C. JD. who was the wife of J. D. her 
rjrafonable tunver, which, &c. (as in the 
writ) deforceth her; and unlefs he /Hall 
do it, thtfn fummon the faid A. B. that 
he be before our jullices at We/lminjkr, 
in 8 days of the purification of the ble£- 
fed virgin Mary, to /new wherefore he 
will not do it; and that after the faid 
fummons is made, you do, at the moll 
ufual doc* of the pari/h church of the 
pari/h of IC. on Sunday next after the faid 
fummons, immediately after divine fcr¬ 
vice is ended, proclaim the fame fummons 
accoiding to the form of the ilatutc in 
fucli cafe made and provided,—Given 
under the feal of my office, &c." The 
form of the fummons in confcquence of 
this warrant from the lheriff is this, 
*• By virtue of liis majefty’s writ of 
dower wide nihil Label to the /heriff of 
Stafferdjhire dircdetl, and by virtue of 
the faid iheriff’s warrant ttj us dire&ed, 
we do hereby require and cflmmand 
you, that you render to C. D. &c. (as 
it* the vvfft) as /lie alleges, and com¬ 
plains 



4J t> William, tlie heir of William, verfus Gwyfi. 


William, our next great fdlions to be holcten in your county, where-* 
the heir of foever it ftiall happen to be holcien in your couiry, to th tw 

v Gwyn * wherefore he has not done it, and have there the fuminoners, 

1i - L - 1 and this writ. Witnefs ourfeif at Brecon, the 3d day of 

September, in the 12 th year of our reign. Pembroke and 

Mont- 


plains that you the faid A. B. keep her 
out of the fame ; and if you refufe fo to 
do, then we do hereby fummon you, 
that you be and appear before his ma- 
jefty’s jufticca at Wejiminjlcr, in 8 days 
of the purification, to fhew caufc why 
you do not.” Afterwards the {heriff 
returns the writ thus indorfed : “ Re¬ 
ceived, I ft ’January 1797. Pledges of 
profecution, John Doe and Richard Rle. 
Summoners of the within named A. B. 
Thomas Norris and James Sympfnn ; and 
after the aforefaid fummons made, to 
wit, at the mod ufual door of the parifii 
church of E. within fpecified, within 
which the tenements within mentioned 
do lie, upon the Lord’s day. to wit, the 
5th day of January, in the year of our 
Lord 1797, immediately after divine 
fervice and fermon in the faid church 
was ended, I made proclamation of the 
aforefaid fummons, according to the 
form of tbs' ftatute in fuch cafe made 
and provided. J. W. efq. fiieriff.” 

It has been held, that the proclama¬ 
tion of the fummons muft be at the 
tarifb church door, though it lies in 
another county. Cro. Eliz. 472. Rc- 
gifter’s cafe; and it muft appear on the 
return, that the land lies within the 
parilh where the proclamation of the 
fummons was made ; and that the pro¬ 
clamation was made after the fummons. 
1 Mod. 197. Furnis v. IVaterhovfe. 
Where the lands lie in feveral pariflus 
or townfhips, it feems that a proclama¬ 
tion taade at the church or chapel door 


of one parilh or townfhip is fufficient 
within the aft. Hob. 153. Allen v. 
Walter. But a return that the fheriff 
had proclaimed “ the Contents of the 
writ,” is infufucient, becaufc he muft 
proclaim that he made fummons of the 
land. Ibid. However, according to the 
modern practice, it fetms fufficient to 
return that he the fiieriff had made pro¬ 
clamation of the faid fummons according to . 
the form of the Jlalulc, fsV.” On the 
return of the fummons, the tenant is 
entitled to an effoin, which is entered 
hi the office of the clerk of the eff.ii.s 
of the C. B. upon the day of fuch re¬ 
turn ; but it cannot be entered by attorney: 
for it is inconfiftent to fay that a man 
has a legal exetfe for not appearing, when 
he does really appear by attorney, z 
Wilf. 164. Anfon v. Jeffrefon. After 
the effoin is entered by the tenant, it is 
the duty of the demandant to adjourn 
it; and if he ncgleft to do fo, after a 
rule given by the tenant, “ unlefs the 
demandant (hall adjourn the effoin, a 
non-profs will be figned,” the tenant 
may fign a non-profs; which rule and 
non-profs are given in the office of the 
clerk of the tffoins, on rolls kept for that 
purpofe. 1 Rich. Praft. of C. P. 26. 
5th edit. By the ftatute 24 Gen. 2. c. 
48. f. 3. the day of adjournment in a 
writ of dower is to the fourth return 
next trifuing the return of the writ of 
dower both inclufive ; as if the writ be 
returnable in 8 days of the purification, 
the adjournment day is in one month of 

Eaflcr 
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}Montgomery . Pledges to profecute, John Doe and Richard Wilium, 
-Summoners, John Denn add Richard Ferih.—John ^ll 
Herbert, efq. flieriff. v. Gvvym. 

Brecotijhire , to wit. It is confidelred by the court of our v.- — J 

lord the king here, that Lewis Lloyd , gent, and Hugh Mere - jl.L^and h! M. 
dith, gent, do fue for Sibil William, who is within age, as her foe for the 
next friends, agalnft Jenkin William, in a plea of dower.— i sa nfofem, as"* 
Charles, by the grace of God, of England, Scotland, France, her next friend*. 

and 


F.njlcr. But if the tenant do not enter 
his t-flbiu on the return of the fummons, 
the demandant may on the day of excep¬ 
tions, which is the day next after the 
’effoin day, enter a ne rccipmlur. 

If the tenant negleft to appear on the 
return of thefum .Tons,or enter an effoin; 
or, in cafe of an effoin being entered, 
do not appear on the day given by 
the adjourn went of the ifloin, which, 
we have hen, is the fourth return day 
after incluftve, the next procefs, for the 
demandant to fue out, is th e grand cape. 
The form of the writ, vthen the default 
is for not appearing on the return of the 
ftimmot: r, may be thus: “ George the 
third, &c. take into our hand, by the 
view of good and lawful men of your 
county, the third part of 2 mefTuages, 
loo acres of land, io acres of meadow, 
and 5 acres of wood, with the appurte¬ 
nances, in the parifti of E, in your 
county, which C. D. in our court before 
our juftices at Wcjlminjlcr, claims, as the 
dower of her the faid C. D. of the en¬ 
dowment of J. D. her late huiband, 
again!! A. B. by our writ of dower unde 
nihil bale!, for the default of him the 
faid A. B.; and the day of the taking 
thereof make known to our jullices at 
iVflminfler by your letters under feal; 
fcfid fummou by good fummoners the 
Vox.. II. 


faid A. B. that he be before our juftices 
at IVcJlminJler, in 15 days of Rafter, 
to anivvtr and !hew wheref >re he was 
not before our juftices at JVeftminder , 
in S days of the purification, according 
.as he was fummoned but when the 
default is for not appearing on the ad ► 
journment day of the effljin, then, “ where¬ 
fore he did not keep the day given him, 
by reafon of his effoin, before our juf¬ 
tices »: Wef}minjler, in one month of 
jEa/SferJaft palt, and have there the names 
of thofc by whofe view you fhall do 
this, and this writ Witnefs, John 
Lord Eldon, at Weftminfter , the yth day 
of April, in the 40th year of our reign.” 
If the flier iff do not return the writ, the 
demandant may fue out an alias grand 
cape at the return of the firft writ; the 
form of the entry of the grand cape and 
alias, when the tenant makes default at 
the return of the fummons, may be feen 
in Raft. 239. a. pi. 4. But if the (hcriff 
executes the writ, the return is indorfedt 
on it in this form : “ By virtue of this 
writ to me direded, on the 5th day of 
April, in the year within written, I have 
taken into the hands of our lord the 
king, by the view of Oliver Prichotl and 
Nicholas Reed, good and lawful men of 
my county, the third part of the lands 
and tenements within mentioned with 

the 1 
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William, 
the heir of 
William, 
V. G*ym. 

Re-fummons. 
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and Inland , king , defender of the faith, See. to the fheriff of 
Brecott/hire, greeting : Command Jenhitt William , that juflly 
and without delay he render to Sibil William , widow, who 
was the wife of Thomas William, her reafonable dower, 
which fajleih to her of the freehold which was of Thomas 
William, late her hufband, in Llandevallcyfc Crickadern, ana 
Broyullis , whereof flie has nothing, as (lie fays, and whereof 
(he complains that the (aid Jenhin deforccth her, and unlefs 
he fliall do fo, then (2} re-fummon by good fummoners, the 
faid Jenhitt, that he be before our juftices of oitr great fef- 
(ions of your county, at Ilmen, in your county, on Wtdnefday 
next enfuing, to ftitw wherefore he has not done it, and 
wherefore he was not in our court before our juftices of our 
great Tedious of your county, on A,onday in that fame fedions 
in your county, as he was fummoned ; and have there then 
the fummoners and this writ. Wicuefs Sir M. Lloyd, knt. 
at Brecon, the iyth day of September, in the iatb year of our 
reign. Summoners, 'John Dam and Richard Fenn.—John 
Herbert, efq. flieriff. 

Pleas at Brecon , in the county of Brecon, before Sir Mar- 
module Lloyd, lent, and Walter Rumjey , efq. juftices of our 

lord 


the appurtenances, as I am within com¬ 
manded : and I have, by Thomas Norris 
and John Symp/on, given notice to the 
within mentioned A. B. to be and ap¬ 
pear before his maje-fty’s juftices at 
Wcjlnunjler, at the time and place within 
mentioned, as I am alfo within com¬ 
manded ; fummoners of the within 
Earned A. B. Thomas Norris, and John 
Symp/on. J. W. efq (heriff.” If the 
tenant negleft to appear on the* return 
of the grand cape, the demandant is 
triftly intitled to judgment of feilln 
and to an award of a writ of inquiry of 
damages \ but if the tenant appear on 
the return of the grand cape, the deman¬ 
dant, inftdad of infilling upon final judg¬ 
ment again ft the tenant for his default 


to the fummons, may wave the default, 
and take an appearance upon the grand 
cape, and fo in a petit cape. 1 Salk. 
216, 217. Staple v. Hayden, S. C. 6 
Mod. 4. Anciently this waver could 
only be, where the tenant, at the return 
of the grand cape, waged his law of non 
fummons; fee Co. lint. 175, b. 176. a. 
1 Brown. Ent. 202, 203. but it feems 
now to be lufficient to fay, that the de¬ 
mandant relcafes the default of appear¬ 
ance on the return of the fummons. 
Robinf. l*hit. 268. 

(2) A re-fummons is neither necef- 
fary nor ufual; but it is held that it 
may be by cuftom. Com. Dig. Plea¬ 
der, (2. Y.) 
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lord the now king of his great feflions of the faid county, at 
the great feflions of our fiid lord the kiiit* of the faid county, 
holden at Brecon aforefaid, in the faid county, on Monday the 
19th day of September, in the 12th year of the reign of our 
lord Charles , by the grace of God, of England , Scotland, 
France, and Ireland, king, defender of the faith, &c. 

{3) Brecon/hire, to wit. Sibil William , widow, who was the 
wife of Thomas William , by Lewis Lloyd and Hugh Aleredith , 

who 


WlttTAM, 
the heir of 
W 1L1..AM, 
v. Gwtn. 


Count. 


(3) But if the tenant appear upon 
the fumtnons or in cafe of an effoin be¬ 
ing cart, upon the adjournment day of 
the efToin ; or if he appear upon the 
return of the grand rape, and the de¬ 
mandant releafe the default of appear¬ 
ance upon the fummons; the demandant 
muft then count. The declaration in 
this entry is in the ufual form, except 
that the demandant, being an infant, foes 
by her next friend, in Head of attorney ; 
and that it is alfo fometimes the practice 
to add after hujband the words, “ by 
writ of our lord the king of dower 
whereof (he has nothing. See." Bufthis 
addii ion does not feem neceflary. If the 
lands lie in feveral parifhes, it feems the 
better way to fpecify the particulars in 
each parifh: as the third part of, &c. 
in the parifti of A. and the third part 
of, &c. in the parifli of B. &c. The 
Count muft demand a third part of the 
whole premifes, as a third part of two 
mefluages, tco acres of land. Sic. for 
if the demand be of three meffunges and 
50 acres of land, it is bad, though three 
mefluages and ;o acres of l>nd are the 
third part of the whole eftate. 3 Lev. 
169. Whelpdale v. IVhdpdale • Thfi 
word tenement has been held to be of too 
uncertain and general a defeription ; be- 
caufe in real actions the premifes muft 
be deferibed with fuch preciflon aijd 
certainty as to enable the flic riff to de¬ 


liver fei;’n of them to the demaudant $ 
but tenement is a word which may fignify 
either boujes or lands, or any thing elfe 
that may he holden ; and a judgment in 
dower for tenements was revet ft d in the 
«K. B for that rcafon, though the tenant 
confefltd the action, at. 1 the flteriff had 
delivered feifin. 2 Ld, Raym. 1:84. 
Kerry v. Kent, S C. 8 Mod. 355. 
1 Str. 625. 'i ..e wo "d tenement was 
,at thaPtimc holden to be alf.- too uncer¬ 
tain tie an ejeSment, and fot the fame 
reafon. 2 btr. 834. Gootititle v. Walton* 
3 Wilf. 23. Goodtitle y. Flood, hut as 
eje&ments arc under the control of the 
courts where they are brought, and the 
lefi'or <sf the plaintiff muft at his peril 
fhew the premifes he has recovered to the 
fheriff, it was afterwards held that tene¬ 
ment was well enough in an ejeJment. 

I Burr. 6:3. Co!ting ham v. King 5 Burr. 
2673. Connor v. // ejl. 1 Term Rep. 11. 
Doev. Denton But the authority of 
thefe cafes has been over-ruled in a late" 
cal'e, where an ejectment fora mefluage 
and tenement was adjudged bad alter ver- 
di&, and judgment was an-efted. t Faft, 
441. Doe v. Plowman. If the count 
does as ufual demand a third part, Sic, 
and the lands are of gavelkind tenure, 
the tenant may aver them to be fo, and 
plead ih bar, that by cuftom the wife is 
intitled to be endowed of a moiety, data 
fofa & cafla remauferit , and that flte mar- 
* tied 


44« William, Ac heir of William, vtrfus Gw fit, 

William who are admitted by the coart of our lord the king here to 
the heir of p ro fecute for the faid $#//, who is within age, as her neat 

w. Gw™” friends, demands againft Jenkin William a third part o/ the 

\ — L — » manor of Criekaderne and Rhywe, and of Z4 mefTuages, two 

water corn grift mills, 500 acres of land, do acres of meadow, 
100 acres'of pafture, 100 acres of wood, 29 > acres of furze 
and heath, with the appurtenances, and 80 (hillings of rent, 
in Llandcvalley, Broyullis , and Criekaderne , as her dower, of 
the endowment of the faid Thomas, her late hufband, &c. 
Ktlditit. (4) And the faid Jenkin, by William Watkins, h*s attorney, 

comes, and fays nothing iu bar or preclufion of the faid Sibil, 

whereby 


ried again; or if the demandant has 
remained Angle, it feems it will be 
equally a good defence to fay. that fhe; 
is intitled to be endowed of a moie¬ 
ty dum fola , &c .; for it (hall not be 
in her power to wave her cuftomary 
dower, and take a third part at common 
law, becaufe in that cafe (lie would be 
intitled to retain her dower, although 
(he married again, t Leon. 133. Hunt 
v. Gilborn 's cafe. S. C. Cro. Elis. 121. 
S. P. Ibid. 825. Davie, v. Selby. Rob. 
Eat. 345. Co. Litt. 33. b. Rob. Gavel¬ 
kind 179—183, Sav. 91. 

(4) After the demandant has count¬ 
ed, it it held in many cafes that the 
tenant may pray a view. Co. Ent. 
177, a. Raft. Ent. 228. b. 232. b. 
239. b. Clift. 299. 3 Lev. 169. Whelp- 
dale v. Whclpdale. Ibid. 220. Bernet 
-v. Rich', but Dy. 179. a. pi. 41. * 
lnft. 481. 45 Edw. 3. 17. pi. 3. Fits. 
View 5?. 2 Lev. 117. dftmal v. Hflmal , 
are to the contrary; and it is probable, 
that the ftrong inclination of the court 
would be to difcountenancc, if not dif- 
allow, the'plea, being a dilatory ; as it 
ncceflarily occasions great delay in a 
demand much favoured in law, ai.d the 
‘ widow is in the mean time without any 
fapport. It is now held that an impar¬ 


lance is not to be granted in dower. 
Barnes, 2. Foflcr v. Kirlley. At com¬ 
mon law, if the hufband died ferfed of 
the land, the heir was not entitled to a 
view, becaufe the law prefumed he 
knew the lands which his anceftor had 
at the time of his death. 2 lnft. 481. 
Bet if the huftnnd aliened the land, the 
tenant was entitled to a view at the 
common law ; but by ftatute of Wejl- 
minfter 2. (13 Edna. 1.) c. 48k the view 
is taken away where the huiband aliened 
the lands to the tenant, or his anceftor. 
Therefore if the tenant in either of thefe 
cafes demands a view, the demandant 
may counterplead; and where the 
counterplea is, becaufe the hufband had 
aliened, the word aKenavit is proper, 
being ufed in the ftatute. 3 Lev. 220. 
Berne, v. ZLich. 3. Lev. 168. Whelp- 
dale v. Whelpdale. The form of the 
plea and counterplea may be feen in 
Clift. 299. So the tenant may pray a 
view before the count. Cro. Car. 351. 
Wickham v. Enfield. Willes’s Rep. 347. 
Davit v. Lee,. Iflue may be taken on 
the counterplea. Raft. Ent. 239. b. If 
the tenant demurs to the countcrplea, 
and it is adjudged againfl him, the judg¬ 
ment will be peremptory. Com. Dig. 
Pleader [z Y, 3). But where the view 
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whereby the faid Sibil remains undefended therein againft the William, 
fai^ Jenkin j judgment that the third part of the manor, tene- ^he heir of- 
merits, and rent aforefaid with the appurtenances, be taken v Gwyn.* 

into the hands of our lord the king, and the -day. See. and ■ •- j 

that he be fummoned that he be on Monday in the next great Pctlt ta f , ‘ 
fc (lions, See. wherefoever, &c. to hear their judgment there¬ 
on, &c. At which day here, to wit, at Brecon aforefaid, in 
the county aforefaid, in the next great fe&ons of our lord the 
king there, held on Monday the 3d day of Jlpri!, in the 13th 
year of the reign of our lord Charles , now king of England , See. 

before 


is granted, the tenant is again entitled 
to the fame effoin as before, and at the 
return of the view, or the adjournment 
of the effoin, the demandant mult count. 
de novo. If the tenant pli&ds non-tenure, 
jointenancy, Si c. in abatement of part 
of the demand, the demandant may 
abridge or narrow her demand to the 
refidue, and the writ will remain good ; 
and ihe may do fo though the tenant 
does not plead in abatement. See pojl. 
330. Denn'u v. Dennis. Lev. Ent. 76. 
The rule upon this fubjed is laid down 
by Juyn Chief Juftice in 14 H. 6. 3, 4^ 
JJro. Abridgement , 12. who faid, **that 
in all cafes where the writ is de libero 
tenemento generally, as in affize and writ 
of dower, where the writ is “ her rea- 
fonable dower, which falleth to her of the 
freehold of W, her hufband,” the de¬ 
mandant may abridge his plaint or de¬ 
mand ; and the reafon is, “ becaufe al¬ 
though he abridges fome acres, yet the 
writ remains true as to the reft, it being 
liberum tencmentum ftill; but in a pra - 
cipe quod reddat , where a certain number 
j of acres is demanded, the demandant can¬ 
not abridge, for he would falfify his 
writ: and where a writ is acknowledged 
to be falfe in part, it mud abate in the 
whole; and even in an ajfne de .libero 


tenemento in A. and B. the plaintiff 
cannot abridge his demand as to all in 
B. for his writ would be falfe; and fo 
note the difference.”—>See ftat. 23 H. 8. 
c. 3. See alfo 3 Lev. 68. Chet ham v. 
Sleigh. Herne, 341. 

There are fome pleas which may be 
pleaded in abatement', as antient de- 
mefOt , 1 Rol. Abr. 322, (E.) pi. 2. 
Rob. Ent. 250. Aft. Ent. 297. which 
may be pleaded even after a releafe of 
the default of appearance to the fum- 
mons upon the return of the grand 
cape; or in other words, though the 
ten wit does not appear until the return 
of the grand cape. 1 Roll. Abr. 324. 
(H.) pi. 1. Or that the demandant 
married pending the adion: fee the 
form of the plea, Co. Ent. 173. b. 
The plea of non.tenure either of the 
whole or part, though ufually called a 
plea iu abatement, concluding wfm 
praying judgment of the writ, is not 
ftriAly a plea in abatement, though 
a dilatory; for fo far from giving the 
demandant a better writ, the plea is 
that the tenant is n6t liable to the ac¬ 
tion, inafmtich as he doe£ not hold the 
land in any fhape; and befides, it is fre- 
qufntly pleaded as to part, along with 
a plea in bar to the reft. Sec the fom 
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William. 

the heir of 
W 1 L AM, 

v Gwvn. 


Judgment of 


feifin. 


before Sir Mar mad ale Lloyd , knight, and Walter Rusnfey, rfq. 
juitices of our faid lord the king of the gr*ai Tedious of his 
faid county, comes the faid S/A/ 7 , by her faid next friends, 
and the faid Jrnkin does not come, and the flicriff now teltihcs 
the day of the taking, &c. and that he fumn\oned, &c. There¬ 
fore it is donfidered that the faid Sibil reco^r her feifin of 
the third part aforefaid, with the appurtenances, againft the 
faid Jcnkin by default, &c. and tlie faid jenkin in mercy, &c. 
Afterwards, to wit, on the faid Monday , the 3d day of Aprils 
the faid Sibil, by her faid next friends, fays that the frid Thomas 

her 


Raft. Ent. 231. a. b. 2:2. b. 1 Bro. 
Ent 205 Clift. 3o?. pi. 1 1. Rob. Ent. 
*46 1 Lut. 716, 717. when non-tenure 
is pleaded to part, and the demandant 
admits the pica, fhe may abridge her 
demand to the rcfiduc, as we have al¬ 
ready obferved. 

As to pleas in bar in this aft ion, they 
are of two fort'i; one denying the .right 
of the demandant to any dower at all j 
and the other admitting her right, but 
alleging fome excufe for not having 
affig tied it before. Under the former 
head are included the following, among 
other pleas; as that the demandant’s 
hufband made a feoffment of the lands 
to the tenant, and was afterwards at¬ 
tainted of treafon: and a replication that 
her hufband was pardoned will not, it 
feems, be any anfwer; for her title be¬ 
gins by her marriage, and muft continue 
and be confummated by the death of 
the hufband ; but the attainder inter¬ 
rupts her title as an elopement by her 
Would have done; and this interrup¬ 
tion is not helped by the fubfequent 
pardon. j'Leon. 3. Maynye’s cafe, 
a Eawk. B. C. c. -,9. fee liatute 5 and 
6 Edw. 6. c. 11. f. 13- i>o the tenant 
ynay plead in bar that, the demandant’s 
hufband was never feiicd of fuch an 


eftate in the lands that fhe can have any 
legal claim to be endowed of them ; 
as that he was only tenant for life, or 
donee in fpecial tail by a former wife; 
this is ufually termed a pita of m- unques 
jfifie que dower ; fee the form of the 
plea. Raft. Lint. 2-.0. a. Co Ent. 176. 
a. Herne. 340. Rob. Ent. 237. r Bro. 
Ent. 203. Clift. 203. pi. 12. Or the 
tenant may plead the former plea 83 
to part with one or more pleas to the 
rcfiduc. Herne. 340. Rob. Ent. 237. 
Z79. Clift 303. pi. i j. So the tenant 
may plead that the demandant and her 
fuppofed hu/band were never accoupled 
together in lawful matrimony ; and if 
flie replies fhe was married at B. in fuch a 
dioccfe, the court wiii fend a writ to 
the bifltop to certify whether there was 
a marriage or not ; and as the faft is 
to be tried and determined by his cer¬ 
tificate, (fee the form as well of the 
pleadings as of the writ and certificate. 
Raft. Ent. 228. a. 228. b. Co. Ent. 
i/o a. b. 181. a. Rob. Ent. 240. 

1 Bro. Ent. 204.) therefore it muft 
Hate pofitively either that A. and B. 
were lawfully accoupled together in 
lawful matrimony, or that thty were 
not fo. 9 Rep. 19. b. Bedingficld’a 
cafe. 2d. Towns. Judg. 95, 96. Dy. 
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her late hufband, &c. died feifed of the manor, tenements, 
and rent aforefaid with the appurtenances, and prays a writ 
of our faid lord the king, as well to have full feifin given 
her of the third part aforefaid with the appurtenances, as to 
enquire of the damages, &c. and it is granted to her re¬ 
turnable here at Brecon, in the faid county, on Tuefday next 
enfuing, &c. ^lt which day here, to wit, at Brecon aforefaid, 
in the county aforefaid, &c. before the faid juilices, &c. 

comes 


W 11.1,1 A M, 
the heir of 
William, 
v. Gwyn. 


Demandant fays 
that her hufband 
died leiled, and 


prays a writ, a* 
well of feifin, as 
of inquiry of da¬ 


mages. 

[ 45 ] 


568. b. 3IJ. If it ftate evidence only it 
is infufficient, and the court will fend 
another writ to the bifhop to make ano¬ 
ther certificate. 2d Towns. Judg. 96. 
If the marriage was folemni/.ed abroad, 
or in Scotland, fo that the court cannot 
fend a writ to any bifhop, the lawful- 
nefs of the marriage mult of neceffity* 
be tried by a jury, and therefore the 
replication muft conclude to the coun¬ 
try, and the iffue will be tried in the 
county where the venue is laid. 2 H. 
Black. 14;. Ilckrton v I!thrUm. The 
tenant m 3 y alfo plead that the demand¬ 
ant eloped from her hufband, and lived 
with another ptrfon in aunheiy^during 
the coverture. Rail. Ent. 230. a. 1 Bro. 
Ent. 204. 2 Bro. Ent. 109. Bob Ent* 
2f>o. • To which the demandant may 
reply eithei that flic did not elope. Rail. 
2?0. a. 2 Bro. Ent. 109. Hob. Ent. 
.263. Or that file was afterwards re¬ 
conciled to her hufband. Dy. 107.3. 
l Bro. Ent. 204. The tenant may 
alfo plead a divorce a vinculo mutrimouii. 
Co. Litt. 32. a. Or he may plead a join¬ 
ture, made by the demandant’s lnifbajid 
on her, before marriage. Co. Ent. 17 z.a. 
b or that it was made after marriage, and 
the wife agreed to it after her hufband’s 
death. Co. Ent. 171. b. 172. a. Rob. 
Ent. 261. So the tenant may plead 
that the hufband levied a fine, and the 
demandant made no claim within five 


years after his death. Co. Ent. 171. a. 
Clift. 305. to which fhe may fay that 
fhe brought licr a&ion of dower within 
five years. Co. Ent. 171. b. Or the 
tenant may plead that the demandant 
and her huiband levied a fine, or fuffer- 
ed a common recovery of the lands ; 
fo the tenant may plead an outftanding 
term created before the coverture, and 
pray that the demandant may not have 
execution before the end of the term. 
Rob Ent. 2j7- or that there was a 
demife for years before coverture, and 
praying that the demandant may be en¬ 
dowed cf the reverfiou and rent. And 
if the tenant does not plead fuch term, 
he cannot fet it up afterwards as a prior 
title to an <jedtment, brought by tenant 
in dower after her recovery to obtain 
pofi'efiiun. 1 Salk. 291. Lindfey v. 
Lindfey. 

As to the other fort of pleas, in bar 
which admit the right of dower, but 
allege fome excufe } the tenant may 
plead that the demandant detains the 
deeds and evidences belonging to the 
eftate, and that he was always ready to 
affign her dower if fhe would deliver 
them, &c. Raft. 229. b. if the de¬ 
mandant replies, that fhe is ready to de<= 
liver them to the tenaqt, and brings 
them into court, judgment is given for 
hqf immediately. Raft. 230. a. The 
demandant may alfo reply that (he dpet 
I 4 bo! 
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the heir of 
William, 
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comes the faid Sibil, by her next friends, &c. and (he fheriff, 
to wit, Sir William Lewis, bart. now returns that, by virtue 
of the faid writ, on the 5th day of jfpril, in the 13th year 
aforefaia, he caufed the faid Sibil to have full feifin of the 
third part of the manor, tenements, and jreut aforefaid, with 
' ,» the 


not detain the deeds, &c. ; but it is a 
dangerous replication, for if the jury 
find it falfe, file will lofe her dower. 
Hob. I99. Brickhead v. Archb. of 
Tori- fco the tenant may plead that he 
has always been and ftiil is ready to 
render dower, and pray that the de¬ 
mandant may not have damages. Rail. 
236. h. 237. a. t Bra. Ent. 20$. For 
if the tenant plead it at the return of 
the fummons, that is, of the writ, he 
will be excufed from paying mefne 
profits and damages for the detention 
of the dower, uulefs the demandant has 
requefted her dower. Co. Litt. 37. b. 
if (he has, it muil be ftated in the re¬ 
plication, and ifiue may be taken upon 
it. Harg. Ca. Litt. 33. a. note (1.) 
t Lutw. 717. Therefore as the heir is 
pot bound to afiign dower until he be 
requefted. Lord Coke recommends it 
to the widow, to demand her dower in 
the prefence of witnefles, as foon after 
her hulband’s death as (he can. Co. 
Litt. 32 b. If (lie admits the plea and 
has judgment, although (he will not 
recover mefne profits and damages 
'from the death of her hu/band until 
the commencement of the fuit, yej (lie 
will be entitled to receive them from 
the commencement of the fuit to the 
award of the writ of inquiry : fee the 
form of the judgment and writ of in¬ 
quiry, 1 Rich. Pradh C. P. 509. 5. 
fdft. Barnes 234. Penrice’s cafe. t 
If i^Tue be joined on any plea which 
dilutes the right of dower, except pe 


vnqurs decouple , which we have feen, is 
to be determined by the bifhop’s certifi¬ 
cate, the jury procefs is thf. Lime as in 
perfjnai adlionii in the C. B. viz. a ve¬ 
nire fuias, and a habeas corpora jurato- 
rum ; Poll. 340. Dennis v. Dennis. 2 
Wilf. I2f. Robins v. Crulchk y; and 
by rlatute 24 Geo. 2. c. 48. f. 4. it is 
cnadted, “ that in all writs of dowrr 
unde nihil habet, after blue joined, it 
(hall not be needful or requifite to have 
above 15 days between the tefte and 
return of ihe venire facias, or any other 
procefs to be fried out for the trial of 
the faid blue, but that the writ of venire 
facias and other procefs, after ifTue 
joined until judgment be given, having 
only J5 days between the tefte and 
return thereof, (hall be good and ef- 
fedlual in law a; is ufed in perfonal ac>t 
tions.” 

At tbe common law there were no 
damages in dower; but by ftatute of 
Merton, 20 H. 3. c. I. it is enacted, 
** that if a widow (hall recover her 
dower of the lands whereof her hu/band 
died feifed, the tenant (hall yield da¬ 
mages, that is to fay, the value of the 
dpwet from the time of the death of 
her ini (band until the day (he (hall 
have judgment to recover feifin and 
by the ftatute of Gloceftcr, 6 Edw. j. 
c. 1. which gives cods in all cafes where 
the party is entitled to damages, cofts 
are given in this adtion. If the jury 
find a verdict for the demandant, they 
ought alfo to find, 1. that her hufband 

died 
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the appurtenances, that is to fay, of 3 meffuages, 1 mill, William, 

3 co acres of land, 3 acres of meadow, 20 acres of pafture, ^ 

and 10 acres of wood, with the appurtenances, called and Vi Gwyn.* 
known by the feveral names of Tyrallan ijfa t Tyr-yllan-yrba % ‘ - L - j 

Tyrillan and Tye-my t in Llandevalley, in the faid county, and of 

2 mafiuages. 


died feifed , and alfo of what eftate, and 
the time of bis death, to intitle her to 
tnefne profits ^pd damages for detaining 
her dower under the ftatute of Merton. 
2. the annual value of the land; 3. they 
nnift aflVfs the damages on account of 
the detention of her dower, and 4. cofts. 
Co. Lit, 33. a. Poft. 331. Dennis v. 
Dermis. And the demandant has there¬ 
upon judgment to recover feifin of a 
thud part of the tenements in demand 
in feveralty, by metes and bounds, and 
the mefne profits and damages. See the 
form 2d Townf. Judg. 102. pi. 23, 26. 
l’uft, 331, 332. But if the jury omit 
to find either the whole or any part 
thereof, the omifiion may be fupplied 
by a writ of inquiry. 1 I.eon. r?2. 
liutlcr ami gyres' cafe. 2d Townf. 
Judg. 114. pi. 31. 1:1. pi. 46. As 
where the jury find that the hufband 
died feifed, but omit the reft, a writ of 
inquiry may be awarded to i'upply the 
omifiion, cd Townf. Judg. ico, 101. 
pi. 22, 23. So where the jury negledt 
to find damages for the detention of the 
dower and cofts. Ibid. 102. pi. 24. Or 
the demandant may remit the value anft 
damages, Ibid. 100. pi. 21. and as 
damages and cofts are added l;y ftatnte, 
to the judgment given by the common 
law tp recover feifin, the judgment as 
to the latter may be affirmed in a writ 
of error, and the judgment for the 
damages reverted, becaufe they are 
diitiuct in their nature ; and a writ of 


error lies after judgment in feifin, and 
before judgment for damages. 1 Lev. 
38. Aleivorth v. Roberts. Harg. Co. Lit. 
32. b. note (4). And upon this prin¬ 
ciple it feems to be, that where there is 
judgment to recover feifin either by de¬ 
fault, or upon verdict, where the jury 
have neglected to find any thing clfe, 
and the writ of feifin is executed, and 
tRe tenant dies before there is any judg¬ 
ment for the value and damages, the 
demandant cannot have a feire facias 
either againft the heir or terre-tenants, 
for the purpofe of fuing out a writ of 
inquiry of fuch value and damages; 
becaufe*when the tenant dies before 
judgment given for them, it remains a 
judgment at common law. 1 Lev. 38. 
Aleivorth v. Roberts. S. C. I Sid. 188. 

C. cited 3 Lev. 275. Mordant v. 
Tharoltt. So where the demandant dies 
after judgment of feifin, but before the 
execution of a writ of inquiry for the 
value and damages, her perfonal re- 
prefentative fhall not have a fare facias 
for the value and damages. 1 Salk. 
251. Mordant v. Thorold. S. C. 3 Lev. 
275 - 

In the prefent cafe there ought to 
have been judgment of feifin without 
an award of a grand or petit cape ; the 
former proccfs, which it feems to be, 
is erroneous, becaufe if never lies after 
an appearance in chief by the tenant, 
as in this cafe ; the latter is equally er¬ 
roneous, becaufe the nihil dicit, or de¬ 
fault* 
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2 mefluages, 30 acres of land, 6 acres of meadow, 10 acres of 
pafture, and 10 acres of wood, with (he appurtenances, in 
Llandevalky aforefaid, now or late in the tenure or occupa¬ 
tion of Henry John Madock, and of 6 acres of meadow, 3 acres 
of pafture, and 3 acres of wood, with the appurtenances. 


m 


fault is in the fame frflions or term which 
the tenant appeared in. 1 Bro. Ent. ac2. 
204. Poll, 46. Indeed if the default be 
in a term fulfequent to the appearance 
a petit cape mud iffue. Pod, 46. Herne 
33a, 333. Ibid. 339. Rob. Ent. 2*3. 
There feems to be no difference in the 
form of a grand or petit cape, except that 
the words “ and the day, &c.’’ are omit¬ 
ted in the latter. The form of the entry 
it feems, ihould have been after the words 
4 ‘ therein againji the jaid fen kin, undefen¬ 
ded thus, “ Therefore it is confidered 
that the faid C. D. recover, agairift the 
faid A. B., her feiiin of the tjiird part 
abovedemanded, with the appurtenances, 
to be held by her in feveralty by metes 
and bounds, and the faid A- B. in mercy, 
&c. And thereupon the faid C. D. 
fays, that J D. her late hufband, on, 
&e died feifed of the tenements afoic- 
faid, with the appurtenances, in his 
demefnc as of fee, and prays a writ of 
our i.iid lord the king, to be directed to 
the flier iff of the fairl county of Brecon , 
as well to give her full feifin of the 
third part aforefaid, with the appurte¬ 
nances, to be held by her in feveralty 
by metes and bounds, as to inquire of 
the damages: and it is granted to her 
returnable here on. Sec. At which day 
here comes the faid C. D. by her faid 
attorney, and ,the faid fheriff, to wit, 
J. W. efV|. now returns, that he by vir-. 
tue of tire faid writ to him directed, 
an the day of lad pad, did caufe 
the fa'-.- C. D. to have full feifin of 


the third part of the tenements afore¬ 
faid with the appurtenances, that is to 
fay, of one meffuage, &c. (here de- 
feribe the premifes delivered by the 
fheriff to the demandant, and in whofe 
occupation they are, according to the 
description in the recital,) to hold the 
fame to the faid C. D. in fevetalty, by 
metes and bounds, for and in the name 
of the whole dowry of the faid C. D. 
of the tenements aforefaid with the ap¬ 
purtenances, happening to her by the 
death of the faid J. D. her late huf- 
band, as by the faid writ he was com¬ 
manded, See. The faid flivriff alfo re¬ 
turns here a certain inquifition taken be- 
him, at the houfc of 
at S. in the faid county, the 
day of laft pnft, by the oath of 

twelve, &c. by virtue of the writ afore¬ 
faid taken, by which it is found, that 
the faid J. D. hcieiolore the huftv.itid 
of the faid C. is). in the faid writ named, 
on the day of in the 

year of our Lord died feifed of 

and in the faid tenements with the ap¬ 
purtenances, in the faid writ fpecified in 
his demefne as of fee, and that the 
faid tenements with the appurtenances, 
are of the clear yearly value in all iffu is 
beyond reprifesof 300/., and that three 
years are elapfed from the death of 
the faid J. D. until the fuing out of the 
faid inquifition, and that the faid C. 1 ). 
has fuflained damages by reafon of 
the detaining of the faid dower, be¬ 
yond the value aforefaid, and alfo over 

and 
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in Llandeualley tfordaid, late in the tenure or occupation of William, 
Lawrence Boys, and of and in to acres of pafture, with the ^ heir of 
appurtenances, called Tiry-KUbache in Llandevalley aforefaid, Gwyn* 
in the county aforefaid, to be holden by the faid Sibil, as her ■ - - f 

dower of the faid tenements, with the appurtenances, in 

feveraity 


and abuvi t'er coils and charges by her 
alxrnr her fuit in th,’« behalf -xpended, 
to b / and tor uofc coll» ai charges 
to fliilh"gs* Therefore ii is con- 
fidered, tiiai the faid C. D. recover 
agniult the faid A 15 . as well the value 
ot the thiid part of the tenements afore - 
faid with the appurtenances, from the 
time of the death of the faid J. D. 
her late hufoand, until the fuing out of 
the faid inquilitiou, which faid value 
amounts to 301/. as her damages afore - 
faid to 8z/. by the iuquintinu aforefaid, 
in form aforefaid found, and alfo ;o ol. 
ioj. by the court heie adjudged of iti- 
creafc to the laid C. D. at her requt.fl, 
fur her colls and charges afortfaid, 
which fvd value and damages in the 
whole amount to 48a/. ics.” See. • 1 
Rich. Prad. C. P. ^09. 5th edit. It 
feerns neceflarv to ierve the tenant 
with a notice of executing the writ of 
inquiry ; for though perfonal notice 
is not tiecuTary to be given in real 
actions, but the tenant ought, to take 
notice, btcanfe the writs, namely, the 
fummons, &c. are always executed 
upon the land, and not clfewhere; yet 
by the judgment to recover feifin the 
fuit is at an end at common law, and 
the damages for the value of the land 
are added by the ftatute of Merton 
20 H. 3. c. 1. and found in damages 
only; therefore notice muft be given 
of executing the writ of inquiry in this 
as in other cafes of writs of inquiry; 


and if it be not, the court will.fet afide 
the inqui/ition, and order the money 
levied under it to be reftored to the 
tenant, : Lev. 409. Perkins v. Lamle. 
The writs of feifin and of inquiry of 
damages ate now generally blended 
together in the fame writ, which maybe 
in this form : “ George the Third, See. 
know you, that C. D. who was the 
wye of J. D. has in our court, before 
our indices at WcJlmnP.tr, by the judg¬ 
ment and confideration of the faid court, 
recovered by our writ of dower, nnd e 
nihil hahet againft A B. a third part 
of two Ktcfiuages, 100 acres of land, 
to acres of meadow, and 5 acres of 
wood, with the appurtenances, in the 
paridi of E. in your county, as her 
dower, of the endowment of J. D. late 
her huiband, by the default of him the 
fatd A. ; we therefore command you, 
that without delay you give the faid 
C. D. full feifin of the third part above 
demanded with the appurtenances, to 
be held by her in feveraity by metea 
and bounds; and in what manner you 
fltal! execute this writ, make known to 
our jullices at IVejimviflcr in 15 days of 
luijter now next enfuing ; we alfo com¬ 
mand you, that by. the oath of good 
and lawful men of your county, you di¬ 
ligently inquire whether the faid J. D. 
died feifed in his demefye as of fee (or 
of fee tailj of and in the faid, two mef- 
fuages, 100 acres of land, 10 acres of 
meadow, and j acres of wood, with the 

appur-, 
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William, feveralty by metes and bounds, according to the exigence of 
the heir of the faid writ: and as to the inquiry of damages the fheriff 
J** has done nothing thereon. 

e. UWYK. 0 . _ _ 

— — « Roll of warrants of attorney received before Sir Marma - 

duke Lloyd, knt. and Walter Rumfey, efq. juftices of our lord 
the king of his great feflions of the county of Brecon , in the 

great 


appurtenances, in the parilh of E. afore- 
faid ; and if by the faid inquiiition you 
(hall find that he died fo feiftd, then 
yon will inquire what is the clear ycaily 
Talue of the faid tenements with the 
appurtenances, in all ilTues beyond n- 
prifes ; ar.d how ranch time La* tlapud 
fincc the death ut the faid J. T). ; and 
a!fo what damages the- fa id C. D.'has 
fuflained by rtafon of the detaining of 
the faid dower; and the irquifition 
which you fhail make in the premifes 
you certi y to our juftices at Wcfminfier , 
on the day above mentioned, unde-r 
your feal, and the feal of thofe by whofe 
oath you fliall make the faid inquifition, 
and this writ. Witnefs, &c.” When 
' the- fheriff has executed this writ of 
feifin, the demandant muft bring, an 
cjiciment to get into pnfiVfilon. 

Having thus confiJered the writ of 
dower unde nihil halct, it may not per¬ 
haps be improper to take fome notice 
in the next place of another real adtion, 
which of late years is become not an 
uncommon one; I mean, a writ of 
right. Although much is faid in the 
bonks of commencing this action at fn ft 
in the court baron, and removing it 
afterwards into the county court by the 
writ of tolt, and from thence into the 
common pleas'by the writ of pone, yet 
it fee ms, 1 this circuitous method is very 
unncctfiury, and only tends to create 
confufion ; 'or it is held to be tlie moll 
yfual and lafe way for the demandant to 


fue out the writ returnable immediately 
into the common pltps. Booth, 91. 
ThL is generally called a writ of right 
elu/i “ Quin dcn.inus remifit curiam 
but thefe werds are not now added after 
the telle of the writ, as ufed to be the 
piaftiee formerly, becaufe the lord’# 
licence is not material or travcrfable, 
and the recovery in the a&ion in the 
common pleas is as valid without fuch 
licence as with it. F. N. B. 5. F. 6. B. 
yth edit. This action was never com¬ 
menced in the court baron for land* 
holdt n of the king in chief, but the writ 
was direfted to the fheriff of the county 
returnable into the common pleas; and 
hence it is, that in fotne writs are in* 

r 

ferted the words “ which he (the de. 
mandaiit) holds of us in chief” without 
regarding the truth or falfehood of 
them ; but this infertion feems to be as 
unneceffary as the former, and is now 
for the mtill part omitted: and there¬ 
fore Mr. Serjt. ll'ilfm is miftaken in 
calling the writ of right in Tyffen v. 
Clarke,' 3 Wilf. 419. 541. 558. a writ 
of right patent, for it was a writ of right 
clofe. This writ can only be brought 
by tenant in fee-Jimpk againft the tenant 
of the freehold at the leaft. F. N. B. 
3. E. 7th edit. If the a&ion be upon 
the demandant’s own feifin; it mull be 
brought within 30 years, if upon the 
feifin of his anccftor, within 6o years 
after the right has accrued, by the 
ftatute of limitations, 32 H. 8, c. 2, 

f. *. 3. 
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great feflions of our faid lord the king, of the faid county, 
holden at Brecon in the faid county, on Monday the 19th day 
of September , in the 12th year of the reign of our lord Charles , 
by the grace of God, of England, Scotland , France , and Ire- 
tandf king, defender of the faith, &c* 

Id recon- 


William, 
the heir of 
William, 
v - Gwtk. 

--v——J 


f. 1. 3. 1 Bull'. 162. Hemes. Lillorne. 
When an a&ion is meant to be brought, 
the firft ftep is to make out a precipe for 
the writ in thij farm. “ Ecrhfhire, to 
wit, Command Elizabeth Druce widow, 
that juttly and without delay (he render 
to Thomas Dee and Ann his wife, 4 mef- 
fuages, 4 gardens, and 4 acres of land, 
with the appurtenances, in the panfh 
of 7 hatebam, in Bcrkjhlre , which they 
claim to be the right and inheritance 
of the faid Ann. Returnable in fa days 
of Si. Hilary." Accordingly the curfitor 
makes out the writ, the form of which 
may be fecn, 3 Wiif. 558. Ty/fcn v. 
Claris. After filing out the original, 
the ntxt flep is, to have the tenant 
fummoned; the fummons ought regu¬ 
larly to be upon the land ; but in tru^k 
no aftual fummons is made either i:i tin’s 
or any other real aebun, though the 
names of fummoners are of courle re¬ 
turned by the fiicrifi upon the writ. 
The ftatule 31 El'/., c. 3. i. 2. re¬ 
quires proclamation to be made in this 
action, as, wc have already fven, it 
does in dower ; therefore the ilia iff on 
receipt of the writ makes out his war¬ 
rant to his bailiff to fttmrnon the tenant 
and make proclamation; the bailiff 
makes his return co the Jheriff, and he 
indorfts Iris return on the w .it in the 
fame manner, mitia/is mutandis, as we 
have already (hewn in the writ of do-.ver, 
f 'lc ante, 4,3. a. note ( :). The l'antmons 
mult be ferved 15 days before the day of 
the return of the writ, otherwiie the 
tenant may wage his law of non ium- 


mons; and 15 days before the 4th day- 
after the return will not ferve. Booth 24. 

3 Wilf. 558. On the 4th day after the 
return of the writ, the tenant may en¬ 
ter an effoin with the clerk ^xf the 
effoins, but it muft be in perfon and not 
by attorney; the effoin muft then be 
adjourned by the demandant, who will 
otherwife be non-proffed, if the tenant 
enters a ne recipialur with fuch clerk, 
am! gives a rule to the demandant to 
adjourn the effoin. Booth, 92. The 
day of the adjournment of the effoiu is 
to the 4th return, both incluilve, by 
ftatute 24 Geo. 2. c. 48. When- 
the action is brought again ft jointenants, 
coparceners, or tenants in common, each' 
of them is hit it led to one effoin ; and if 
one only enters an effoin, a continuance 
by dies datus is given to the others until 
th# adjournment day of that effoin, and 
the fame thing is done alternately un- 
lil each has had l,is effoiu; as where 
the atftion is againil A. B. and C. A, 
enters an effoin, B. and C. appear, a 
day is given to them to the adjourn¬ 
ment day of A’s effoin ; on that day B. 
enters an effoin. A. and C. appear, a 
day is given to them to the adjournment- 
day of Iv’s effoin ; on that day C. en¬ 
ters an effoin, A. and B. appear, a day 
is given to them to tire adjournment 
day of C ’s effoin, (for an effoin is al¬ 
lowed in this adlion both before pnd after 
apptarar.ee,) therefore if the writ w ere 
returnalje on the morrow of All Soul's 
the adjournment day of the. laft effoiu 
would not be until thaee weeks after 

Easier 
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Wiir-MM, Breconjbire to wit, Jenkin William puts in his place William 
Watkins againft Sibil William in a plea of dower, warrant of 
v. Gwyn/ attorney for tenant; the demandant as aforefaid, is within 
L« —11 i age. Therefore, &c. 


Eajler. At the common law A. was 
entitled to another eflbin on the ad- 
joumment day of C.’s efloin, and 6. 
and C. had a right to be again fuc- 
ceflively effoined, as before, Jimul et 
xnciffim, or, as it was ufually called, 
fourcber per ejjhign, to the great delay 
and vexation of the demandant; but 
this mifehief was remedied as to joint- 
tenants, coparceners, and tenant in com¬ 
mon by the ftatute of Wejtminjler I, 
(3 Edw. 1.) c 43. and as to h\if- 
band and wife, feifed in right of the 
wife, by the ftatute of Gloccjlcr (6 Edw. 
I.) c. 10. If the tenant does not put 
in his eflbin on the 4th day after the 
return of the writ, the demandant may 
on the following day enter a tie rrcipiatur ; 
if however he neglects to do fo, the 
tenant may enter his eflbin at any time 
after, for, it feems, the clerk of the 
efloins cannot refufe to receive the ef- 
foin, unlefs a ne recipiatur be entered. 
But if the tenant do not appear lithtr 
on the 4th day after the ret urn of the 
writ, or on the adjournment day of the 
eflbin, when an efloin has been entered, 
the demandant may fue out the writ of 
grand tape againft him, the form of 
which is the fame, mutatis mutandis, as 
has been already given when we treated 
of the writ of dower, ante, note (1). and 
fee alfo 3 Wilf. 558. The return to 
which writ is alfo in the fame form, 
mutatis mutandif , as the return to the 
grand cape in dower, above fet forth, 
ante , note (1). The lands muft be ta¬ 
ken into the king's hands, that- is, the 
writ muft be executed by fervice on the 
(mat, 15 days tt lea ft before the return 


of the w»it, for,, the fheriff does not 
a&ually feize the lands and torn out the 
tenant, though the return imports it. 
Booth, 22. If the tenant do not ap¬ 
pear on the return of the grand cape , 
and plead fomething fo rxcufe his de¬ 
fault, ftri&ly fpeaking the land is loft for 
ever; but if he do appear, the de¬ 
mandant may releafe the default of not 
appearing at the return of the fummons ; 
and it is the ufual pra&ice to do fo. 
Where the grand cape is not returned, 
there may be an alias and pluries. Ib. 23. 

When the tenant appears either at 
the return of the writ, or 011 the adjourn¬ 
ment day of the eflbin, or on the return 
of the grand cape, he may if he thinks 
proper, pray a view before the deman« 
dant has counted, Willes’s Rep. 344. 
Davis v. Lees ; but if he does not, then 
the next ftep is the count , which is in this 
form, if the demandant counts of his 
own feifin •• “ Berk/hire, to wit, Thomas 
Dee and /Inn his wife, by James Hore 
their attorney, demand againft Elizabeth 
Druce widow, four mefluages, four gar¬ 
dens, and four acres of land with the 
appurtenances, in the pariflr of Thatcham 
in the county of Berks, which they the 
faid Thomas and Ann claim to be the 
right and inheritance of her the faid Ann, 
by writ of our faid lord the king of 
right; and whereupon they fay that they 
themfelves were feifed of the tenements 
aforefaid with the appurtenances in their 
demefne as of fee and right, in right of 
her the laid Ann, in the time of peace, 
in the time of our prefent fovereign lord 
the king, to wit, within 30 years laft 
paft, (Cro. Jac. 293. Liliannt v. Heron. 

S.C. 
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S. C. i Bulft. 162. Yelv. 211.) by 
taking the efplees thereof to the value, 
&c. and that fuch is their right they 
offer, &c.” but if he counts of the 
feifin of his ancejior, then the form is, 
“ And whereupon tl^y fay that R. C. 
deceafed, whofe heir fhe the faid jinn 
is, was feifed of the tenements afore fa id 
with the appurtenances in his demefne 
as of fee and right, in the time of peace, 
in the time of*the lord George the 2d 
late king of Great Britain, to wit, with¬ 
in 60 years now laft pad, by taking the 
efplees and profits thereof to the value, 
&c. and from him the faid R. C. be- 
caufc he died without iiTue, the right of 
the tenements afortfaid with the appur¬ 
tenances defeended to E. C. his brother 
and heir; and from the faid E. C. the 
right of the tenements aforefaid with 
the appurtenances defeended to M- C. 
Ton and heir of the faid E. C. and from 
the faid M. C. the foil, the right of the 
fame tenements with the appurtenances 
defeended to the faid Ann, daughter and 
heir of the faid E. C and wife of the 
faid Thomas Dee , who now dei and the 
fame, and that fuch is their right they 
offer, &c.” It is necefl’ary to date in 
the count, that the anccilor from whom 
the demandant derives title was ft bed 
of the premifes in right, as well as iiwhis 
demefne as of fee. 5 Eult, z~2. Du win ml 
v.. Slade. It is an eflablifhcd rule, that in 
all real a Elions brought by an heir on the 
feifiuofhisancelior, the demandant muit 
fhew how he is heir ; it is not enough to 
fay ht is heir to fuch a one generally, 
but he muft fet forth fpecially in what 
manner and how he is heir ; and that 
too with accuracy and corredtnefs, other- 
wife it wiU be bad on demurrer, or after 
judgment for the demandant by default 
or on demurrer. As where in a writ of 
falfe judgment, on a judgment by de- 
feult for the demandant in a writ of 
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right dofe in a court baron, the deman¬ 
dant in his count alleged a feifin in fe« 
in one Thomas Gamlyn, and that from 
him the right to the premifes defeended 
and came to one William Gamlyn, aa 
brother and heir,of the faid 7 homar 
Gamlyn , ,and from the fame William 
Gamlyn the right defeended on one 
Hannah Dowland, as eldeit coufm and 
heir of the faid William Gamlyn, that 
is to fay, as eldefl daughter and heir of 
one Hannah Ball, who was the only 
filler and heir of one Henry Gamlyn, who 
was the father as well of the faid ThomesA 
Gam’yn, (the anceltor who died feifed) 
as of the faid William Gamlyn. One 
of Uie errors afiigned was in fubftance. 
that there was a repugnancy and con* 
tradidlion in ftating Hannah Ball to be 
the filler and heir of Henry Gamlyn ; be- 
caufc it appeared by the count that 
Henry died, leaving his fon William 
Gamlyn jvho was his heir, and that 
William furvived Hannah Ball’, there* 
foie fhe could not by any poflibility, ac¬ 
cording to the demandant’s own Hating, 
have been the heir of her brother Henry . 
It ^ns argued that the court might re¬ 
ject the word heir as furplufage, and a 
precedent in Herne, 502. b. ed. 1657. 
Formedon in reverter , was cited, where 
the fame inaccuracy appeared, and no 
objection taken to it. But the court 
held the error a fatal one, and faid it wail 
clear, that if the title be not accurately 
deduced through a feries of anceftors 
properly xlefcribed, the demandant muft 
fail. 3 Bof. and Pull. Slade v. Dow- 
land, and this judgment was affirmed in 
the King’s Bench, 5 Ea$, 272. It is 
an efl.ablilh.ed rule in the Common Pleas 
not to fuifer the demandant to amend 
the count or to difeontinue the a&ion. 

1 Bof. & Pull. New Rep. 64. Chari - 
wood v. Morgan. 3 Bof» 8 c Pull. 453. 
Dumdfay y. Hughes. Maidment v. Julies. 

C. 13 . 
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C. B. "E. 47 Geo. So in order to 
maintain this a&ion, the demandant litiift 
ihew an actual feifm either in himfelf or 
hit ancejlor by taking the efplees or pro¬ 
fits of the land ; therefore it is held that 
a purchaser cannot maintain the aiflioii 
unlefs upon hit own jeifin, and that the 
feifin of the perfon from whom the de¬ 
mandant purchafed is not of any avail. 
Co. Lit. 293. a. for feifm in the ancef 
tor neceifarily means feitin in a perfon 
from whom there is a defeent. Thus 
where the demandant claimed as heir to 
a devifee in fee -in remainder who took 
by purchafe, and died before the deter¬ 
mination of the particular eftates for 
lives, upon which his remainder was 
cxpe&ant, fo that he was never fd/ed of 
the lands, and upon his death the re¬ 
mainder descended upon the demandant 
as his heir, who brought a writ of right; 
it was held that he could not fupport 
the a&ion, becaufe there was not any 
ieiiln either in himfelF or hik anceftor 
the devifee by taking the efplees. 1 H. 
Black. Rep. 1. Dally v. King. Or the 
tenant may demand a view after the de¬ 
mandant has counted, and indeed after 
a general imparlance, though Dyer, 
ate. b. ftates to the contrary, but the 
prothonotary and clerks held he might. 
Willes’s Rep. 345. Davit v. Lett. The 
reafon of which feems to be, that he 
may afeertain the lands which are de¬ 
manded, quod certa ret in judicium pojfet 
deduct . Booth, 37. When a view is 
demanded and granted, a writ of view 
is fued out by the demandant for his 
own expedition, inafmuch as he is co 
fhew the lands to the fheriff to enable 
him to fixew them to the tenant; and 
the ftieriff muft give notice to the tenant 
and viewers of the time when the view 
is to be taken. Booth, 40. The form 
of dcmanding a a view may be thus, 

“ And the faid Elizabeth Druce by R. 

1 » 


fc. Smith her attorney, comes and de¬ 
fends her tight when, See. and demands' 
a view of the tenements aforefaid with 
the appurtenances, and ihe has it, &c. 
a day is given to the faid parties here 
until, &c. and in the mean time, &c.’* 
and the writ of vi«\v may be in this form, 
** tSeorge the third, See. Wc command 
you that without delay you catife / liza- 
leth Druce widow, to have -a view of 
four meffuages, four gardens, and four 
acres of land with the appurtenances in 
the parifil of ‘Thatcham, which ‘Thomas 
Dee and Ann his wife, in our court before 
our juftices at JVeJIminfter, claim to be 
the light and inheritance of the faid Ann, 
againft the faid Elizabeth Druce , by out- 
writ of right, and inform four knights 
of thofe who (hall be prefent at that 
view, that they be before our juftices 
at iVcJlminJier (on fuch a day) to teftify 
fuch view, and have there the names of 
the knights and this writ. Witncfs Sir 
Jamet Eyre, knt. at Wr/lmin/ler,' Sic.'* 
The return whereof may be thus ; ** by 
,l virtue of this writ, I humbly certify 
“ to the juftices within named, that I 
41 canted Elizabeth Druce widow, in the 
“ writ within named, to have a view 
“ of the tenements aforefaid with the 
“ appurtenances within fpccified, in the 
“ prcfenfceof, A.B. &c. (naming them) 
“ four knights of my county who were 
4 ‘ prefent at that view ; and I have fum- 
" moned the faid knights to appear be- 
“ fore the juftices within-named, at the 
“ day and place in the faid writ within 
“ fpeciHed, to teftify the faid view, a* 
“ within I am commanded—C. D. 
“ ftieriff.** The fheriff may likewife 
return that, neither the tenant, nor any 
perfon for him, came to take the view ; 
or that no peifon came oh the part of 
tl c demandant to ftiew him the land 1 
in the former cafe, the tenant lofes the 
benefit of a view, in the latter an alias 

writ 
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writ of view mull be fued out. Booth, 
40. Upon the return of the writ of 
view, the tenant is entitled to another 
cfl'oin, which is, as we have feen, in four 
returns both inclufive after the return, 
and the demandant mult'count de novo 
by a Jinjil'is narratio ; To that in this cafe, 
the tirfl count feems to be to very little 
jmrpofe. Willcs’s Rep. 345. Davit v. 
Lees. Booth, 42. The tenant mull ap¬ 
pear at the day given by the effoin af¬ 
ter the view, and may imparl to fome 
return day or any other day in term 
which the court (hall fix. The excep¬ 
tions fpecified in the before mentioned 
ft at u tc of IVcjlminfler 2.(13 Edw. t.) 
c. 48. which fee,) are held not to be 
all the cafes wherein a view ought to 
be denied, but they are for example’s 
fake: and the true rule is that a view, 
being a dilatory, lhall not be granted un- 
lefs where a view is ncceffary; whenever 
therefore it is plain that the tenant has 
fufficient knowledge what it is that the 
demandant fues for, there a view lhall 
not be granted ; as for inllance, whqre 
a church is demanded, called by the 
name of a particular faint, and lying in 
tnch a vill, and the tenant fays there 
are two churches in that vill, and there¬ 
fore demands a view, the demandant 
lays by way of counterplea, that there 
is but one church of that name in the 
• ill; this was holden a good counterplea, 
and the view was denied by the court. 
But it is 110 bar to a view to counterplead 
1 hat the tenant is in atlual polfelfion of 
the lands demanded, without adding, 
“ and of no other lands in the fame vill” 
&c. \Villes’a Rep. 3^7. Davit v. 
I ^ect. 

If the {enant be feifed only for life, 
he ought to pray him in the reverfion, 
or remainder, in tail or in fee, in aid to 
defend the inheritance of the land •, and 
Vet. II. 
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if he do not, it feems ftri&ly to be a 
forfeiture of his eftatc. The entry of 
the aid prayer may be thus, ** And the 
“ faid Elizabeth Druee, by R. C. Smith 
“ her attorney, comes and fays, that. 
“ before the day of filing forth the 
'* original writ of them the faid Thomas 
«« Dee and Ann his wife, one A. M. 
“ gent, was feifed of the tenements 
“ aforefaid with the appurtenances in 
“ his demefne as of fee; and being 
“ fo*thereof feifed, he the faid A. M. 
“ afterwards, to wit, on the 12 th day 
“ of April in the year of our lord 1779 
“ at the parifh aforefaid, duly made hitt 
“ lall will and teftament in writing, 
“ and thereby gave and devifed the te- 
“ nements aforefaid with the appurte- 
“ nances to the faid Elizabeth for the 
“ term of her life, the remainder thereof 
“ after the death of her the faid Eliza- 
“ beth to H. M. and his heirs for ever $ 
and afterwards, and before the day 
“ of fuing forth the faid original writ 
“ the faid A. M. at the parifh afore* 
“ faid died in form aforefaid feifed of 
“ the tenements aforefaid with the ap- 
“ purtenances; after whofe death fhe 
“ the faid Elizabeth entered into the 
“ tenements aforefaid with the appur* 
“ tenances, and was feifed thereof in 
“ her dcmcfr.e as of freehold for the 
“ term of her natural life, the remain* 
“ der thereof after her death in form 
** aforefaid belonging to the faid H. M. 
“ and his heirs ; and fo fhe the faid 
Elizabeth fays that fhe holds, and on 
“ the day of fuing forth the original 
(< writ of the faid Thomas and Ann did 
“ hold, the tenements aforefaid with the 

a 

“ appurtenances for the term of her 
life, the remainder thereof to the faid 
«* H. and his heirs for ever, wfth- 
** out whom fhe the faid Elizabeth cau- 
“ not bring the tenements aforefaid 
lv •“ with 
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«* with the appurtenances into plea, nor 
u anfwer the faid Thomas' and Atm 
“ thereof, and ffie prays aid of him the 
** laid H. M.; and it is granted to her, 
“ tcc. Therefore the (her iff is com* 
“ manded that he fummon by good 
“ fummoners the faid*H. M.; that he 
“ be here from the day of Eajler in 
**15 days, to join together with the 
•' faid Elizabeth in anfwering the faid 
“ Thomas and Atm in the plea aforefaid 
*« if, &c.: the fame day is given to the 
parties aforefaid here, See.” Co. 
Ent. 49. a. 182. b. 327. a. b. 341. a. 
Upon this demand and grant of aid, a 
judicial writ, called « fummotuas ad 
justgenshsm auxilium, is fued out by the 
tenant, and if the prayee, that is, the 
perfon whofe aid isrequefted, make two 
defaults, judgment is given that the 
tenant fhall anfwer to the demandant 
withoutaid. Booth, 61. 2 Bof. & PulL 
386. Onflow v. Smith. The fummotuas 
ad jugendum euxilium may be in this 
form, “ George the third, <cc. whereas 
** Thomas Dee and Ann his wife, in our 
«« court before our jufticcs at IVcJlmin- 
«• Jler, demanded againft Elizabeth Druse 
« widow, four mefluages, four*gardens, 
and four acres of land with the appur* 
« tenances, in the parifh of Thatcham, 
as the right and inheritance of her 
«* the faid Ann by our writ of right, as 
“ it is laid, and the faid Elizabeth af- 
** terwards came into our court and 
“ faid, that fhe was feifed of the tene- 
«* ments aforefaid with the appurte- 
*« nances in her demefne as of' freehold 
*• for the term of her life only, the re- 
« mainder thereof belonging to H. M. 
«« and his heir* for ever, and fhe prayed 
“ aid of him the faid Ii. M., which 
*• was granted to her, therefore we 
« command you that you fummon by 


“ good fummoners the faid H. M. that 
“ he be before our juftices at Weflnunjler 
“ from the day of Eafler in 15 days to 
** anfwer together with the faid Eliza- 
“ belh, the faid Thomas Dee and Ann 
** his wife in the aforefaid plea, if he 
“ will, and have there the fummoners 
“ and this writ.” The prayee in aid 
at the return of the fummons, or on 
the adjournment day of the effoin, 
which he is entitled to^ may join in aid 
and either vouch to warranty, or plead 
fomething in bar, or join the mife upon 
the mere right, “ whether the laid 
“ Elizabeth Druce widow, hath greater 
“ right to hold the tenements aforefaid 
“ with the appurtenances for the term 
“ of her life, as ihe now holds the fame, 
“ the reverfion thereof after the death 
** of her the faid Elizabeth in form afore* 
“ faid belonging to the faid H. M. and 
“ his heirs; or whether the faid Thomas 
“ Dee and Ann his wife have title to 
“ hold the faid tenements with the ap- 
“ purtenances as they have above de* 
“ manded the fame, and the faid Thomas 
** Dee and Ann his wife likewife.” Co. 
Ent. 182, 183. The judgment when 
the prayee in aid makes default upon the 
return of the alias fummons ad jungen- 
dum auxilium , is entered in this manner, 
“ At which day before our lord the 
“ king at JVeftmiri/ler come as well the 
“ faid Thomas and Ann, as the faid 
“ Elizabeth by their faid attornics ; and 
“ the faid H. M. (the prayee in aid) 
“ though fummoned as before, and 
** folemnly called, came not, therefore 
“ it is confidered that the faid Elizabeth 
“ anfwer the faid Thomas and Ann the 
faid count without the faid H. M.” 
Raft. 27. a. As aid prayer is a dila¬ 
tory plea, it muft be verified by affidavit 
under the ftatute 4 Ann. c. 16. f. 11. 

which 
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which extends to all dilatory pleas, as come thither before the day in bank, in 
well in criminal as civil cafes; and if this manner; “ that they be before our 
it be pleaded in another term after a ge- juftices on the morrow of All SouPt, of 
neral imparlance, it is bad and may be before ocr juftices alfigned to take the 
demurred to; and ou fuch demurrer the afiizes in and for your country, if they 
court will give judgment.that the tenant (hall f rft come on Monday the firft 
anfwer alone. zBof It Pull. 3 84. Onflow day of July next* at Abingdon in your 
v. Smith. The demandant may counter* county, according to the forms of the 
plead the truth of the aid prayer, as ftatute in fuch cafe made and provided s’* 
that the prayce has nothing in therever- for if the writ be to fummon them into 
iron or remaindcj, or that the prayee bank with a claufe of nifi pritu therein, 
did not demift the land to the tenant, namely, “ unleft ibe juftices of affixe 
Raft 27. a. There are two forts of Jhallfirft come on , &c. at Abingdon to 
trial now in v.fe in this a£tion, 1. by the hold the affixes” it is bad and will be 
grand aflize, and 2. by a common jury quafhed; becaufe that would only he 
of twelve upon a collateral point. a conditional writ to fummon the 

1. The grand aflize is a jury of twelve knights into bank unlefs the juftices of 
joined to four knights, who choofe aflize come to Abingdon before the 
the twelve, to try the mere right be- day in bank; but if they do come to 
tween the demandant and the tenant, Abingdon , there is no precept or com* 
and it is called joining the mife upon the mand to the fheriff to fummon the 
mere right, which is equivalent to join- knights to make an ele&ion of other 
ing iflue in other aftions. The reafon jurors there, or commiflion to the 
of its being called the mere right feems judges tb fwear them. 2 BI. Rep. 1261. 
to be, becaufe the right of property to Luke v. Harris ; and it feems the Iheriff 
the land is only put in iflue, without fhould return that he had fummoned 
any regard to the right of pfftjfton ; *for them in the alternative according to 
the tenant may pofiibly have come un- tl}e exigence of the writ. After the 
lawfully to the pofleflion, aud yet have knightsf have appeared and chofen of 
a good right to the land, and vice themfelves and 20 others a jury, the 
verfd : and the grand aflize muft find next ftep is the venire facias , which, 
according to the right of property, it feems, is to return the jury into bank 
Booth, 95. The manner of the te- as in other a&ions, and the demandant 
uant’s putting himfelf upon the grand may then fue 'out a habeas corpus re- 
aflize may be feen in 3 Wilf. 561. cogniorum in the alternative like the 
Tyffen v. Clark. When the mife is writ of fummons. if the four knights 
joined, the firft procefs is a writ of fum- do not appear on the firft writ of fum¬ 
mons of four knights to appear and mons, the demandant may fue out an 
choofe the grand aflize. See the form alias or p/uries fummons } or he may 
of the writ and return. 3 Wilf. 559, have a habeas corpora quatuor militum , 
560. This writ, if the a&ion is to be in the alternative, as *in the writ of 
tried at the aflizes, muft be in the al- fummons. aTownf. Judg. uj. Booth, 
ternative, to fummon the four knights 102. It has been doubted whether a 
into bank, or at the afiizes, if the judges writ of light can be tried at the afiizes, 

. K * or 
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or any where elfe but at bar. 2 Black. 
Rep. 1261. 1291. Luke v. Harris. But 
befides that it is the conftant pradtice 
to try writs of right at the afiizes, it 
feems to me that it is taken for granted 
in fome of the bell anthorities, that 
writs of right may be \ried at ntft prius, 
12 H. 7. 10. Bro. Droit de reflo, 28. 
S. C. Bro. nifi prius. 16. 17. 24. Jenk. 
Cent. 38. 

If there be not four knights in the 
county the flicriff may return others. 
When the four knights appear, it is 
faid by Lord Cole that they cannot be 
challenged. Co. Lit. 294. a. but are 
fwom lawfully and truly to choofe 20 
knights girt with fwords who btfl know 
and will declare or fay the truth be¬ 
tween the parties ; and the demandant 
and tenant may be ordered to go with 
the four knights to make their chal¬ 
lenges before them to thofe that fliall 
be chofen by them ; for after the panel 
made by the four knights, no challenge 
can be made either to the array or to 
the polls. 29 Edw. 3. 2. b. 7 II. 4. 
CO. a. S. C. abridged. Bro. Droit, fi. 
l Leon. 303. Wigot and Clark’s Caf*. 
Lit. f. 514. Bro. Droit, 12. ft is faid 
however 15 Edw. 4. i. by Choke and 
Littleton juft ices, agaiuit the opinion 
of Co. Lit. 294. a. that the four 
knights may likewife be challenged 
when they and the parties are chooikng 
the other knights, and that if one be 
challenged it is to be tried by the other 
three, and if two be challenged by the 
other two ; and if three be challenged 
a new writ mud iflue to choofe four 
other knights, for no challenge can be 
tried by lefs than two. When the re¬ 
cognitors' are called and appear, 16 are 
fwom: the form of the oath is in Lit. 
feft. 514- 3 Wilf. 541. Tyjfen v. Clarke. 
The tenant firft begins his cafe, bccaufe 


the mife is firft prayed for and joined 
by him. 3 Leon. 162. Hetdon and 
Jbgrave's cafe. S. C. t. And. 148. 
Moor, 762. Andrews v. Lord Cromwell. 
Dyer, 247. b. pi. 75. However if the 
tenant tenders the demy-mark in court 
at the time of the trial, the demandant 
mu ft then begin ; fo held by Mr. Juftice 
Heath in 7 hrogmorton, bart. v. Broke , 
Clocefler fummer afiizes 1800, who cited 
the faid cafe in Moor, 762; but it feems 
queftionable whether that cafe war- 
rants it; thefe three points were ruled 
by the court : 1. That the demy-mark 
ought to be tendered at the joining of 
the mife. yet the judges now take it at 
the appearance of the jury. 2. The 
tenant ought to begin in the giving of 
evidence. 3 . The jury cannot find a 
fpeci.il verdict. It is faid in Bro. Droit. 
48. that nothing can be pleaded in this 
action but a collateral warranty, and 
every thing elfe maybe given in evidence 
upon the mife joined. Booth, 98. 112. 
And the court of C. P. feem to have 
been of the fame opinion in Tyjfen v. 
Clarke. 3 Wilf. 420. The form of the 
judgment when there is averdift for the 
demandant after the mife joined is in 3 
Wilf. 563. So if the tenant make de¬ 
fault or confefs the action after the mife 
joined, final judgment is given, though 
not until after a petit rape is firft fued out 
and a default thereon, according to 5 
Rep. 86. a. Penryn* scafe. Booth, iot- 
but in I Built. 161, 162. Herne v. Lil- 
borne, it is held, that final judgment is 
given without any petit cape, againft the 
refutation in Penryn ’s cafe, and fo is 
Co. Lit. 295. 1 Show. 20. 65. Sleigh 
v. Chetham. F. N. B. 11. 12. 7th edit. 
But if the verdict be for the tenant, 
or the demandant be uonfuited after 
the mife joined, the judgment is in this 
form; “ Therefore it is confidcred 

“ that 
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‘‘ that the faid Thomas Dee and Ann his 
41 wife take nothing by their faid writ, 
“ but he in mercy for their falfe claim 
thereof, and that the faid Elizabeth 
sc Druce, widow, go thereof without 
“ day, Stc. and that (he the faid Eliza~ 
“ leth Druce hold the tenements afore- 
“ faid with the appurtenances to her 
M and her heirs, quit of the faid Thomas 
“ Dee and Am , his wife, and the heirs of 
u the faid Attn, for ever.” ad Townf. 
Judg. i15. 

If a writ of quod ei deforceat, in the 
nature of a writ of right, be brought 
in the courts of great feflions in Wales, 
purfuant to the ftatute of Rutland, (t 2 
Edw. 1.) the mife joined upon the 
mere right is ordained by that ftatute 
to be tried by a common jury of 12 
men, and therefore the common jury 
procefa of a venire facias is there ufed ; 
ftill however it is held, that final judg¬ 
ment (hall be given as in writs of right 
in England', for though the manner of 
the trial is altered by the ftatute, yet 
the judgment which belongs to ffleh 
aftion remains as it was before. 5 Rep. 
85. b. 86. Penryn's cafe. 2. Although it 
be faid that every thing but a collateral 
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warranty may be given in evidence 
upon the mife joined upon the mere 
right, yet the tenant may alfo plead 
fcveral other matters fpecially; as that 
the tenant levied a fine with proclama¬ 
tions, or that the anceftor of the dc- 
mandant made his will, and devifed 
away the lands; or that the tenant re¬ 
covered the fame premifes from the 
demandant in a >vrit of right by the 
verdift of the grand aifize, and had 
final judgment. And the iftties u^on 
thefe pleas are to be tried by a com¬ 
mon jury of 12 men as other iffues are. 
Bro. Droit, 30. 42, 43. Booth, 1x3. 
3 Wilf. 420. It is faid that the fafeft 
is to join the mife on the mere 
tight and give the fpecial matter in 
evidence; at the fame time however it 
is obferved, that it is frequently the 
leaft dilatqry and vexatious mode for 
the tenant, where the matter in bar is 
clear, tar plead it. Booth, 115. At the 
common law there were no cofts in any 
real a&ion, and as no damages are re¬ 
covered, neither the demandant nor te¬ 
nant is intitled to cofts in this action by 
tfie ftaflite of Glocejler or any other 
ftatute, 10 Rep. 116. Pil/old* scafe. 
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William, the heir of William, againft Gwyn, 

Eafter, 20th of King Charles the 2c|. Roll. 260. 


S. C. 1 Vent. 
60. 1 Keb. 

450. jji. 605. 
If a grami cap* 
be aw-irncd 
againft the te¬ 
nant upon hi* 

, appearance, and 
default after in 
tit fame term, 
and un the 
return of the 
grand cane judg • 
ment be gi*en for 
the demandant, 
it is not aflign- 
able fwr error, 
brcaufe it wai to 
the tenant's 
advantage. 
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E RROR brought by William, as heir to William his father, 
againft Gwyn , to reverfe a judgment in dower in rhe 
great feffions of the county of Brecon, in Wales , where Gwyn 
was demandant in dower (5) againft William the father, who 
appeared in chief upon the fummons, and the demandant 
made her demand, and the («) tenant laid nothing, but fuf- 
fered judgment for want of an anfwer, and the court there¬ 
upon awarded a grand cape, and on the return of it judg¬ 
ment was given for the demandant to recover her dower, 
and (he had execution ; after which the tenant died, and the 
plaintiff 1 , as fon and heir (6) of the tenant, brought a writ of 
error, and aligned the general error. 

And Saunders for the plaintiff in error, afligned an error at 
the bar, upon which he infilled, namely, that it appeared by 

the 


( 5 ) If the hufband at any time dur¬ 
ing the coverture is feifed in fee Ample, 
fee tail general, or as heir iji fpccial 
tail, upon his death his wife is intitled 
by the common law to dower, provided 
Ihe is then 9 years old, whether fhe has 
iffue by him or not. Lit. fcft 36. The 
reafon of fpecifying the eftates above 
mentioned is, becaufe her iifue may in 
any of thofe cafes inherit as heir j the 
rule being, that the wife is intitled to 
be endowed of fuch tenements only as 
her iffue may inherit as heir to her 
hufband j for if her iffue cannot in¬ 
herit, the wife is not intitled to dower; 
as where the hufband is feifed of an 
eftate to him and the heirs of his body 
by a former wife, his fecond strife has 
no right to dower. Lit. f. $3. So the 
wife of a joint :rrant in fee is not in- 


titled to dower, becaufe the eftate upon 
his death docs not defcend to his heir 
but furvives. Co. Lit. 31. b. The wife 
is intitled to dower although the huf¬ 
band had only a fcifin in law ; as where 
he dies before entry, flill his wife fhall 
be endowed ; and the reafon afligned is, 
becaufe it is not in the wife’s power to 
reduce her hufband’s eftate into his 
aftual fcifin, as he may do his wife’s : 
and therefore it is held that he fhall 
not be tenaut by the curtefy unlefs 
there has been an afiual feifin by him 
or his wife. Co. Lit. 31. a. But fhe 
fhall not be endowed, where the feifin 
of her hufband is defeated; as if three 
acres of land defcend from A. to B. 
and A.’s wife recover dower of one 
acre againft B. who afterwards dies, 
his wife fhall be endowed only of the 

remain- 
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the record that the tenant had appeared in chief, and the de» Wiluam, 
mandant had counted againil him, and he fuffered judgment 
to pafs by nihil dicit , and yet the court awarded a grand cape , Gwtn. 

whereas a peremptory judgment ought to have been given C. -% — n • J 
upon the nihil dicit without any award of a grand or petit cape. 

For 


remaining two acres, although A.’s no difference between a truft now and 
wife dies in her life-time, becaufe the an ufe before the ftatute, Cafes Temp, 
fcifin of B. w%b defeated; but if B. had Talb. 138. Attorney-general r. Scot. 
died and h?s wife were endowed of the 3 P. Will. 231 —*35. Chaplin v. Chap- 
three acres, and A.’s wife recovered lin. 2 Atk. 525. Godwin v. Win/more, 
agrinft her % and died, B.’s wife (hall en- 1 Bro. 326. Dixon v. Savil/e. Wo- 
ter again into the one acre. Co. Lit. 31. men were not dowable of tithes till the 
a. b. It is not neceffary that the huf- ftatute 32 H. 8. c. 7. f. 7.; for be- 
band ftiould die feifed\ if he alien the fore that time tithes were not a lay fee, 
land, it is fubjeft to her dower, for her • but now by the exprefs words of the 
title is confummate by the marriage ftatute a wife is intitled to be endowed 
and over-reaches the alienation, Co. of them, Co. Lit. 32. a. 159. a. ix. 
Lit. 32. a. It is however neceffary Rep* 2 S* b. Harpur't cafe. Nor are 
that the marriage do continue: for if they of a copyhold cftate unlefs by cuf- 
the hulband and wife are divorced a tom; but when it exifts, it it held 
vinculo matrimonii , the dower ceafes ; that the wife fhall have the benefit of 
but if they are divorced only a menfa the laws which are made for the re- 
tt thoro , as for adultery, &c. fhe is ftill covery of dower in cafes of freehold, 
intitled to dower, Co. Lit. 32. a* But and therefore fhall recover damages 
a wife is not intitled to be endowed of # within the ftatute of Merton. Co. Lit. 
lands which her hulband was feifed of 3 2 * *• Moor, 410. pi. 559. Shaw v. 
for an inftant, or as an inftrument; as Tbomp/on, 4 Rep. 22. a. But if fhe 
if etjini que ufe after ftatute 1 R. 3, c. 1. be not intitled to dower by cuftom, and 
and before ftatute 27 H. 8. c. 10. had yet bring a writ of dower, the heir may 
made a feoffment, his wife fhould not plead that her hulband tie unqwe feifique 
be endowed, Co. Lit. 31. b. So if dower t and give the fpedal matter ia 
lands at this day be conveyed to B. evidence, 2 Bac. Abr. 123. So a wife 
and his heirs to the ufe of C. and his who is an alien, whether friend or ene- 
heirs, which is a ufe executed by the my, fhall not be endowed, Co. Lit. 
ftatute 27 H. 8. c. 10. the wife of the 3* ’b. But it is faid that if fhe be 
feoffee or releffee has not title of dower, married by the king’s fpeoial licence 
It is alfo fettled that there is no dower fhe is intitled to her dower, 1 Roll, 
of a trufl eflate , or of an equity of re - Abr. 6,75. HargraSe, Co. Lit. 31. b. 
demption in.fee. There was no dower n - ( 9 )* 

oif an ufe before the ftatute, it being ^6) No perfon can bring a writ of 
entirely a legal demand, and there is error unlefs he is party or privy to the 
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\ilUAkH Tor upon an sppanncc, and default afterward.* in the fame 

vW\». <S tirm , no ftiit «J,t VM^v Vo V* b« of 

w ,UM«, fcjfin toould be given, and fo it if on a w-W flW recorded, 
if i -, r ,„ • as appears by all the books, 2 nd the conitdllt pn&icc. f8 


On *n appear- 
•nee in chief 
and default *(• 

/Wmrrrtnnfi-f * enanl makes default before his appearance in chief; for after 
cap* ouihc to be an appearance in chief a petit cape lies, if the tenant make de- 

judgment of fault in any other term after his appearance ; but if he make 

feifin fhould be 
given: end fo 
on a nihil dicit 1 
recorded. 

A grand cepe 
doer not lie but 

the Immt before grand cape are that the tenant (hall (hew caufe “ -wherefore 

appeirance in « he ivas not in eur court at fuch a day part, as he was fum - 
chief, tor efiar - -j.„ Qfl/I {q 


Edw. 3. 13. b. ty H. 4. 19. Coke's Entries, 171. Plow. 
Comm. 41. Alfo a grand cape does not li% but when the 


default in the fame term in which he appears, ? peremptory 
judgment (hall be given, namely, for the demandant to re¬ 
cover feifin, as appears by the books above cited, and accord¬ 
ing to the conftant prjftice ; and befides, the words of the 


fueh appearance rnoned and fo it is in the cafe at bqr, which is abfurd and 

i/the trnanr M repugnant; bccaufe it appears by the body 01 the record 

makes default that 

in another term. 


record, or is prejudiced by the judg¬ 
ment ; the rule upon the fubje^t being, 
that a writ of error can only be brought 
by him who would have had the thing, 
if the erroneous judgment had not been 
given, 1 Roll. Abr. 747. (K.) pi. 1. 
Dy. 90. a. 2 Bac. Abr. 19;. There¬ 
fore in a plea of land againfl the te¬ 
nant, the heir to the land mull in cafe 
of the tenant’s death bring error; as 
if one who has lands on the part of 
his mother, lofes them by an erroneous 
judgment and dies, his heir on the 
part of his mother only can bring 
error. 1 Leon. 261. Hcnningham and 
Windham ’s cafe, 8. C. Owen, 68. So 
the younger fon who is intitled by 
the cuftom of borough-engliih muft 
bring error, and not the heir at common 
law, for the ' remedy defeends with the 
jann. Ibid. So error upou a judgment 


again il tenant in fpecial tail muft be 
brought by the heir to the fpecial tail. 
F. N. B. 50. 7th edit. 1 Roll. Abr. 
747, (K.) pi. 2. So at common law 
if judgment had been obtained againfl 
leflee for life, the rcvcrfioner or remain¬ 
der man, if immediate, might bring 
error after his death ; and now by ila- 
tute 9 R. 2. c. 3. may during the con¬ 
tinuance of the ellate for life. 3 Rep. 
4. a. Marquis of Winchtjltr'o cafe. 5 
Mod. 397. Anon. So fmee the fatute 
de donis, error may be brought by him 
who has a remainder or reverfioti im- 
mediately expe&ant on an eftate tail. 
3 Rep. 4. a. It is not neceflary to fhew 
either in the writ of error, or feire fa¬ 
cias, how the plaintiff in error is heir, 
unlefs in fome particular cafos, as where 
a fpecial heir in tail or heir in remainder 
brings error ; for there it is held that 

hr 
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that the tenant had appeared in chief on the fame day that the 
grand cape fuppofes that he •was not in our court , and there* 
fore the writ of grand cape is contrary to the record ; and for 
this error he prayed that the judgment (hould be reverfed. 

Jones for the defendant in error, and all the court agreed, 
that the great feffipns might- have given judgment »f feifin 
-without awarding any grand or petit cape ,■ but Jones faid, 
that the plaintiff cannot affign it for error, becaufe it is 
only to the difad vantage and delay of the demandant, and 
not at all prejudicial or hurtful to the tenant, and therefore 
not to be alleged as error for him, inafmuch as it is not to the 
*« great damage of the plaintiff? as the writ of error fuppofes. 
And for that he cited the books of 8 H. 4. 2. ( b) b. F. N. B. 
21. f. 5 Rep. 39. b. (c) (7). And though it was objefled 
on the other fide that it was an error in the judgment itfelf 
and might therefore be well afligned for*error, notwithftand- 
ing it was to the advantage (a) of the plaintiff in error; as 
in 8 Rep. 59. Beecher 's cafe, a mifcricordia entered in a judg¬ 
ment initead of a eapiatur, is aflignable for error, though it 
be for the benefit of the party againft whom the judgment is 
given, becaufe it is error in the judgment itfelf (8). But the 
whole court, without any difficulty, affirmed the judgment for 
the reafon given by Jones, without taking any notice of this 
obje&ion. 


William, 
the heir of 
William, 
v. Gwvh. 

—V— 


A mm (hall not 
reverfejudgment 
by error, unlefa 
he can (hew that 
the error is to 
his disadvantage. 


(i) Flu. Error , 
9 *- 

(c) Tey’s cafe. 

S. I*. 3 Rep. 

59. a. Beeeher'i 
cafe. 
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lie mull (hew fpecially how he is heir, 
or has the remainder. Cro. Jac. 160. 
Champernoiv v. Godofphin. It feems 
that error upon an attainder for treafon 
or felony may be brought either by the 
heir or the executor. 1 Leon. 32;. 
Mar/b’s cafe. 1 Show. 13. The King v. 
Ayloffc. S. C. 1 Salk. 295. But if 
there be judgment againft the principal, 
and alfo againil the bail, the principal 
cannot have error on the judgment 
againil the bail, nor the bail on the 
judgment againft the principal, nor can 
they join in a writ of error any more 
than tenant for life, and he in remainder 


can join, for they are feveral judgments 
and aft'edt diftincl perfons. 1 Roll. Abr. 
748, 749. Cro. Car. 40S. Bujhcll v. 
Talk. Ibid. 481. South v. Gryffith. 
S. C. Sir IV. Jones, 39 6. Cro. Car. 
561. Anon. 1 Lev. 137. Atherton v. 
Hole. 

(7) So giving Oyer where it ought 
not to be allowed is not aifignablc by 
tbe defendant for error, being to his 
advantage, though the denial of it, where 
it ought to be allowed, i» error. 2 Ld. 
Raym. 970. Longucville v. Inhabitants 
of Thijlleivorth. 

(8) Where the error is by default of 

t.bii 
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the court, it may be alligned by him 
who is benefited by it; as where in debt 
it is found that the defendant owes the 
plaintiff 51. and the jury afftfs dama¬ 
ges to 2d. and cods ad. and the judg¬ 
ment is, that the plaintiff ftiall recover 
his debt, and damages aforefaid to 2d. 
and no judgment is given for the cofts, 
the defendant may afiign this omiflion 
for error though it be to his advantage, 
i Roll. Abr. 759. pi. 1, 2, s, 4. 760. 
pi. 5. S. P. 4 Leon. 61. Btifhcy v. Mil- 
field. Jenk. 211. pi 48. But if the 
default be in the verdifl, to the advan¬ 
tage of the defendant, he cannot afiign 
it for error. 1 Roll. Abr. 760. pi 6 . 
And now by ilatute 16 and 17 Car. 2. 
c. 8. it is ena&ed, that no judgment 
after verdift, confeflion by cognovit ac¬ 
tionem, or rtliSa verificatione, fiial! be 
reverfed for want of mifcricordia or ca- 
piatur, or by reafon that a capiatur is 
entered for a mifcricordia, or a miferi- 


cordia is entered where a capia/ur ought 
to have been entered ; nor for that idea 
concejfum eft per curiam is entered for 
idea confideratum tjl per curiam ; nor For 
that the increafe of coils, after a verdidt 
in any a diion, or upo* a nonfuit in re¬ 
plevin, are not entered to be at the re- 
queft of the party for whom the judg¬ 
ment is given ; nor by reafon that the 
cofts in any judgment whatfoever are 
not entered to be by ronfent of the 
plaintiff; but that all fuch omiffions, 
variances, defe&s, and all other matters 
of like nature, not being againft the 
right of the matter of the fuit, nor 
whereby the iffuc or trial are altered, 
fhall be amended by the jufticcs 1 , or 
other judges of the courts where fuch 
judgments are or (hall be given, or 
whereunto the record is or (hall be re¬ 
moved by writ of error. See Willes*e 
Rep. 6co, 601. Middleton v. Wynn;. 


Cafe 5. 


Wilbraham againft Snow, 


§.C. 1 Lev. z8*. 
1 Sid. 43S. 
i Vent. 51. 

1 Mod 30. 

4 Keb. <8*. 

A fheriB may 
maintain an ac¬ 
tion of uefpafi 
it trover again ft 
tfij perfon-who 
take* away goods 
which he hat 
feiecd in esecn- 
lion. S. P. 

6 Mod. *91. 


Hil. 20 & 21 of King Charles the 2d. Roll. 1540. 

T ROVER, upon fpecial verdi£fc, the cafe was this; the 
plaintiff, being (heriff, feized goods in execution by 
virtue of the writ of fieri facias ; and afterwards, and before 
they were fold, the defendant took and carried them away, 
and converted them to his own ufe; for which the plaintiff 
brought his a£tion. And on the firft argument it was ad¬ 
judged that the a&ipn well lies; and that the plaintiff, being 
fiteriff, has fuch a property in the goods, by feizing them in 
execution, that he m»y maintain an action of trffpafs ok 

trover 
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trover at his ele&ion (1) *, and judgment was given for the Wilbua- 
plaintifF n 'j*y &c. but it was not moved afterwards. Sympfon 
for the plaintiff; Winnington for the defendant. See 34 H. 6 . < - f 

36 (2) a. and the cafe of Ayre v. Aden in Moor, 737. Cro. 

Jac. 73. Dalt. pffice of Sheriffs, cafe 2. fol. 19, which cafe 

was 


(i) S. P. 6 Mod. 29a. Clerk v. 
Withers: For b c is anfwerable to the 
plaintiff to the value of the goods taken 
under the writ of fieri facias : and the 
defendant is difcharged from the judg- 
ment and all further execution, if the 
fheriff has taken goods to the amount 
of the debt, although he does not fatisfy 
the plaintiff. 2 Roll. Rep. 57. Site v. 
Finch. 6 Mod. 292. 299. Clerk v. Wi¬ 
thers S. (J. 1 Salk. 323. or has not 
returned the writ; and it will be a bar 
to a feire facias on the judgment. 
Cro. Eliz. 237. Mountney v. Andrews . 
S.C. 4 Leon. 150. S P. 2 Ld. Raym. 
1072. Clerk v. Withers. But to pre¬ 
vent improper conduft in the fheriff, 
it will be prudent for the plaintiff, or 
defendant, (for either may do it,) to 
rule him to return the writ, if he has 
not already done fo. And now in prac¬ 
tice it has become a frequent action ; 
thus (among many others which might 
be mentioned) the cafe of Bamford v. 
Baron , cited in 2 Term Rep. 594. 
Edwards v. Harben , note [a), was an 
aftion of trover by the late fheriff of the 
county of L., again ft the defendants, 
who had feized the goods in quefHon, 
which formerly belonged to one H., 
after they had been taken in execution 
at the fuit of a creditor, to whom the 
fheriff" bad paid the value, and no ob- 
j eft ion taken to the form of the aftion. 
In that cafe it was flated, that the fhe¬ 
riff had paid the value, but that does not 


appear to be ncceffary; for if he had not 
paid the value, it feems from the deter¬ 
mination in the principal cafe, he might 
have maintained the aftion, becaufe by 
the feizure he acquired a fpecial pro¬ 
perty in the goods, and was rejponfible 
to the plaintiff for the value of them. 

In order to maintain trover, it is ne- 
•ceffary that the plaintiff fhould have 
either an abfolute, or a fpecial property 
in the goods which are the fnbjeft of 
the aftion. 7 Term Rep. 498. Webb 
v. Foss, per Lawrence J. He who has 
an abfolute or general property may fup- 
port this aftion, although he has never 
had the aftual poffeffion j for it is a rule 
of law, that the property of perfonal 
chattels draws to it the poffeffion , fo that 
the owner may bring either trefpafis or 
*trovenat his eleftion again ft any ftranger 
who takes them away. Thus if A. it\ 
London gives J. S. his goods at York, 
and another takes thein away before 
J. S. obtains aftual poffeffion, J. S. may 
maintain trover or trefpafs for them. 
Bro. Trefpafs , 303. Latch. 214. Hud- 
fon v. Hudfon. So where a man has wreck 
by prefeription or grant, and another 
takes-it away, he may bring trover oc 
trefpafs before feizure. F. N. B. 207. D. 
7th edit. 2 Wilf. 23. Biddulph v. Arthur. 
And upon this principle it was held, on 
the trial of an ejeftment for % mine, that 
recovery in trover , for a parcel of lead’ 
dug out of the mine, was no evidence; 
of the plaintiff’s poffeffion of the mine* 

Bh)1. 
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W/LfXA- 
HAM V . 
Show. 


i w adjudged as reported in tbofe books, again ft the report 

of Yclverton, 44. and the Roll is in Eafter 44 Eliz. Rol. 


Bull. N. P. 33. Alfo where A. is in¬ 
debted to C. and B. to A. and it is 
agreed between them, that B. fliall 
jjive goods in his poffefiion, which were 
the goods of A. to C. in fatisfa&ion of 
A.’s debt, if B. converts them, C. may 
maintain trover againft him although he 
never had poffeffion, for by the agree¬ 
ment, the right of property was in him, 
and the converfion is a wrong to him. 
Bull.N. P. 35. So where an executor 
declares upon the pojfejfion of his tes¬ 
tator, and of a converiion by the de¬ 
fendant after his death, it is held to be 
Sufficient, becaufe therproperty is veiled 
in the executor, and that draws after 
it the poffefiion in law. Latch. 214. 
7 Term Rep. 13. Cordon v. Harper, 
per Lawrence jufticc. In like manner a 
man who has delivered goods to a car¬ 
rier, or other bailee, and fo parted with 
the aftual poffefiion, may maintain tro¬ 
ver for a converfion by a ft ranger, foi 
the owner has ftill poffefiion in law 
againft a wrong-doer, and the carrier, 
or other bailee, is no more than his fer- 
vant. 7 Term Rep. 12. Cordon v. Har¬ 
per. But it is faid, that if the bailee, 
or other perfon who has only a fpecial 
property, fells and dclivere the goods to 
another as his own bona fide, and with¬ 
out notice, the general owner cannot 
maintain this or any other a&ion againft 
the vendee, becaufe by fuch a fale by 
a perfon who has a fpecial property in, 
and poffeiQon in fad; of the goods, the 
property of the general owner is altered. 
Bro. Trtjpefs , 216. 295. Hqwevcr 
there muft cxift a right of pojf/fm, as 


well as of property, :o fupport this ac¬ 
tion ; therefore, where a man let a 
houfe and furniture for a term, and the 
furniture was wrongfully taken in exe¬ 
cution pending the term, it was holdcn, 
that the leffor could not mafhtain trover, 
becaufe during the term he had parted 
with the right of pojfejfion. 7 Term Rep. 
9. Gordon v. Harper. 

Or, idly, he muft have a fpecial pro¬ 
perty in the goods ; thus a carrier may 
maintain trover againft a ftranger who 
takes the goods out of his poffeflion. 
1 Roll. Ahr. 4. (I.) pi. 1. 1 Ld. Raym. 
276. Arnold v. JeJftrfon. Bull. N. P. 
33. So may a fa&or or other confignee, 
or pawnee, or truftee ; fo if a houfe be 
blown down and a ftranger take away 
the timber, the leffee for life may bring 
trover, for he has a fpecial property to 
make ufe of it for the purpofe of re¬ 
building, although the general property 
is in the owner. Bull. N P. 33. So 
the lord of a manor may before the ex¬ 
piration of a year and a day, and even 
before feizure, bring trover againft a 
ftranger who takea away an eftray from 
off his manor. Ibid. So if a man lends 
his cattle to J. S. to plough his land, 
and a ftranger takes them away, J. S. 
may maintain trover or trefpafs againft 
him. Bro. Trefpafs , 92. The agifter 
of cattle may alfo maintain trover againft 
n ftranger who takes them away. Bro. 
Trefpafs * 67. So churchwardens may 
bring trover for the goods of the church, 
taken away either in their own time, or 
in that of their predeceffors, for the 
churchwarden* 9f the preceding year 

cannot 
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cannot maintain an aftion after the ex¬ 
piration of their year, n H. 4. 12. a. 
Com. Dig. Eglife (F. 3.) F. N. B. 208. 
K. 7th edit. Bro. Garden tTefglife 4. 6. 
7. 2 P. Will. 126. Attorney-General v. 
Ruper. 2 Str. 85^. Dent v. Prudence. 
If the a&ion be brought for a conver- 
fion in their own time, the declaration, 
it is faid, may conclude either ad dam¬ 
num ipforum, or parocfjianorum, at their 
election ; but^if the fucceffors bring the 
adtion for a converfion in the time of 
their predecefibrs, the declaration mull 
of necefiity conclude ad damnum paro- 
chianorum. Cro. Eliz. 145. 179. Hod¬ 
man v. Ring-wood ; but a bailee mu ft 
conclude “ to his own damage for he 
recovers to his own ufe, and is charge¬ 
able over to the bailor. Bro. Garden 
d'cfglife 7. 

So poffieflion with an aflcrtion of title, 
or even poffeffion alone, gives the pofief- 
for fuch a property as will enable him 
to maintain this adftion againft a wrong¬ 
doer ; for poffeffion is primd facie evi¬ 
dence of property. 1 Salk. 290. Black - 
ham's cafe. As in trover for certain 
loads of wood, the cafe was, that Sir 
T. P. having a large wood fold to one 
C. and his alagns, as many trees as 
would make 600 cords of wood to be 
taken by the aflignment of Sir T. C. 
affigns over his intereft to the plaintiff; 
afterwards Sir T. granted to the «it> 
fendaut fo much of his wood as would 
make 4000 cords to be taken at the 
Nlefend ant’s eltdlion : afterwards the 
plaintiff by the aflignment of Sir T. 
cut down the trees in queftion to make 
600 cords, and the defendant claiming 
them by virtue of his grant took them ; 
and it was found that there was fufii- 
rient wood left for the defendant; it 
was held that the a&ion was maintain¬ 
able, becaufe by cutting down the trees, 
the plaintiff had pnffjfon and a good title. 
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againft the defendant and every ftranger; 
and being cut down, the defendant 
could not lawfully take them j and even 
fuppoflng the plaintiff had not a good 
title, yet having poffejjion of the trees 
was fufficient. .Cro. Eliz. 819. Bajfet 
v. Maynard. S. C. 5 Rep. 24 b. Moor, 
691, 692. So in trover for a quantity 
of ruffles, it was proved that the plain¬ 
tiff, being poffcffed of a cottage at T. 
and an inhabitant there, and as fuch 
claiming a right to cut ruffles upon T. 
common for his own ufe, cut down about 
5 or 6 load of ruffles, which the defen¬ 
dant carried away 5 the judge, being 
of opinion that the evidence was infuf- 
ficitnt, nonfuited the plaintiff; but a 
rule having been obtained why there 
ftiould not be a new trial, it was in- 
lifted for the plaintiff that this was fuch 
evidence of property in the plaintiff and 
of a converfion by the defendants, who 
appeared to be mere ltrangers, as made 
it neceflfary for them, if they had any 
defence, to have gone into it at the 
trial, fo that the whole might have been 
left to the jury ; and although the plain¬ 
tiff had not a lawful right to cut ruffles, 
ft ill a3 Tic claimed fuch right, and af- 
ferted it by cutting them, and thereby 
gaining poffefiion, he acquired a pro¬ 
perty fufficient to put the defendants 
upon Ihewing they had a better proper¬ 
ty in them; to which the court agreed, 
and faid it was fufficient evidence againft 
the defendants who had neither by evi¬ 
dence or pleading ihewn any right or 
title whatever to the rufhes, and muft 
therefore be taken to be mere ftrangers 
and wrong-doers ; that indeed a perfon 
who has no colour of right to cut down 
ruffles, or take any other thing, cannot 
by cutUng the rufhes or taking the 
thing without any colour of right ac¬ 
quire a property; but .in the cafe at 
bar the plaintiff proved he had a light 

to 
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to cut the ru flies, and did cut them, 
and therefore he gained a property 
in them. 3 Wilf. 332. Rcukham v. 
J'M- So where, in trefpafs for 
taking and difperfing a load of fern 
afhes, the defendant pleaded that he 
was an occupier of land in A. the te¬ 
nants whereof had a right of common, 
and of cutting fern in a particular place 
in which the plaintiff wrongfully cut 
fern, and burnt it, whereupon the de¬ 
fendant Scattered it about as he well 
might; upon demurrer to the plea, the 
court held that if the plaintiff did him 
any damage he might have brought his 
aftion, but after the plaintiff had burnt 
the fern, and thereby acquired pofftffion 
of it, a commoner had no right to come 
and difperfe it. 2 Str. 777. Woadfon v. 
Nawton. It is true this was an aftion of 
trejpafs t but it fcems unqueftionable that 
trover would alfo have lain, and fo was 
the opinion of the court of Common 
Pleas in the above cited cafe of Rack- 
hmm v. J'Jup. 

There may alfo be a fpecial property 
arifing Amply out of a lawful poffeffion, 
but which ceafes when the true owner 
appears; as where the plaintiff, being a 
chimney fweeper’s boy, found a jewel 
and carried it to the fhop of the defen¬ 
dant, whowas agoldfmith, to know what 
it was, and delivered it into the hands 
of his apprentice, who-, under pretence 
of weighing it, took out the (tones, and 
called to the mafter to let him know it 
came to three halfpence, the mafler of¬ 
fered the boy the money, but he refufed 
to take it, and indited on having the 
thing again; whereupon the apprentice 
delivered him back the focket without 
the Hones; and in trover againft the 
mafter it was ruled, t. That though the 
, finder of a jewel does not aequiie an 


abfolutt property, yet lie ha* fuch A 
property as will enable him to keep it 
againft all but the rightful owner, and 
confequently may maintain trover. 2. 
That the action well lay againft the maf¬ 
ter who gave a credit to his apprentice 
and is anfwcrable folf his negleft. 1 Str. 
505. Armory v. Dehmirie , in Middlefex t 
coram Pratt C. J. In like manner a 
perfon whq^has only a fpecial property 
may in fome cafes maintain trover, al¬ 
though he has never had aBualpojfejton ; 
thus, a faftor to whom goods have beer, 
configned, but which he has never re¬ 
ceived, may bring this aftion. t Bof. 
and Pull. 44. Fowler v. Down. How¬ 
ever without fuch abfolute or fpecial 
property this aftion cannot, as we have 
already noticed, be maintained; there¬ 
fore tenant in tail, expeftant on the de¬ 
termination of an eflate for life without 
impeachment of wajle, cannot bz ing tro¬ 
ver for timber which grew upon, and 
was fevered from, the eflate; for fuch 
a tenant for life has a right to the trees 
the moment they arc cut down. 1 Term 
Rep. 55. Pyne v. Dor . And the plain¬ 
tiff muff not only prove that jjxc goods; 
which are the fubjeft of the aftion, are 
his property, but alfo that they were fo 
when they were converted by the defen¬ 
dant. As where goods ilolen were pur- 
chafed in market-overt, and fold by the 
pugfhafer before the felon was conviBed, 
it wa3 decided that the owner of the 
goods profecuting to conviftion could 
not maintain trover againft the purcha-* 
fer under the flatute 21 H. 8. c.’it. 
which gives a reflitution to the owner 
who profecutes the felon to conviftion, 
although he gave the purchafer notice 
of the robbery while they were in his 
poffedion : for the property, being al¬ 
tered by the fale in market-overt, was 

not 
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not revelled in the owner until the con- 
viftion of the felon, but the defendant 
had parted with the poffeffion before 
that time, and therefore could not be 
faid to have converted the plaintiff *8 
goods. 2 Term Rep. 750. Harwood v. 
Smith. And the action may in moft 
cafes be brought either by the general 
or fpccial owner of the goods for aeon* 
verfion thereof by a ftranger, and judg¬ 
ment obtained by one is a good bar to 
the a£tion of the other. Bro. Trefpafs, 
67. a Roll. Abr. 569. (P.) 

Another ingredient of this.a&ion is 
that there ihould he a converfion by the 
defendant; as to which, it is a com¬ 
mon learning, that where the goods 
came into the defendant’s polfeifion by 
delivery or finding, the plaintiff muft 
demand them, and the defendant re- 
fufe to deliver them up, in order to 
conflitute a converfion, 1 Sid. 264. 
Bruen v. Roe. Bull. N. P. 44. But 
fuch demand and refufal is only evi¬ 
dence of a converfion, and therefore if 
it be found in a fpecial verdict that the 
plaintiff demanded goods of the de¬ 
fendant and he refufed, the court can¬ 
not adjudge it a converfion, 10 Rep. 56. 
b. 57. a. Chancellor of Oxford's cafe. 
2 Mod. 244. Mires v. Sulclay , Bull. 
N. P. 44. But a demand and refufal 
is no evidence of a converfion, where 
it is apparent that the defendant has 
made no converfion ; as where the de¬ 
fendant cut down trees and left .them 
lying in the place where they were 
felled: for be cannot be faid to have 
converted the trees if they continue 
there as before. 2 Mod. 244. Mires v. 
Solelay. Bull. N. P. 44. So a demand 
and refufal is no evidence of a conver¬ 
fion in the cafe of a carrier or whar¬ 
finger, where the goods are proved to 


have been lofl through negligence, of 
ftolen 1 and therefore trover does not 
he, though the owner may have an 
aftion upon the cafe. 1 Vent. 223. 
Ovsen v. Levsyn. 2 Salk. 65 5. Anon. 

5 Burr. 2825. Rofs v. Johnfon. Bujl. 
N. P. 44, 45. ^Jor where it appears 
that the carrier or wharfinger detained 
becaufe the plaintiff refufed to pay for 
the carriage or wharfage of them, 
z Ld. Raym. 752. Skinner v. Upjbavs. 
Ibid. 866. Torke v. Grenaugh, and 
therefore if the perfon, in whofe pof- 
fefiion the goods are, has a lien upon 
them for a debt due to him from the 
owner, the plaintiff muft prove that he 
paid or tendered the money before the 
Bringing of the a&ion, for otherwife 
the defendant will have a right to retain 
the goods. See 3 Bui ft. 269. Robinfoti 
v. Walter. 1 Salk. 388. York v. Grind - 
fane. 2 Show. 161. Anon. 2 Roll. Abr. 
92. (M.) pi. 3. 6 . Cro. Car. 271. 
Chapman v. Allen. Bull. N. B. 45. But 
if the carrier or wharfinger break open 
a box containing goods, or fell them, 
or had them in his cuftody at the time 
of the refufal, a demand and refufal 
is evidence of a converfion, and trover 
n»ay be maintained, 2 Salk. 655. Anon . 

It has been held too, that not only 
claiming property as one's own, but 
afferting the right of another over it, 
is. upon demand and refufal, evidence 
of a converfion; as where it was found, 
that a bankrupt, being indebted to G. 
delivered goods to G-’s fervant, who 
gave a receipt for them in his mafter’s 
naiftc, and fold them for his mafter’s 
ufe; the court determined that the fair, 
whether for the ufe of the feller or 
another, was a converfion; 'for where 
a perfpn takes upon himfelf to difpofe 
of another’s property it is a tortious 

aft 
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ad and the gift of the action, i Witi. jzP. 
Periins v. Smith. S. P. 2 Str. 813. Par 
ktr v. Godin. So where a carpenter, who 
worked in the king's yard, refufed to go 
there any more, upon which the furveyor 
would not let him ha%e his tools until 
the king’s work was done under a pre¬ 
tended ufage to do fo ; a demand and 
refufal being proved, it was held by Holt 
C. J. that the denial of goods to him 
who has a right to demand them is an 
aSual converfion, and not evidence of it 
only; for what is a converfrou but an 
a flaming upon one’s fclf the property in, 
and Tight of difpoliug of, another’s 
goods? and whoever detains another 
man's without caufe takes upon htmfclf 
the right of difpofing of tin in. 6 Mod. 
212. Baldwin v. Cole. So where a man, 
entrufled with the goods of another, 
puts them into the hands of a third per- 
fon without oiders, it is a converfion; 
as where the owner of goods on board 
a veflel direfttd the captain not to 
land them on a wharf again ft which 
the veflel was moored, which he pro- 
mifed not to do, but afterwards de¬ 
livered them to the wharfinger for th'e 
owner’s ufe under an idea that the 
wharfinger had a lien on them for the 
wharfage fees, becaufc the veflel was 
unloaded againft the wharf; it was held, 
that the owner upon demand and refufal 
might maintain trover againft the cap¬ 
tain, unlefs he could eflabliflr the whar¬ 
finger’s right; for putting the goods 
into the cnltody of the wharfinger brings 
a charge upon the plaintiff, and is there¬ 
fore a converfion by the defendant. 
4 Term Rep. 260. Syeds v. Hay. If 
a man mt\lr ufe of a thing, found, or 
delivered to him, it is a converfion, 
(tro. Eliz 219. Mulgravt v. OgJsn So 
if hr m'tfuje it, Cru Khz. 2 iy as if 


a carrier draw out part of a veflel and 
fill it with water, it is a converfion of 
all the liquor, 1 Str. 576. Richardfon 
V. Htlinfon. The taking and carrying 
away of another’s goods is a converfion, 
and therefore it is not neccffary in fuch 
cafe to prove a demand and icfufal. 

1 Sid. 264. Bruen v. Roe. 6 Mod. 212. 
Baldwin v. Coir. Bull. N. P. 44. 

The next confideration is by what 
perfonathis action maybe maintained; 
it is fettled that one jointenant, tenant 
in common or parcener, cannot maintaiu 
trover againft his companion for a thing 
ftill in his poflVfiion, becaufc the pof- 
leflion of one is the poffeffion of both, 
and the defendant may take advantage 
of it on the general iffue. Co. Lit. zee. 
a. 1 Salk. 290. Brown v. Hedges Bull. 
N. P. 34. Thus where the plaintiff 
and defendant C. were members of a 
friendly focicty, which levied a fund by 
weekly contribution from each other, 
and the aggregate fum was kept in 
a box depofited with the plaintiff, who 
gave a bond for the fafe cuftody of 
it. C. took away the box and de¬ 
livered it to the other defendant W. 
who was not a member of the focicty; 
the learned judge who tried the caufe 
nonfuited the plaintiff, and the court 
of K. B. on an application for a 
new trial confirmed the nonfuit, and 
faid, that as all the members of the 
fociety had a joint property in the box 
and it’s contents, they were there¬ 
fore tenants in common, and it was 
an undoubted rule that one tenant in 
common cannot maintain trover againft 
another. And moreover, as it was ad¬ 
mitted that one of the defendants was a 
member of the fociety, he had a general 
property in the box, and therefore a 
fj-eeial property fuch as the plaintiff 

had. 
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had, the cuftody only, having been 
committed to him, and the general 
property ftill remaining in the fociety, 
could not give a right in this action 
againft a general property, i Term 
Rep. 658. Holliday v. Cam/ell. But if 
one jointenant, tenant in common or 
parcener, defiroy the thing in common, 
the other may bring trover. Co. Lit. 
200. a. Therefore where one tenant 
in common of ^fhip took it away and 
lent it to the IVcJl Indies where it was 
loft in a ftorm, this was held by King 
C. J. of the C. 6. to be evidence of a 
deftrudlion, and the jury under his di¬ 
rections found it to be fo. Bull. N P. 
34, 3y. For in all cafes where one te¬ 
nant in common mifufe that which he 
has in common with another, he is an- 
fwerable to the other in an aftion as for 
misfeafance. 8 Term Rep. 145. Mar - 
tyn v. Knoavllys. If one jointennnt, te¬ 
nant in common or parcener, bring tro- 
ver-againll a ftrangcr, he mutt plead 
the juintenancy, &c. in abatement; and 
if he negleft to do fo, he cannot give 
it in evidence on the general iffue ; "but 
the plaintiff is entitled to recover only 
the value of his {hare. 2 Lev. 113. 
Nelthorps v. Dorrington. 1 Salk. 290. 
Brawn v. Hedges. Bull. N. P. 35* ^ ce 
alfo 1 Saund. 2,51. g. h. and the autho¬ 
rities there cited. Where the goods of 
a feme foie come into the poffeffinn of 
another by finding, delivery or other- 
wife, and he converts them after her 
marriage, either the hufband alone may 
bring the a&iun, inafmnch as the con- 
verfion which is thecaufe of tiie a&ion, 
was after the marriage ; or the hufb-ind 
and wife may join, for the inception of 
the caufe of a&ion by the finding or 
delivery was before the marriage ; and 
therefore it is held, that the declaration 
may ftate that the wife, while fhe yjas 
Vol. II. . J- 
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foie, loft the goods, and that plaintiffs 
intermarried, and the defendant after 
their intermarriage converted them. 

2 Lev. 107, 108. Blacilornv. Greaves. 
Bull N- P. 34. But hufband and wife 
cannot have an a£li<m of trover and 
declare that they were loth pojfejfed of 
certain goods, and that the defendant 
converted them to their damage , for the 
poffefiion of the wife is the polTeffionof 
the hufband, and fo is the property ; 
therefore the converfion cannot be to 
the damage of the wife, but of the huf¬ 
band. Yelv. 165,166. Draper v. Fuihes. 

1 Salk. Hi. Nelthrop v. Anderfon . If 
an apprentice earn any thing, trover 
lies by the mailer ; as where a water- 
iftan’s widow took an apprentice who 
went to fea and earned two tickets 
which came into the defendant’s poffef- 
fion, the w’idow brought trover for the 
tickets and had judgment ; for what an 
apprentice gains is foi the ufe and benefit 
of his mafter, and it is not material whe¬ 
ther he be. It gaily an apprentice or not, 
for it is fuffici**nt if he he fo in facl. 1 
Salk. 68. Barber v Dennis. S. C. 6 
Mod. 69. So it a fervant purchafe 
goods for his mailer, which are after¬ 
wards c inverted by another, it is held 
that the mafter may maintain trover j 
for by the pofftflicn of the fervant the 
property is veiled in the mafter; although 
indeed the judgment was ieverfed on 
another point. Cro. Eliz. 6} 3 . 661 . 
746. Holiday v. Hichs. 

If a vendee of goods orders them to 
be fent "by a particular carrier, a deli¬ 
very to him, or his fervant, vefts the 
property in the vendee, who may bring 
trover againft a llrangSr that detains, 
or takes them away ; or if ^hey are 
damaged or loft, the vendee muft fland 
to the*lofs, and the a&ion againft the 
Carrier can only be brought in his name. 

Whw< 



47* Wilbraham verfus Snow. 


Where a tradefman ordered goods to 
be fent him, and in his letter added, 
“ pray be expeditious in fending them, 
** and inftead of letting them go by the 
“ way of Brijlcl, where many things you 
•* have fent me have been detained, 
fend them by land carriage ; ’ the 
goods were delivered to the book¬ 
keeper of the Birmingham carrier to be 
fent from thence by way of Coventry to 
the vendee who lived at Carmarthen ; and 
it appeared there was no other mode of 
conveyance by land carriage. The goods 
being loft, the vendor brought an adtion 
again ft the vendee for the price, in¬ 
filling that the delivery to the carrier 
was a delivery to the defendant, but 
the learned judge who tried the caufe, 
being of a different opinion, nonfuited 
the plaintiff; however the court of 
K. B. held that, as there was no other 
mode of fending the goods by land 
carriage, it amounted to the fame thing 
as if the defendant had ordered the 
goods to be fent by the Birmingham 
carrier particularly by name ; and there¬ 
fore the delivery being made according 
to the order of the defendant was’ a 
delivery to, and veiled the property in, 
the defendant, and the nonfuit was fet 
afide. Cowp. 294. Vale v. Bayle. So 
where a tradefman in the country gave 
an order for goods from London, and 
directed them to be fent by a particular 
■carrier, to whom they were accordingly 
delivered by the vendor, who had them 
booked, and paid for it: the goods 
being loft, the vendor brought an adtion 
a gain ft the carrier, but was nonfuited, 
and the nonfuit confirmed by the court, 
who held that, by the delivery to a par¬ 
ticular carrier according to the vendee's 
diredtion, the property veiled ,in him, 
and of courfe he mull ftand t'o the rifle ; 
that the money for booking was paid 
by the vender as agent of the vendee. 


and therefore the adtion could not be 
maintained by the vendor but ought to 
have been brought by the vendee. 8 
Term Rep. 330. Dawes v. Peck. 

It was faid by counfel in argument, 
and affented to by .Lord Chancellor 
King, that if a tradefman in London fend 
goods by order to a tradefman in the 
country by a carrier not appointed by 
the country trader, if the cartier em¬ 
bezzles the goods, the trader in the 
country mud ftand to the lofs. 3 P. Will. 
185, 186. Godfrey v. Furxo. And this 
feems to be confnmcd by Lord Hard- 
wicke in 1 Atk. 248. Snee v. Prefcot, 
who fays, that if goods are delivered 
to a carrier or hoyman to be delivered 
to A. and the goods are loft, A. can 
only bring the action, which ihews the 
property to be in him. But if the 
vendor agrees with the carrier to pay 
him for the carriage, the vendor may 
bring an adtion again It the carrier, be- 
caufe the vendor Hands in the character 
of an infurer to the vendee for the fafe 
arrival of the goods, and it is no part 
of the queftion to inquire in whom the 
property veils. 5 Burr. 2680. Davis v. 
James. S. P. 1 Term Rep. 6jq. Moore 
v. li'Hfon : and Lord. Mansfield in Vale v. 
Bayle, obferves, that if the vendor takes 
upon hinnfelf actually to deliver the. 
goods to the vendee, he Hands to all 
rifks ; but if the vendee order a parti¬ 
cular mode of conveyance, the vendor 
is excufed. Cowp. Z96. 

Let us next inquire againjl whom 
this adtion may be brought. If a 
woman has been guilty of a conver- 
fion before her n arriage, or a wife, 
without her hufband, converts goods 
during the coverture, this adtion lies 
againft hufband and wife ; in the former 
cafe the declaration mull Hate the con- 
virfion to be to her own ufe : unlefs the 
fubjedt matter is ia exiltcnce, and the 

hu&and 
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hulband refufes to deliver it up on de¬ 
mand, in which cafe the courfe of pre¬ 
cedents feems to warrant the laying of 
the converfion to their own ufe. z Rich. 
Praft. C. P. 5th edit. 162,163.; and in 
the latter cafe cor^erfi'on muft be al¬ 
leged to be to the ufe of the hujband only ; 
however, if the converfion be the joint 
aS of hufband and wife, it feems the 
aftion may be brought againil the huf¬ 
band alone, fcr the converfion is held in 
law to be the aft of the hufband only. 
Cro. .Car. 254. Rhemes v. Humphreys. 
Ibid. 494. Perry v. Diggs. 1 Roll. Abr. 
6 . pi. 7. 348 (u) pi. 1. Co. Lit. 351. b. 
Palm. 344. Berry v. Nevey. Com. Dig. 
Baron and Peme (Y). And it has alfo 
been adjudged that the aftion may be 
brought again/i hujband and wife, if it be 
laid in the declaration that they con¬ 
verted to the ufe of the hvjhand ; as whtre 
in trover the declaration ftated that the 
goods came into the poffcffion of hufband 
and wife, and they converted them to the 
ufe of the hufband, &c. it was ob- 
jcfted, that the converfion was l*iiJ 
to the charge of the wife as well as 
of the hufband, to which it was an- 
Iwered and refolvcd, that the point of 
the action is the converfion, which is a 
wrong that a married woman may be 
charged with, as well as with a tiefpafs 
or difieifin. Ye!v. 163, 166. Draper v. 
Futics. S P. 1 Roll. Abr. 6. pi 6. but 
if it he alleged in the declaration that 
the hufband and wife converted to their 
own ufe, it is agreed, that it is a 
fatal error even after verdidt, for a 
wife cannot in law convert to her own 
ufe. 1 Roll. Abr. 6. pi. 6. Ibid. 348. 
(U.) Sir IF. fonts , l&. Berry v. Nevys. 
S. C. Cro. Jac. 661. Sir IV. Jones, 264. 
Bullet?* cafe, Cro. Car. 254. Rhemes v. 
Humphreys , Ibid. 494- Perry v. D'ggs. 
Andr- 243 Smalley v. KerjOOt ; though 
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the contrary was, decided in Sir W. 
Jones, 443. Hodges v. Sampfon ; but it 
is faid that if the jury in fuch cafe find 
the wife not guilty, the declaration is 
aided by it. Marfh. pi. 134. But i£ 
trefpafs be brought againil hufband 
and wife, and the declaration Rate a 
converfion by them to their own ufe » 
it does not vitiate the declaration. As 
where trefpafs was brought againft 
hufband and wife for breaking and en- 
tering the plaintiff’s houfe and taking 
his goods, and converting them to their 
own ufe after verdidl for the plaintiff 
it was held that the converfion is not 
the gift of trefpafs, as it is of trover* 
trefpafs being maintainable for enter¬ 
ing the houfe and taking the goods, 
and therefore the court would not pre¬ 
fume that any damages were given for 
the converfion, it being furplufage and 
laid as matter of aggravation, and con- 
fequently the declaration good. Andr. 
242. Smalley v. Kerfoot. S. C. 2 Str. 
1094. So the action may be brought 
againft any perion who was a party to 
the conmi:jn, although the goods 
wtere a Quail y converted by another; 
as where aa execution is delivered by 

A. to the fherifT agaitift the goods of 

B. who at the time has committed an 
aft of bankruptcy, and A. gives a bond 
to indemnify the fhcrfff, and he feizea 
the goods and fells them and pays the 
money to A. and afterwards a corrmnf- 
fion of bankruptcy is taken out againft 
B. the afiignees may bring trover againft 
A. becaufe by giving the bond he has 
made the converfion his own aft. Bull. 
N. P. 41. 

Regularly the declaration fheaild Hate 
that the plaintiff was, poffeffed of the 
goods, its of his own proper goods , and 
that they came to the hands of the de¬ 
fendant by finding ; bat it has been 
2 held 
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held that the omitfion of thefe words Is 
not material after verdict. Moor, 691. 
Maynard?. Baffet. Hard. 111. Jones?. 
Winckworth. Latch. 214 Hud/on ?. 
Hudfon. And if the plaintiff has never 
had a Huai pojfejftm of the goods, he 
need not allege that he was poffcffed : 
as where goods of a teftator are taken 
and converted after his death, and be¬ 
fore the executor obtains poffcfiftm of 
them, he may declare that the lefiator 
was poffeffed of the goods and chattels, 
and the defendant after his death con¬ 
verted them, without faying that the 
executor was poffcffed. Latch. 214. 
Hudfon v. Hudfon See the form of the 
declaration. Rob. Ent. >0. 4^.7 2 Iuiir. 
Cler. 5th edit. 448. But inafir.uch as 
the converfion, which is the gilt of the 
aftion, was after the death of the tefia- 
tor, the plaintiff will be liable to colls, 
it he fails in the a£lion. Or, as the pro¬ 
perty of the goods draws to it a pouci- 
fion in law, the executor may alto de¬ 
clare upon his own poHlffion as execu¬ 
tor. 6 Mod. 182. ‘Jenkins ?. Plombe. 
Still however if he fails in the aftion lie 
will be liable td coiL. Latch. 2/4. 
Hudfon v. Hutlftn. Ibid. 220. IVorfcld v. 
Worjield. 1 Vent. rep. Anon. Cro. Car. 
219. Atlcy?. Heard. Paulerv. Vt!under. 
cited in Andr. 357. Cal.Temp. Hard./. 
204. Harris v. Hanna. Com. Rep. 102. 
Hole v. King. 7 Term Rep. 358. Bol¬ 
lard?. Sfeneer. 2 Bof. Sc Pull. 276. 
Tatterfall ? Groote. In thefe cafes it is 
not necefiary for the plaintiff.to name 
himfclf executor. I Salk. 314. Eaves 
v. Mocato. Com. Rep. 162. But where 
the trover and couvcriion have been in 
the teftator’s life lime, there, it feems, 
the executor is not liable to pay colls. 
4 Term Rep. 277. Cockerell ?. Kynaflon. 
S. C. cited by Le Blanc J. in Ord v. Fen- 
avick. 3 Eafl, Jio. And if the goods 


were taken in the telUter’s life tfail* 
and kept to the time of his death, al¬ 
though not ufed until after, the execu¬ 
tor may declare of a trover and conver- 
fton in the teftartor's life time. 1 Str. 
60. CroJJicr ?. Ogleby. 

If trover be brought upon the poflef. 
fion of an inteftate, the defendant, it it 
faid, cannot give in evidence upon 
not guilty, a will and an executor, 
for it mull be pleaded; but if it be 
brought upon the poffeifion of the 
adminijlrator, the defendant may take 
advantage uf it in evidence So if an 
executor bring trover upon his teftator's 
poffiffion, he is not bound upon the 
general iffue to prove himfelf executor, 
but i: Is otherwise, if he declares upon 
his own poffeifion. 7 Mod. 141. Plain - 
p.ld v. March, per Holt C. J. S. C. 
2 Ld. Raym. 824. 1 Salk. 285. 

Holt, 44. 

Whenever trefpafs for taking good* 
will lie ; that is, where they are taken 
wrongfully, trover will alfo lit; for one 
may qualify but not increafe a tort. Cro. 
Elia. 824. Bifhop ?. Montague. S. C. 
Cro. Jac. 50. Sir T. Raym. 472. Pm 
v. Ravcflerne. 1 Burr. 31. And if the 
whole tights and merits of the cafe 
have been difeufied and determined in 
0:1c action, the judgment in it may be 
pleaded in bar to the other. Cro. Car. 
35. Bacon v. Barnard. Cro. Eliz. 668. 
Ferrers v. Arden. 2 Vent. 169. Lech- 
mere?. : 1 oplady. But the converfe of 
the propofnion docs not hold, for trover 
may ofte.*. be brought where trefpafs 
cannot; as where goods are lent, or 
delivered to another to keep, and he 
rtfufts to return them on demand, tref¬ 
pafs does not lie, but the proper remedy 
Is trover. Sir T. Raym. 472. 2 Vent. 
170. So where the taking is lawful, or 
at kail excufeabk, trefpafs cannot be 
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ported, but the owner muft bring 
trover. Thus where one G. on the 
5th December 1753 obtained judgment 
againft. J. and on the fame day took 
out execution, and J.'s goods were ftized 
under it; on the 4th .J. committed an 
ad of bankruptcy, and on the 8th a 
commiflion was taken out againft him 
and an alignment executed, and after¬ 
wards on the 28th the fheriff fold the 
goods; it was,held, that the feizing of 
the goods before the commiflion and 
affignment was excufeablc, and the fhe- 
riff was not a trefpaffor by relation ; but 
the fale after the commiflion and afiign- 
ment was a converfion, and fubjefted 
the fheriff to an adion of trover at the 
fuit of the alGgnees of J. 1 Bur. 20. 
Cooper v. Cbitty. And the fame point 
has been recognized and confirmed in a 
fubfequent cafe, where it was held that 
trefpafs would not lie, but the affignecs 
fhould have brought an aftion of tro¬ 
ver. t Term Rep. 475. Smith v. Millet. 
If the plaintiff fhould by miftalce bring 
trefpafs iutlead of trover, and judgment 
be given againft him For that reafon, it 
feems the defendant cannot plead it in^ 
bar to an a&ion of trover brought after¬ 
wards againft him. Cro. Eliz. 66K. 
Ferrers v. Arden. Cro. Car. 35. Laeon 
v. Barnard 2 Vent. 169, 170. Lech- 
nscre v. Toplady. Sir T. Raym. 472. 
Put v. Ran feme. Gilb. Law of Evid. 
^ 66 , 267. 

(2) That cafe was this : The fheriff 
of C. returned to a writ of fieri facias 
that he had taken goods to the value, 
for which he had not found buyers; 
whereupon a venditioni exponas iffued 
returnable on the morrow of the Afcen- 
fion, at which day the fheriff returned 
that the goods were taken by his pre- 
dtceffor, therefore he could not expofe 
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the goods to fale; wherefore a di/lringae 
nuter vicecomitem was awarded that the 
late fheriff fhould expofe the goods to 
fale, and deliver the monies arifing there¬ 
from to the new fheriff, that he might 
have them before the juflices here on 
the oftave of the Holy Trinity to render 
to the plaintiff for his debt and damages 
aforefaid. S. C. Fitz. Procefs , 99. 
Bro. Retorne de briefe, 15. Execution 
11. Procefs, 15. Hence it appears, 
that the fheriff after he is out of office 
is compellable to fell the goods which 
he feized under the execution ; for the 
fame fheriff who begins an execution 
mull end it; ar.d the dijtringat nuper 
vicecomitem does not give him an au- 
• thority to fell, but obliges him to do 
that which he has a power to do. 1 
Roll. Abr. 893. (B). pi. 2. 1 Salk. 323, 
Clerk v. Withers. 6 Mod. 299. “a Ld. 
Raym. 1074, 1075. S. C. The ftudent 
will perhaps better underftand the na¬ 
ture flf the writ of diflringas nuper vice* 
comllem , by feeing the form of it: 
“ George the third, to the fheriff of S. 
“ greeting: We command you, that 
“ you diltrain E. F. late fheriff of your 
“ ceffinty by all his lands and chattels 
“ in your bailiwick, fo that neither he, 
“ nor any cue by him, do lay hands on 
tc the fame, until you have another 
“ command from us in that behal ", and 
“ that you anfwer us for the iffues of 
“ the fame; fo that he expofe to fale 
f ‘ thofe goods and chattels which were 
“ of C. D. in your bailiwick, to the 
“ value off. which lately in our 

“ court before us ( before our jujlices at 
Wfffminfer if in C. B.) were adjudged 
“ to A. B. for his damages which he 
“ had fuftaised, as well oft occafion of 
“ not performing certain promifes and 
“ Undertakings then lately made by the 
3 “ faiH 
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** faid C. D. to the fat'd A. B. a* for 
** his cods and charges by him about 
** his fu;t in that behalf expended, 
** whereof the hid C. D. is conviaed, 
“ as appears to us cf record ; and which 
" goods and chattels he lately took by 
** virtue of our writ, and which remain 
** in his hands unlold for want of buyers 
“ as the faid late flierifF returned to us 
V (to our faid jutlices, C. B.} at We/l- 
*' min ler at the return day of the writ 
** aforefaid, and have that money be- 
fote us (before our jutlices ! at Weji- 
minjier , on next after 

«* (on the morrow of All Souls) to ren- 
** der to the laid A. B. for his damages 
•* aforefaid, and have there then this 
?* writ. Witnefs, Sec." Set Rati. 164. 
a. where the recovery was in debt in 
the C. B. and Thelau. Brev. 90. from 
which the above precedent is taken. 
The firft Hep is to call upon the old 
fheriff to return the writ; which by the 
flatute 20 Geo. 2. c. 37. he mud be 
required to do within fix months after 
the expiration of his office, and which 
months are conllruedto be lunar months, 
and the day on which he goes out of , 
office is reckoned as one. Dougl. 463. 
¥he King v. .Ullsrhy. And if he has 
feized to the value, but not fold, (which 
is the fuppofition ; ) he will return that 
faft, and alfo that the goods remain un¬ 
fold for want of buyers; it being a good 
return, btcaufe the law gives the Ihcriff 
a convenient time to fell; but he charges 
hirr.felf by it to the value returned by 
him. Next iiTucs the writ of d'flringas, 
but the (lit riff cannot make the fame 
return to it as to ihc fieri facias, for he 
mult not always keep the goods in his 
hands for want of buyers, therefore he 
is bound to fell, and pay the money 
under the penalty of forfeiting iffues to 

t 


the amount of the debt. 6 Mod. * 95 * 
Clerk v. Withers. 

If the fficriff makes the fame return, 
and continues in office, the plaintiff may 
fue out a writ of venditioni exponas to 
compel the fheriff to f fell; though he 
may fell without, for the writ docB not 
give him an authority to do fo, but is 
only to quicken him to do his duty. 
6 Mod. 298. Clerk v. Withers. The 
form of the writ will bell explain the 
nature of it: “ George, Sec. to the 
“ fheriff of S. greeting: Whereas by 
“ our writ, we lately commanded you 
“ that of the goods and chattels. Sec. 
“ (here recite the fieri facias to the end) 
“ and you at that day leturned to us 
“ (our juflices in C. B.) at Weflminfler 
“ aforefaid, that by virtue of the faid 
“ writ to you dire&ed, you had taken 
“ goods and chattels of the faid D. to 
“ the value of the damages (or debt 
“ and damages) aforefaid, which faid 
“ goods and chattels remain in your 
“ hands unfold for want of buyers; 

“ therefore we, being dtfirous that the 
“ faid A. B. fhould be fatisfied his da- 
“ mages 'or debt and damages) aforc- 
“ faid, command you that you fell or 
“ caufe to be fold the goods and chat- 
“ tels of the faid C. D. by you in 
“ form aforefaid taken, and every part 
“ thereof, for the bell price that can be 
“ got for the fame, and at ’leaft for the 
“ damages (or debt and damages) afore- 
“ faid, and have the money arifmg from 
* ! fuch fale before us (our jufticcs, C. 

“ B.) at Wejlminftcr on 
*' next alter (on the morrow 

“ of All Souls C. B.) to render to the 
“ faid A. B. for his damages (or debt 
“ and damages) aforefaid, and have 
“ there then this writ. Witncfs, &c.’* 

If the goods are not taken to the value 

of 



of tbe whole debt, the plaintiff may have 
a venditioni exponas for part, and a Jieri 
fatias for the refidue in the fame writ. 
See the form in Thef. Brev. 305. If 
the (heriff does not pay the money at 
the return of the writ, the plaintiff may 
fuc out a diftringA againft him direfkd 
to the coroners, and in cafe he do not 


fell between the teffe return of the 
diftringas, he will forfeit Mm to the 
amount of the defat. 6 Mod. 3 50 . CItri 
v. Withers* 

(3) See alfo 1 Roll. Abr. 893. (B.) 
pi. 2. but Lord Hale in Mildmay v. 
Smith, poft. 345. fays, the number of 
the roll was 61& 
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Cafe 6. 


Eafter, 21 Car. II. Regis. Rol. 430, 

D EBT on bond, dated the 8th ol % April in the 16th year 
of the reign of the prefent king •, the defendant, after 
oyer of the condition, pleads, tfaat after the making of the 
bond, to wit, on the fame day and year, the plaintiff by his 
deed of defeafance (1), here in court (hewn, promifed and 
engaged that if he ihould not produce witneffes, before the 
lift: day of June then next coming, to prove that the money 
mentioned in the condition was a true debt, and that the de¬ 
fendant before the making of tije bond promifed to pay it, then 
the bond fhould be void, See. and avers, that the plaintiff did 
not produce any witneffes to make *fuch proof as aforefaid: 

to 


In debt on bond, 
the defendant 
pleads a defea- 
Once made after; 
the plea held ill} 
it fhould have 
been made at tbt 
fame tims —But 
this does not 
Item to be law. 
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(1) A defeafance is an inftrument but a letter of licence that the obligor 
which defeats the force or operation of foall not befued amounts to a defeafance. 
fome other deed or eftate; and that Carth. 64. Ayloffc v. Scrimp/hire. And 
which in the fame deed is called a con- the defeafance muff be by matter at 
dition, in another deed is a defeafance. high as the inftrument to be defeated ; 
Com. Dig. Defeafance. (A.) As where therefore where, in debt on bond con- 
a man by deed grants that, upon pay- ditioned for payment of 20I. on a cer- 
ment of a lefs fum on a particular day, tain day, the defendant pleaded, that 
an obligation, recognizance, ftatute, &c. before the day the plaintiff, on account 
(hall be void. Cro. Eliz. 623. Hodges v. of a trefpafs committed by his cattle 
Smith. Every defeafance muft contain on the defendant’s lands, gave him a 
proper words, as that the thing Jhall be further day of payment, the plea was 
void- z Salk. 375. Lacy v. Kynqfton. held«bad on demurrer, becaufe an agree- 
Willes’s Rep. jo8. Trevetf v. Afgas ; ment by parol cannot difpenfe with o 

L 4 0let A 
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Fowjll v. to which the plaintiff demurred, and judgment was given for 
1 Forrest » f the plaintiff by Twyfden juiUce, Rainsford and Morton juft ice* 
being filent, and Kelynge chief juftice abfent, on this point 
only, that the defeafance being pleaded to be made after the 
bond, could not avoid it j but in order to avoid it, the defea- 

fance 


deed. Cro. Eliz. 697. Hayford v. y/«- 
drevus S. C Moor, 573. So where, 
to debt on bond conditioned for pay¬ 
ment of money on a certain day. the 
d fenuant pleaded that the plaintiff per 
/turn fub manu i'udftgnaf agreed 
'• ’ ;:1? to 3 futu»e day, the pica 
'•2* i.f.ffeient on a general de- 

r.'.’.rrefft for 1 .* w -d? feriptum fub m.-mu 
jui f::■■■•' dj !i;)' "T.J ’v a deed. ; Lev,. 
■';>v- R -h.f.-: v. Pur fan. See 1 Saund. 
IQ! Cabs': \. Vaughan, note (1 ). So 
::: covenant tor non-payment of 
money, the d. lendant pleaded a dif- 
cliavge in natme cf a releafe without 
d.:ed t t>.<* pka art demurrer was adjudged 
to bt i!!. 2 Wiif. 370. Regers v Payne. 
Aif.v where a leafe contained a provifo 
the-: tile le.Tee fluuld not let without 
Lave in writing on pain of forfeiture, 
a parol licence was held not to difsharge 
the IciTce from the provifo. 2 Term Rep. 
4-'5 Roev ::arrifon■ S. P. Cowp. 47. 
I.Icuje v Mcafc. 3 Term Rep 590.592. 
Litiicr v. Holland, and Brown v. Good¬ 
man, there cited, note (b). 

A releafe to one of feveral obligors, 
whether they are bound jointly, or 
jointly and feverally , difeharges the 
others, and may be pleaded in bir by 
all. 2 Roll. Abr. 412 (G.) pi-4.5- 
2 Salk. 574. Clayton v. Kynajlan. So 
w here the obligee covenants not to fue 
the obligor, at all, he may plead it as 
* releafe to avoid a circuity of a diion. 
C«o. Eliz. 623. Hatlges v. Smith, 1 


Term Rep. 446. Smith v. Maplelacl. 
per Ruller J. 8 Term. Rep. 4S6. Burgh 
v. Prejloti; if tlieobligej covenants not 
to fue the obligor for a certain time, it 
docs not amount ta a defcafance, nor 
can it be pleaded as fuch, but is a co* 
venant only, for a breach of which the 
obligor may bring his adlion. Carth. 
63. Bybijfe v. Scrimjjhire. 1 Show. 46. 
Comber. 123, 124. 2 Salk. 573. S. C. 
But where a bond was conditioned that 
the obligor fliouid indemnify the ob¬ 
ligee from all ftrns he fhould pay on 
the obligor’s account, and before the 
bond was executed, a memorandum, 
was indorfed 011 it, which was part of 
the condition, that the obligee undertook 
not to fue upon the bond until.after 
the dbligor’s death, it was held that 
the bond was not payable by the ob¬ 
ligor himfelf, bet only by his reprt- 
fentatives after his death ; lor the me¬ 
morandum being part of the condition, 
differs it from the preceding cafe, 
where the agreement was a collateral 
one in a different deed, 8 Term Rep. 
483. Burgh v. Pre.'an. So where two 
are bound jointly and feverally, and the 
obligee covenants with one of the ob¬ 
ligors only not to fue him, it does not 
amount to a releafe, but is a covenant 
only, and the obligee may Hill fue the 
other obligor. 2 Salk. 575. Lacy v. 
Kynajlan. 12 Mod. 551. S. C. And 
the fame point was determined in 8 
Term Rep. 168. Dean v. Newball, in 

which 
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fcafance ought to have been made at the fame time, or at the 
fame infant with the bond ; and not having been made at that 
time, but after, it was not fufBcient to be pleaded in bar of the 
bond ; and judgment was pronounced by Twjfden, with a 
nip, See .; but Saunders of counfel with the defendant prayed 

Another 


FoWEt.1, t». 
Forrest. 
t I 111 I 


which the court held, upon the autho¬ 
rity of Lacy v. Kypafton, that where an 
obligee covenanted not tofue one of two 
joint and feveral obligors, and if he 
did the deed of covenant might be 
pleaded in bar, he might ilill fue the 
other obligor. 

A condition or defeasance, being in 
favour of the obligor, conufor, &c. muft 
be ftriclly performed} therefore if there 
be a condition or defcafance to make 
the obligation, recognizance, &c. void, 
on payment of a certain lum on a par¬ 
ticular day, the obligor or conufor muft 
pay or tender the money on or before 
tbt day ; but the plea of payment muft 
in form Rate it to have been made on the 
<!dy. Cro. Eiiz. 142. Bond v. Ricbard- 
pn ; but where it is to be void on pay¬ 
ment of the money on or befure fuch a 
day, the plea may (late payment before 
the day, and the plaintiff may reply that 
it was not paid at the particular day 
mentioned in the plea, per at any time 
before or after that day , which will bring 
the point to the proper iflbe, whether 
the money has ever been paid at all or 
not; but he muft by no means demur; 
the diftinftion being, that where the 
money is payable by the condition at a 
particular day, the defendant muft plead 
payment at the day, but whtre it is at or 
before the day, it is otherwife, 2 Bur. 944. 
/'/etcher v. Hennington. Willes's Rep. 
*87. n. (a.) And it will be a good bar 
without an acquittance under feal. Co. 


I,it. 212. b. Cro. EI12. 823. Earl of 
Huntingdon v. tla'l, z Salk. 508. Marie 
y. Mate. And in pleading a tender ac¬ 
cording to a defcafance in another deedi 
it is not neceflary cither to plead that the 
defendant has always been and f ill it 
ready to pay , or bring the money into 
court; but it is fufficient to plead that 
on'ihc day be tendered■, but if the dtfea- 
fance be in theyhmedecd it is otherwife. 
Willes’s Rep. 107. 7 revett v. A,gas: 
Formeily payment after the day could 
not be pleaded without an acquittance 
by deed. 5 Rep. 43. Nichols’s cafe, 
S. C. Cfro. Eliz. 455. Moor, 693. 
Gilb. H. C. P. 140. 3d edit. How¬ 
ever by ftatute 4 Ann, c. 16. f. 12. 
it is enaCted, that ** in debt on a fingle 
“ bill, or debt or feire facias on a judg- 
“ ment, if the defendant has paid the 
“ money, the payment may be pleaded 
“ in bar of the action or fuit; and in 
“ debt upon bond, which has a condi- 
“ tion or defeafance to make void the 
“ fame upon payment of a lef 3 fum at a 
“ certain day or place, if the obligor, 
“ his heirs, executors or adminiftrator* 
“ have before this action brought paid 
“ to the obligee, his executors or ad- 
miniftrators the principal and intereft 
“ due by the defeafance or condition, 
though fuch payment was not made 
“ ilriCtly according to the condition or 
“ defeafance, yet it may neverthelels be 
“ pleaded in bar of the aCtion, and ftu.ll 
“ be as effedtual a bar thereof, as if the 

“ money 
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another day, whereupon in furore he gave judgment ab- 
folutely, without giving any further day. And I think with* 
out much corifideration, for the law is clear, that a bond, 
judgment, or ftatute, may be defeated by a defeafance made 
after, as is the common and ufual praftice. Co. Lit. 207. a. 
236. b* 237.3- Cro. Eliz. 755. (b)\ fbr a defeafancer is 
only a conditional releafe, and a releafe is an abfolute de¬ 
feazance. And the difference is between a thing vejled t and 
a thing executory ; as in a feoffment of lands, the condition 
muff: be contained in the fame charter of-feoffment, or in 
another deed fealed at the fame time with the charter of feoff¬ 
ment, otherwife the condition is void ; becaufe in a feoffment 
the eftate in the land is veiled and executed in the feoffee; 
but a bond or judgment is only executory, and may be re¬ 
leafed or defeated at any time by a deed fealed, although it 
be not fealed at thtf fame time with the bond or judgment. 
And this is clear law without any doubt or ambiguity, although 
the court on a fudden erroneoully miftook it, and gave judg¬ 
ment as before (2). 

“ money had been paid at the day and ing to the ftatute. 


Fowell v. 
Forrest. 

L—- - - 

A bond, judg¬ 
ment or ftatute 
may be defeated 
by a defeafance 
at a Jubjefuent 
day. Cro. Eliz. 

6*3- (6) Huijb 
▼. Pki/ifi. 

In a feoffment 
the condition 
mill be in the 
fame deed, or in 
another executed 
at the fame time. 


“ place according to the condition or 
ct defeafance, and had been fo pleaded 
fo that it is now become a common plea 
that the defendant paid the money after 
the day, and before the aft ion, accord- 


(2) An obligation, &c. may be de¬ 
feated by a defeafance made after the 
condition is broken, as well as before. 
Carth. 64. Aylajfe v. Scrimg/hire. 


Cafe 7. 


S. C. i Mod. 33. 
* Keb, 591. 

8. P. j Lcr. 
281. Jefferies v. 
Dee. Ifantxe- 
cutor plead feve- 
ral judgments, 
the plaintiff may 
in his replication 
anfwer one only, 
or every 
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Trethewy againjl Ackland; and Green againjl 

the Same. 

aSSUMPSIT ; the plaintiff declares againfl the defendant 
as adminiftratrix of Henry AJhiuood , upon an indebitatus 
ajfumfit , by the inteltate, to the plaintiff in 4181. for cloaths 
made and delivered to the inteftate in his life time by the 
‘plaintiff, who is a taylor ; the defendant pleads in bar, that 
one William Clifton heretofore recovered a judgment in the 
court of king’s, bench for 120I. debt, and 46s. cofts of fuir, 
againfl the defendant as adminiftratrix of the inteftate (a), 

and 
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and further pleads another judgment obtained in the fame 
court by one Nicholas Woody againft the fame defendant, as 
adminiftratrix, &c. for 190I. debt, and 51s. cofts of fuit; 
both which judgments appear to be on Ample contra& and 
not on fpecialty,) and the defendant further aver6, that the 
feveral debts at the*time of the death of the inteftate, and alfo 
at the time of the giving of the faid feveral judgments, were 
juft and true debts, and that the f vtiai judgments are yet in 
full force and not fitisfi-d ; fne further fa}s, that fhe has no 
affets beyond* thlbfe judgments, &c. and prays judgment of 
the a&ion, &c. The plaintiff replies, that he ought not to 
be barred, becaufe as to the judgment of Clifton , the plaintiff 
fays, “ that the faid judgment was had and obtained by 
“ fraud and covin between the faid William Clifton and the 
“ faid Margaret Ackland (the defendant) then firft had, tode- 
“ fraud him (the plaintiff) and the other’ereditors of the faid 
** Henry AJhwood of their true and juft debts ; without this 
** that the faid fum of i2ol. (being the debt recovered by 
* f Clifton') was due to the faid William Cliftcn at the time 
the faid judgment was obtained, in manner and form as 
** the.faid Margaret (the defendant) has above thereof in 
“ pleading alleged : and this he is ready to verify; wherefore 
“ he prays judgment, and his faid damages to be adjudged 
“ to him.” And as to the judgment of Wood, the plaintiff 
replies the fame matter ( mutatis mutandis\z$ before; where¬ 
upon the d> fendant demurs inlaw fpecially, and (hews for 
caufe, “ that the plea above in replying pleaded is double, and 
“ contains two matters, any one of which by itfelf was alone 
“ fufficient to maintain the faid a£lion, and alfo that the fe- 
veral traverfes aforefaid ought to be omitted out of the faid 
“ plea, &c.” And it was moved for the defendant, that the 
plaintiff’s replication was clearly double, becaufe when the 
plaintiff by his replication, admitting it to be good, had 
avoided Clifton' s judgment, he will have a general judgment, 
againft the defendant de bonis inteflatoris without more, and 
fo it is if he avoids Woed' s judgment; if then the plaintiff will 
recover by the avoidance of any one of the judgments, he 
ought not to perplex the court with two matters to enveiglc 
the judgment of the court. For fuppofe two iflues (hould be 

joined 


Trethbwx 
v . Ack¬ 
land; and 
Green v. 
the Same. 

< , I , — 1 Im ) 

judgment plead¬ 
ed. And if he 
replies, that the 
judgment was by 
naud, he may 
rely upon the 
f.aud generally, 
or traverfc the 
fpechl matter. 



land; and 
Green v. 
the Same. 
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Trethewy joined upon the two feveral traverfes in the plaintiff’s replica- 
v. Ack- tion, and one fhould be found for the plaintiff, and the other 
for the defendant, for whom fhall judgment be given, for 
the plaintiff or for the defendant ? But if iffue be joined upon 
one only, there will be no fuch inconvenience; and if the 
defendant’s plea be bad or faife in part, it fhall be wholly 
fet afide (i), and the plaintiff ffiali have his judgment ge¬ 
nerally as aforefjtd; and therefore it was concluded that 
the replication was double, and the defendant having de¬ 
murred fpeciaily thereto, judgment ought toise given for him. 
Sed non allocatur ; for the court over-ruled it without any re¬ 
gard to the objection, as they had done often times before: 
however, with great fubmiffion, it is an anomalous cafe, and 
againfl the rules of law which condemn double pleading.* 
but it has been allowed in this particular cafe feveral times, 
and fo is T-ii-n.f cafe, 8 Rep. 132, 133. and Met id Tre- 
Jham’s cafe, <; K cp. 10S. {2). In the next place it was moved 
for the defendant, that the traverfars in the replication ought 
to be omitted, and that the plaintiff fhould have relied only 
upon the fraud pleaded by him in his inducement, and iffue 
ought to be joined upon it, and not whether the money was 
due at the time of the judgments. For if iffue fhould be 
joined on the lafl averment, it might be mifehievous to the 
defendant* for perhaps a fraall fum may have been paid by 
the inteflate in his life-time, of which the defendant had 
not any notice; in which cafe the whole iffue would be 
found againfl the defendant, although there was no fraud 
or covin in him, and noiwithftanding there was but one 
penny only deficient in the whole fum contained in the 
judgments, which would be inconvenient and mifehievous 
to the defendant. But on the other hand there will be no 
mifehief or inconvenience to the plaintiff, if iffue be joined 
on the fraud ; for if it appear in evidence that the defendant 
has confcffed* thole judgments where no money was due, 

or 


(»7 See r Saund.28. Far! of Man- Prowd, and 337. b. note (2.) 1 I.d. 
che/ter v. Vale, and note {3). Kaym. 263. /[futon v. Herman. 8. C, 

(z) See t Sauod. 337. "Hancah v, 1 Salt. 298. 
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or that the judgments were for a greater fum than was due, Trethxwy 
of which the defendant was conufant, it is full evidence of v 
fraud and covin, and the verdi& ought to be found accord- q RE b N 
ingly, and fo the true merits of the caufe would be tried on the Same, 
both fides. And as a proof that the iflue ought to be found —»— ■ ■ 

upon the fraud generally, and not upon the fpeciar matter, 

Beaumont’s cafe, in Latch’s Rep. l\ i. was cited, where it is 
fo adjudged. Sal non allocatur ; for by the couit the plaintiff 
may traverfe the fpecial matter or rdy on the fraud generally 
at his ele£tk>n/and either way is good (3) : and judgment 


(3) This refolution is cited and re¬ 
cognized in Com. Dig. Pleader (2D. 
9). It feems however doubtful whe¬ 
ther the travelfe is good; for in -addi¬ 
tion to the objtflion above taken by 
the reporter, it may further be obferv- 
ed, that it is not necellary for an exe¬ 
cutor who pleads an outftauding judg¬ 
ment to aver, that the deht, for which 
the judgment has been had, was a true 
and juft debt; fee I Saund. 330. 
coke v. Pro'wJ . note f 4.) and the autho¬ 
rities there cited; if it be not fo, the 
plaintiff may reply that the judgment 
was obtained or kept on foot by fraud, 
1 Str. 410. Williams v. Fowler; which 
the defendant is bound 10 traverfe iu 
his rejoinder. Sir W. Jones, 92. Veals 
v. Catefdon. t Ld. Raym. 678. Parker 
v. Atfield , and fee 1 Saund. 34. Hart- 
coke v. Proved, note (9.) So that the 
plaintiff may on this iffue give in evi¬ 
dence either that the debt is not a juff 
one, or that lefs is due than the fum for 
which the judgment has been given. 
It is true that in Green v. Wilcocks, 
Cro. Eliz. (462.) it was held that the 
plaintiff could not, to a judgment plead¬ 
ed by an executor, reply that it was 
obtained by fraud and covin, and rely 


upon it, but mud alfo traverfe that the 
judgment war, fur a jnd debt. That 
cafe is in i'oroe tneaiure ovtr-ruled by 
toe prefen?, the court here faying that 
the plaintiff may cither rely cm the 
fraud, or traverfe the debt at hi.- election. 
But in 1 Lutw. 6 tz. R:d v. Gorki it, 
it was faid by Pavel! J. r::d which has 
Letn adojited ever lince, that the plain - 
tit! ear:act v-Jljl ::fon any thirty; lut the 
fraud , and that the opinion in Green v. 
ilTleocl.s had been a long time exploded, 
and there was no need to plead that the 
ji^Jgment was for a true debt. 

The traverfe feems to be an imma- 
tciial one on another ground, which 
is, that it is added after a conftfiion, 
and avoidance. It has alteady been 
fliewn that a traverle of a matter which 
has already been fufficiently confeffed and 
avoided, is impertinent and fuperiluous. 
1 Saund. 22. Bennetv. Filk'tni, note (2.) 
209. Salmon v. Smithy note (8). Here the 
judgmeut is confeffed and avoided by the 
allegation that it was obtained by fraud, 
it being held that the plaintiff may avoid 
a judgment had againft an executor 
without good caufe and by covin, by 
replying that it was fo obtained, and 
relying upon it; but if it be had for a 
10 true 
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Trbthbwy 
v. Ack¬ 
land; and 
Green v. 
the Same. 

C. ■ .) 

(*) S. C. Sir 
T. Raym.it; 3. 
An executrix 
pleads feveral 
judgments for 
large fums, and 
for want of an 
averment it d"-« 
not appear e.iat 
Ae was liable to 
one of them, 
the whole plea 
adjudged bad, 
though (he aver¬ 
red that fhe had 
a (lets only to a 
/mall fum. 
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without any hefitation, was given for the plaintiff, that the 
replication was good. Note, in Eajler the 18th of the pre* 
fent king, between Norton and Lady Harvey, executrix of Sir 
Job Harvey (£), it was adjudged in this court, that where 
the defendant, in bar to an action of debt upon bond, 
had pleaded feveral judgments for large furtis obtained againft 
the teftator, and among the reft had pleaded a judgment 
recovered againft the teftator and one Erafmus Harvey , but 
did not aver that Erafmus died before the*teftator, fo that it 
did not appear that the defendant was liable tp that judg¬ 
ment (a), and therefore the plea was inefficient in that part; 
and although (he averred that flie had aflets only to a fmall fum, 
yet for this defe£t the plea was adjudged infuificient, and 
bad in the whole, and judgment given againft the defendant 
de bonis tejlatoris generally, and all the judgments, which were 
well pleaded, fet afide; and the judgment was afterwards 
affirmed in the exchequer chamber (4) 5 the roll whereof i$ 
in K. B. Trin. 17 Charles 2. Rol. 134. 


tme debt, though by covin to defeat 
the plaintiff, he cannot avoid the judg¬ 
ment. Sir W. Jones, 91, 92. Veale v. 
Gatefdon, l and 2 refolution. For it 
has been adjudged, that the defendant 
the executor may confefs a judgment 
to a creditor in equal degree with the 
plaintiff, pending the a&ion, and plead 
it in bar; and though it be done for the 
exprefs purpofe of depriving the plaintiff 
of the debt it is good both in law and 
equity. 1 P. Will. 29;. Waring v. Dan¬ 
vers. S. P. Caf. Temp. Talh. 225. Mo- 
rice v. Bank of England. Eefides which, 
I have not been able to meet with any 
entry either in print or manufeript, 
where fnch a traverfe as the prefent has 
been added ; therefore it feems to be in¬ 
formal and bad upon a fpecial demurrer. 

(4) See 1 Saund. 337. note (1.) but 
if the fafk were, that the teftator fur- 


vived Erafmus Harvey the court would 
now in all probability permit the defen¬ 
dant to amend the plea. 

.But although the judgment furvives 
as to the perfonalty, yet it does not as 
to the real eftate: for at common 
law the plaintiff might take the goods 
of the furvivor in execution by a feri 
facias ; but the plaintiff under the fta- 
tute of Weftminjier 2d mu(l i'ue out an 
elegit againft the lands of the furvivor, 
and alfo of the heir and tertenants of 
the deccafed ; and muft fue out a feire 
facias againft the furvivor, and the 
heir and tertenants of the deccafed. 
For it feems that where the lands of 
feveral are charged with a debt, it fhall 
not lie wholly upon the furvivor; 
as if a recognizance be acknowledged 
by feveral, the lands of them all are 
thereby become chargeable, and exe- 

eutioi 
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cution muft be equally made, and if 
one dies, the creditor muft bring a fcire 
facias againft his heir and tertenants, 
and alfo againft the furvivors; but it 
is otherwife where the lands are not 
bound ; as if two en^r into a bond, and 
one dies before judgment, the furvivor 
ihall be charged alone. 4 Mod. 315. 
Lampion v. Collingivood. So where 
judgment in debt was had againft two, 
one died, thg plaintiff brought fcire 
facias againft the furvivor only; the de¬ 
fendant pleaded that the other had left 
lands and an heir upon whom they had 
descended, and demanded judgment if 
he ftiould be compelled to anfwer with¬ 
out the heir being warned ; to which 
the plaintiff demurred, and judgment 
was given that the defendant fhould 
anfwer j for the judgment is againft the 
perfon; and although now by the ftatute 
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of Weflmnfter the fecond, which gives 
the fcire facias, and elegit, he may charge 
the lands and make the judgment real, 
yet it is at his election to proceed in the 
perfonalty if he will. But if he will 
take out executiop upon the real lien , 
the charge mujl be equally againft both , 
and the fcire facias againft both. But 
it was faid, that if he brings fcire faciat 
againft both and has judgment upon 
it, he may have a fieri facias againft 
the furvivor only, or an elegit againft 
both. 1 Lev. 30. Smarte v. Edfuni 
S. C. Sir T. Raym. 26. 3 Bac. Abr. 
698. 4 Bac. Abr. 419. See further for 
this diftin&ion between a real and per¬ 
sonal execution, that a perfonal execu¬ 
tion furvives, but a real does not. 3 Rep. 
14. Sir William Harbest's cafe, i Salk. 
320. Pennoir v. Brace. Carth. 105. 
Pantan v. Hall. 


Pofterne againjl Hanfon and Hooker, fheriff of 

Middlefex. 

Trinity) 2lft of King Charles the 2d. Rol. 4 6$. 

J^IDDLESEX, to wit. Be it remembered that heretofore, 
to wit, in Hilary term in the 19th and 20th years of 
the reign of our lord Charles the 2d, now king of England , 
Sec. before our faid lord the king at Wflminjhr, came 
Thomas Pofterne, by John Hawhins his attorney, and brought 
here into the court of our faid lord the king then there, 
his certain bill againft Sir Robert Hanfon, knt. and Sir William 
Hooker , knt. late fheriff of the county of Middlefex , in the 
cuftody of the marfhal, &c. of a plea of trefpafs upon the 
cafe, and there are pledges of prcfecution, to wit, John 
Doe and Richard Roe, which faid bill follows in thefe words, 
that is to fay ; Middlefex, to wit, Thomas Pojlerne complain* 

of 
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Pofterne verfus Hanfon and Hooker. 

of Sir Robert Hanfon, knt. and Sir William Hooter , knt. late (he- 
rifF of the county of Middlefex , being in the cullody of the mar- 
ffial of the marffialfea, of our lord the king, before the king 
himfelf, for this, to wit, that whereas by a certain aft made 
and provided in the parliament of the lord Henry the 6th, after 
the con'qu ft, heretofore king of England , liolden at We/lmin¬ 
fer in the faid county of Middlefex, the 25th day of February 
in the 23d year of his reign, it was (among other things) 
enafted by the authority of the faid parliament, that the 
fficriff, under ffieriff, ffieriff’s clerk, fteward .or bailiff of 
franchife, fervant or bailiff, or coroner, ihould not take any 
thing by colour of his office, by him, nor by any other perfon 
to his ufe, of any perfon for the making of any return or 
panel, and for the copy of any panel beyond 4d. t and that 
the faid ffieriffs, and all other officers and minifters aforefaid, 
ihould let out of prifon all manner of perfons by them, or 
any of them, arreiled, or being in their cuftody, by force of 
any writ, bill or warrant, in any aftion perform}, or by 
caufe of indifttnent of tr'fpafs, upon reafonable fureries of 
fufficient perfons having fufHcient within the counties where 
fuch peifons ihould be fo let to bail or mainprife, to keep 
their days in fuch places as the faid writs, bills or warrants 
ihould require, as by the faid ilatute (among other things) 
more fully appears; and*it was further enafted by the faid 
aft (among other things) that if the faid ffieriffs return upon 
any perfon ctpi corpus , or rtdd'ulit fe, that the faid ffieriffs 
ihould be chargeable to have the bodies of the faid perfons 
at the days of the returns of the faid writs, bills or warrants, 
in fuch form as they were before the making of the faid 
aft, as by the faid flatute (among other things) more fully ap¬ 
pears: after the making of which faid aft, one Michael Drew 
efq. on the 8th day of Jugujl in the year of our lord 1664, 
at Wejlminfer, in the faid county, by the name of Michael 
Drew, of the "Middle 'Temple, efq. by his certain writing ob¬ 
ligatory, fealed with the feal of him the faid Michael, bearing 
date the fame day and year, became held and bound to the 
faid Thomas Poferne by the name of Thomas Poferne of 
London, victualler, in 240I. of lawful money of England to 
be paid to the faid Thomas Poferne, when he ffiouid Be 

thereto 
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thereto required, as by the faid writing obfigatory more 
fully appears. And whereas alfo the faid 240I. not being 
paid to the faid Thomas according to the force, form, and 
efFeft of the faid writing obligatory, whereby the faid writing 
obligatory became forfeited, he the faid Thomal t for the exe¬ 
cution and recorefy of his faid debt in the faid writipg obli¬ 
gatory above mentioned and fpecified, afterwards, to wit, on 
the 27th day of July, in the 18th year of the reign of our 
lord Charles the 2d. now king of England profecuted out of 
the court of our faid lord die now king before the king him- 
felf, called *the king’s bench (the faid court then being at 
Wejlminjler aforefaid in the faid county of Middlefex) a cer¬ 
tain precept of our faid lord the king, called a bill of Middle - 
fex, againil the faid Michael Drew , dire£ted to the faid Sir 
Robert Hanfon and Sir William Hooker , then (heriff of the 
faid county of Middlefex t by which faid precept our faid lord 
the king commanded the faid Sir Robert 'Hanfon and Sir William 
Hooker then lheriff of the faid county of Middlefex , that he the 
faid lheriff fhould take the faid Michael if, See. and him fafely, 
&c. fo that he fhould have his body before our faid lord the king 
at Wejlminjler aforefaid, on Tuefday next after three weeks of 
St.•.Michael then next following, to anfwer the faid Thomas 
Pojlerne of a plea of trefpafs, and (1) alfo to a bill of him the 

faid 


PbSTKENB 
v. Hahsok 
& HoOfcEE. 

the money not 
being paid. 


plaintiff feed 
out t bill of Mid¬ 
dlefex agtinft 
M.D. 


which ii fet out. 


( 1) The claufe of ac etiam was in- 
ferted in the bill of Middlefex, and lati¬ 
tat, in confequence of the ilatute 13. 
Car, 2. c. 2. f. 2. in order to preferve 
the jurifdi&ion of the court of king’s 
bench over civil caufcs, where a party 
was to be arrefted for above 40I.; for 
that ftatute enafts, “ that no perfon 
“ arrefted by any fheriff, See. by force 
“ or color of any bailable writ, bill or 
“ procefs, iifuing out of the courts of 
*' king’s bench and common pleas, or 
u either of them, wherein the certainty 
*' and true caufe of adion is not exprejfed 
“ particularly, (hall be compelled to 

Vo 1.'. II. M 


u give fecurity, or to enter into a bond 
“ with fureties for his appearance, in 
'* any penalty or fum of money exceed- 
“ ing the fum of 40I. ; -but the fherifF, 
“ &c. fhall let to bail every perfon by 
“ him arrefted upon any fuch writ, bill 
“ or procefs, wherein the certainty and 
“ true caufe of aSton it not particularly 
“ exprejfed, upon fecurity in the fum of 
“ 40I. and no more, for his appearance.” 
We may remember, that the bill of 
Middlefex, or latitat, was framed only 
for a&ions of trefpafs and frauds, (fee 
ante p. 1. note (x.) ; therefore'regularly 
a defendant could not be arrefted and 

holden 



et Poilerne verfus Han Ton and Etookef. 

Post** he faid Thomas to be exhibited againft the faid Michael for thd 
* g^ rso '» faid 240]. according to the cuftom of the court of our faid 
«' . ,1R '. lord the king before the king himfelf, and that he fiiould 

euffuch ^ t ^ avC l ^ erc t ^ lcn *^ at P rece Pt * which faid precept he the faid 
with *> intent Thomas Po/lerne in form aforefaid profecated, out of the faid 
*nig!^b«^- court of our faid lord the king before the king himfelf, againft 

wiled bjr virtue the 

thereof. 


holden to bail by virtue thereof for 
Breaches of civil contrails. The prac¬ 
tice however before the ftatute was, to 
atreft and hold the defendant to bail, 
upon a common bill of Middlefcx, or lati¬ 
tat, for any Aim of money without ex* 
prefiing the particular caufe of aition, 
though the fhcriff might, if he would, 
have taken a bond of the defendant for 
40I. only for his appearance under the 
ftatute 23 H. 6. c.9. (fee poll, 53): 
and this perhaps was the reafon why the 
legiftature by the before-mentioned fta¬ 
tute ftill authorifed an arreft for the Aim 
of 40I. without expreffing the certainty 
and true caufe of a&ioa, or according 
to the modern phrafe, without an ac 
etiam claufe in the procefs by which the 
defendant is arrcfted. Cro. Jac. 286, 
287. Viliters v. 1 Liftings. 1 H.^Blacltf. 
310. Lvdvfood v. Hill. To remedy 
this mifehitf, the ftatute 13 Car. z. was 
made, and the court of king’s bench 
would thereby have been deprived of 
it’s jurifdi&ion of arrefting and holding 
to bail for a fum exceeding 401. if the 
officers of the court had not, almoft im¬ 
mediately after the paffing of the aft, 
hit upon the expedient of inferting in 
their procefs an ac etiam, or fpecial 
claufe, expreffing the true caufe of ac¬ 
tion, in addition to the general com¬ 
plaint of,trcfpafs ; the form of which is 
the fame with that in this entry. In 
imitation of which, lord chief.jullice 


North, a few years afterwards, in order 
'to favc the fuitors of his court the trou¬ 
ble and cxpence of fuingf out fpecial 
originals, direfted that, in the common 
pleas, befides the ufual complaint of 
breaking the plaintiff’s clofe, a claufe 
of ac etiam might alfo be added to the 
writ of capiat containing the true caufe 
of aftion j as, “ that the faid C. (the 
“ defendant) may anfwer to the plain- 
*' tiff of a plea of trcfpafs in breaking 
“ his clofe : and alfo ( ac etiam,) may 
“ anfwer him according to the cuftom 
“ of the court, in a certain plea of tref- 
“ pafs upon the cafe upon promifes, to 
“ the value of 20I. &c.” 3 Black, 

Com. 288. 

Upon this ftatute the court of king’s 
bench made a rule, that no attorney 
fkould make any precept or writ with a 
claufe of ac etiam. See. againft an heir, 
executor or adminiftrator, nor in any 
cafe where, by the courfe of the court, 
fpecial bail was not required. R. M. 
15 Car. 2. f. 2. 

The words, €t of a plea of trcfpafs,'* 
were formerly held to be material, and 
it was neceffary to infert them in the 
bill of Middlefcx, or latitat, 2 Str. 1072. 
Cafwall v. Martin; but they are now 
confidered as mere matter of form; 
therefore where a motion was made to 
flay proceedings on a bill of Middlefcx, 
which was is a plea of debt only, and 
not of trcfpafs, with an ac etiam in debt, 

the 
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the laid Michael Drew , with the intent that the faid Michael Posterne 
might be arrefted and taken, by virtue of the faid precept, to 
appear in the faid court of our faid lord the king before the -• 

king himfelf, on the faid 5 Yuefday next after the faid three 
weeks of St. Michael j being the day of the return of the faid 
precept, to anfw?r the faid Ihomas Poflerne of the plea of 
trefpafs and bill aforefaid, according to the exigence of the 
faid precept; and that the faid Michael upon fuch his ap¬ 
pearance there might be committed to the cuftody of the [ ] 

marfhal of Jhei marflialfea of our faid lord the king before the and e ” her b >-- 
king himfelf, or put in fufficient bail in the faid court of our theeuftudjrdff 
faid lord the king before the king himfelf, according to the pu'^baili* 
courfe and cuftom of the faid court ufed from time whereof 
the memory of man is not to the contrary, at the fuit of him 
the faid Thomas Po/Ierne, in the plea and bill aforefaid; and 
likewife with the intent that he the (ziiTThomas Pojlerne , upon 
fuch appearance, commitment, or bail, in form aforefaid had 
and put in, might exhibit his bill and declaration againil him, 
for the recovery of his faid debt, according to the courfe and 
cuftom ufed in the faid court from the time aforefaid, and 
thereupon recover his debt aforefaid againft the faid Michael 
according to a clue courfe of law: which faid precept he the 
faid Thomas Pojlerne afterwards and before the return thereof, 
to wit, on the faid 27th day of July in the 18th year 
aforefaid, at TVeJlminJler in the faid, county of Midalefe* r, 
delivered to the faid Sir Robert lianfon and Sir William 
Hooker , then being (heriff of the faid county of Middle/ex, 
to be by them executed in due form of law •, by virtue of 
which faid precept, they the faid Sir Robert and Sir William % 
then being flieriff of the faid county of Middle/ex , afterwards 

and 


Precept delieered 
to defendant* 
being flieriff of 
Middlefex, 


who arreted the 
faid M, O. 


the court ordered the bill to be amended, to grant a 1 ule for fetting it afide on the 
by inferting the plea of trefpafs. 1 Black, authority of a cafe, which was read 
Rep. 462. Cox Mundy. And in a from the matter’s book exaflly fimilar. 
fubfequent cafe, where the bill of Mid • Mich. 20. Geo. 3. 2 'J’erm Rep. 513. 
ddtfex was to anfwer the plaintiff in a Barber v. Lloyd —and the fame apptica- 
plea of debt , inftead of trefpafs, and alfo tion had been alfo refufed in H. 24 Geo. 
to a bill to be exhibited in a plea of 3. Ibid, note (a.j 
trefpafs upon the cafe, the court refufed 

. M 2 
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•ft him the faid 
M. D. to bail up¬ 
on fecurity by 
bond of 40I. for 
his appeal ance at 
the return of the 
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The furetits in- 
fafficicnc, 


and M.D.did 
not appear at 
the return of 
the faid precept, 
and juftify tail. 


Pofterne verfus Hanfon and Hookef. 

and before the return thereof, to wit, on the day and yeaf 
laft aforefaid, at Wejlminjler aforefaid, in the faid county of 
j Middlefex , took and arretted the faid Michael Drew, and then 
and there had and kept him the faid Michael then and there 
in prifon under his cuftody, by virtue o£ the faid precept, 
at the iuit of him the faid Thomas Pofterne ; and the faid 
Michael being fo as aforefaid in prifon for the caufe aforefaid 
under the cuftody of the faid Sir Robert Hanfon and Sir Wil¬ 
liam Hooker then fheriff of the faid county of Middlefex, and 
the faid Michael being in form aforefaid indebted* to the faid 
Thomas in the faid 240I. the faid Sir Robert Hanfon and Sir 
William Hooker, then being fheriff of the faid county of Mid¬ 
dlefex as aforefaid, not confidering the duty of his faid office, 
but contriving and fraudulently intending not only to ag¬ 
grieve him the faid Thomas in the faid premifes, and to de¬ 
prive him of the benefit of the faid arrett, and of his com¬ 
petent remedy for the recovery of the faid 240I. afterwards, 
to wit, on the day and year aforefaid, the faid Michael Drew 
then in form aforefaid being on that occafion in the faid 
prifon under the cuftody of the faid Sir Robert Hanfon and 
Sir William Hooker , then being fheriff of the faid county of 
Middlefex, they the faid Sir Robert Hanfon and Sir William 
Hooker , then in form aforefaid being fheriff of the faid county 
of Middlefex, at Wejlminjler aforefaid, in the county aforefaid, 
let him the faid Michael to bail upon the fecurity of a certain 
writing obligatory of 40I. of lawful money of England, made 
fealed and delivered by the faid Michael Drew and one Obedia 
Allen , and one Richard Lee , to the faid Sir Robert Hanfon 
and Sir William Hooker , then fheriff of the county aforefaid, 
for the appearance of him the faid Michael according to the 
exigence of the precept: whereas in truth the faid Obedia 
and Richard were not reasonable fureties, nor had they the 
faid Obedia and t Richard a fufficient eft ate, at the time of 
making the faid writing obligatory, or ever afterwards hither¬ 
to, within the faid county, nor did the faid Michael appear 
in the faid court of our faid lord the king before the king 
himfelf, on the faid day of the return of the faid precept, 
or ever afterwards hitherto, and juftify fufficient hail in the 
faid court at the fuit of the faid Thomas Pofterne, according 
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to the exigence of the fold precept; by reafon whereof he the 
faid Thomas Pojlerne has totally loft and been deprived of all 
remedy of recovering his faid debt; wherefore he the faid 
Thomas Psjltrne fays that he is injured, and has fuftained da¬ 
mage to the value of 40I. and therefore he brings fuit, &c. 

And now at fhis day, to wit, on Friday next fefter the 
morrow of the Holy Trinity in this fame term, until which 
day the faid Sir Robert and Sir William had leave to imparl 
to the faid bill, and then to anfwer, &c. before our lord the 
king at WHlmifijler > come as well the faid Thomas by his faid 
attorney, as the faid Sir Robert and Sir William by William 
Hajlings their attorney. And the faid Sir Robert and Sir 
William defend the wrong and injury when, &c. and fay, that 
the faid Thomas Pojlerne ought not to have or maintain his 
faid a£lion thereof againft them the faid Sir Robert and Sir 
William , becaufe they fay, that at the.parliament of the lord 
Henry the 6:h after the conqueft, heretofore king of England , 
holden at Wejlminfter in the county of Middlefex, on the 25th 
day of February in the 23d year of his reign, the faid lord the 
king, confidering the great perjury, extortion and oppreffion, 
which then were, and had been, in this realm, by fheriffs, 
un'der-fheriffs and their clerks, coroners, ftewards of fran- 
chifes, bailiffs and keepers of prifons and other officers, in 
divers counties of this realm, ordained (among other things) 
by authority of the faid parliament, in efchewing of all fuch 
extortion, perjury and oppreffion, thaf no fhpriff fhould let to 
farm in any manner his county, nor any of his bailiwicks, 
hundreds, nor wapentakes; nor that the faid (heri|Fs, under- 
(heriffs, bailiffs of franchifes, nor any other bailiff (hould re¬ 
turn, upon any writ or precept to them dire&ed to be re¬ 
turned, any inquefts in any panel thereupon to be made, any 
bailiffs, officers or fervants to any of the officers aforefaid, in 
any panel by them fo to be made ; nor that any of the faid 
officers and minifters, by occafion, or under color of their 
office, (hould take any other thing by them, nor by any other 
perfon to their ufe, profit or avail, of any perfon by them, 
pr any of them, to be arrefted, or attached, nor of any othe-r 
for them, for the omitting of any arreft or attachment to be 
ptade by their body, or of any perfon by them or any of them, 
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Foster, kb by force or color of their office, arrefted or attached, for fine, 

•.Hansom f CCf f u i t of prifon, mainprife, letting to bail, or (hewing any 

& oo k e r or f avour 't 0 an y fuch perfon fo arrefted, or to be arrefted, 
for their reward or profit, except fuch as follows \ th.»t is to 
fay, for the iheriff 20 pencej the bailiff who (hould make the 
arreft or«attachment four-peace $ and the gaoler, if the pri- 
foner ihould be committed to his ward, four-pence; and that 
the fheriff, under-ffieriff, (heriff’s clerk, fteward or bailiff of 
franchife, fervant or bailiff, or coroner (hould not take any 
thing by color of his office by him, nor by any qther perfon 
to his ufe, of any perfon for the making of any return or 
panel, and for the copy of any panel, not above four-pence i 
and that the faid (heriffs, and all other officers and minifters 
aforefaid, fhould let out of prifon, all manner of perfons by 
them, or any of them arrefted, or being in their cuftody, by 
force of any writ, bilhor warrant, in any aftion perfonal, or 
by caufe of indi£lment or trefpafs, upon reafonable fureties of 
fufficient perfons, having fufficient within the counties where 
fuch perfons fhould be fo let to bail or mainprize, to keep 
their days in fuch places, as the faid writs, bill or warrants 
(hould require, fuch perfon or perfons who then were, or 
(hould be, in their ward by condemnation, execution, capias 
utlagatum, or excommunicatum t furety of the peace, and all 
fuch perfons who then were, or (hould be, committed to 
ward by the fpecial commandment of any juftice, and vaga* 
bonds refufing tc ferve f according to the form of the (latutc 
of laborers, only excepted: and that no (heriff, nor any of 
the officers or minifters aforefaid, (hould take or caufe to bo 
taken or make, any obligation for any caufe aforefaid, or by 
color of their office, but only to themfelves, of any perfon, 
nor by any perfon who (hould be in their ward, by the courfe 
of the law, but by the name of their office, and upon condi¬ 
tion written that the faid prifoners (hould appear at the day con¬ 
tained in the faid writ, bill or warrant, and in fuch places as the 
faid writs, bills or warrants (hould require *, and if any of the faid 
(heriffs, or other officers or minifters aforefaid (hould take any 
obligation in any other form by color of their office, that then 
it (hould be void; and that if the faid (heriffs (hould return 
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upon any perfon cepi corpus , or reddidit fe, that they fhould bp 
chargeable to have the bodies of fuch perfons at the day's of 
the return of the faid writs, bills or warrants, in fuch form 
as they were before the making of the faid aft, as by the faid 
aft (among othe^ things) more fully appears. And the faid 
Sir Robert and Sir William in fa£t fay, that after tSe making 
and publifhing of the faid aft, and after the fuing out of the 
faid bill of Middlefex in the faid declaration of the faid Thomas 
Poflerne above fpecified, and alfo after the delivery of the faid 
bill to the«faiif Sir Robert and Sir William, then fheriff of the 
faid county of Middlefex, and before the return of the faid 
bill of Middlefex, to wit, on the 27th day of July in the 18th 
year of the reign of our faid lord the now king, at Wejlmin- 
Jlcr aforefaid, in the faid county of Middlefex, they the faid 
Sir Robert and Sir William, then being fheriff of the faid 
county, took and arrefted the faid Michael Drew by virtue of 
the faid precept, and him the faid Michael Drew kept and 
detained in their cuftody by virtue of the faid precept; and 
the faid 'Michael Drew fo being in the cuftody of them the 
faid Sir Robert and Sir William, then being fheriff of the faid 
county, for the caufe aforefiid, he the faid Michael Drew, 
and one Obedia Allen and one Richard Lee, by the names of 
Obedia Allen of great Tower-hill and the liberties of the 
Tower , merchant, otherwife called, Obedia Allen, of great 
Tower-hill and the liberties of the. Tower, merchant, and 
Richard Lee citizen and grocer of London, otherwife called, 
Richard Lee citizen and grocer of London, then being the 
fureties of him the faid Michael Drew, in purfuance and 
performance of the faid claufe of the faid ad of parliament, 
afterwards and before the return of the faid precept, to wit, 
on the day and year laft mentioned, at Weflminjler aforefaid, 
in the county aforefaid, by their certain writing obligatory, 
fealed with their feals, bearing date the day and year laft 
mentioned, became bound jointly and fevcsilly to them the 
faid Sir Robert and Sir William, then being fheriff of the faid 
county, by the names of Sir Robert Hanfon, knt. and.Sir 
William Hooker , knt. fheriff of the faid county, in the fum of 
40I. of lawful money of England, with a condition under* 
written to the faid writing obligatory, that*if the faid Michael 
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the bond was a 
reifonable fc- 
eurity. 


whereupon de¬ 
fendants let the 
faid M. D. out 
of their ouftody, 
on bail. 
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and returned 

iepi corpus, and 
paratum bahto. 


Pofternc ver/us Hanfon and Hooker. 

Drew fliould appear before our lord the king at Wejlminjler * 
on Tuejday next after three weeks of 5 /. Michael then next 
following, to anfwer the laid Thomas Fojlerm of the faid plea 
of trefpafs, and al£o to the bill of him the faid Thomas to be 
exhibited again ft the faid Michael for 240}. of debt, according 
to the cuftom of the court of the faid lord the king before the 
king himfelf, that then the faid obligation (hould be void, 
otherwife it Ihould remain in full force; which faid writing 
obligatory, in form, and for the caufe aforefaid made by the 
faid Michael Drew, Obedia Allen and Richard Le» to them 
the faid Sir Robert and Sir William, being IherifF of the faid 
county, at the time of making the faid writing obligatory, 
was a reafonable fecurity of fuiiicient perfons ; the faid 
Michael Drew, Obedia Alleti and Richard Lee then, to wit, 
at the time of making the faid writing obligatory, having 
fufficient eftafe within*the faid county of MiddUfex, to wit 
at Wejlminjler aforefaid, in the county of Middle/ex aforefaid •, 
whereupon they the faid Sir Robert and Sir William, then 
being fherifF of the faid county, afterwards and before the 
return of the faid precept, to wit, on the day and year laft 
mentioned, at Wejlminjler aforefaid, in the county aforefaid, 
then and there let out of their faid prifon upon the faid bail 
and mainprife, by the faid writing obligatory in form afore¬ 
faid made, the faid Michael Drew by them the faid Sir Robert 
and Sir William fo as aforefaid arrefted, and then as aforefaid 
detained in their cuftody for the caufe aforefaid by virtue of 
the faid precept, and permitted him to go at large according 
to the exigence of the faid aft; and they the faid Sir Robert 
and Sir William, then being IherifF of the faid county, after¬ 
wards and before the return of the faid bill of Middlefex , to 
wit, on the day and year laft mentioned, at Wejlminfler afore¬ 
faid, in the county aforefaid, returned upon the faid precept 
into the court of our faid lord the king beforp the king hins- 
felf, that he, by virtue of the faid precept to him directed, had 
taken the body of the faid Michael Drew, whofe body he had 
ready before our faid lord the king at the day and place men¬ 
tioned in the faid precept, as they the faid Sir Robert and Sit 
Wdliam, then being fherifF of the county of Middlefex, law- 
i'SY'j r.:':ght by forqc of the faid aft, and according to the 

ancient 
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ancient courfe of lav in fuch cafe ufed, as well before, as 
after, the making of the ad aforefaid. And this they the faid 
Sir Robert and Sir William are ready to verify; wherefore they 
pray judgment if the faid Thomas Pojlerne ought to have or 
maintain his faid adion thereof againft them, &c.: with this, 
that they the faid !?ir Robert and Sir William will verify that 
it now is, and always has been the condant and uniform 
ufage and pradice, as well of this court, as of all other the 
courts of our lord the now king, his anceftors, and prede- 
cefl'ors, kinggand queens of England, at Weftminjler aforefaid, 
at ail times, as well before the making of the faid ad of par¬ 
liament, as after the making and publifhing of the faid ad, 
hitherto, that if any iherifF of any county of this realm of 
England, had at any time taken and arrefted any perfon or 
per tons upon any writ of capias ad refpondendum ifluing out of 
s»n y court at Wejlminflcr aforefaid and him direded; or if 
any fiteriiT of Middlefex had at any time taken and arrefted 
any perfon or perfons upon any bill of Middlefex , ifiuing out 
of the court of our faid lord the king before the king himfelf, 
and to him direded; that he and they fliould let to bail fuch 
perfon or perfons fo taken and arrefted according to the form 
and exigence of the faid ad: and that fuch iheriff, as well 
from time whereof the memory of man is not to the contrary, 
until the time of the making of the faid ad, as at all times 
after the making and publilhing thereof, has ufed and been 
accuftomed to return upon fuch writ,* or bill of Middlefex 
refpedively, that he the faid fheriff had taken the body of 
fuch perfon fo arrefted, and had his body before our lord the 
king or his juftices at Wejlminjler refpedively, at the day and 
place contained in fuch writ or bill of Middlefex , according to 
the exigence of the laid writ or bill of Middlefex , and as by 
the faid yyrit or bill of Middlefex he was required : and if fuch 
perfon fo taken and arrefted, and let to bail according to the 
form of the faid ad, did not appear at fuch day and place con¬ 
tained in the writ or bill of Middlefex, that then fuch iherifF 
pr bailiff who had made fuch return ufed to be amerced (2) 

front 


Posterns 
v. Hanson 
& Hooker. 


Averment, that 
it ii the conftant 
praftice for 
ihe riffs to let to 
bail perfons ar¬ 
refted by them 
on mefne procefs 
out of any of the 
courts at Weft- 
minfter, and to 
return cepi corpus 
and paradox * 
habtt, 


and if the per lire 
let to bail did 
not appear, the 
Sheriff was 
amerced trom 
time to time un¬ 
til he did appear. 
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(2) The fame point is recognized by “ fherifflnis let the party out of prifon 
h'yre C. J. who fays, “ that if the “upon bail, be mull return cepi eorpu*, 

% 41 and 
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Posts it ne from time to time until the faid perfon fo arrefted did appear 
&i? ANS0N *° wr ‘ l or Middlefex, and was not ufed or accuf- 

. 001CEIt, f tomed to be impleaded in the faid court, or in any other 
Bunurier. court for the non-appearance of fuch perfon fo making de¬ 
fault, or for his faid return upon fuch default, &c. 

And* the faid Thomas Pojlerne fays that Ke, by any thing by 
the faid Sir Robert and Sir William above in pleading alleged, 
ought not to be barred from having his faid action thereof 
again ft them the faid Sir Robert and Sir William t becaufe he 
fays, that the plea aforefaid by them the faid Sir Robert and 
Sir William in manner and form aforefaid above pleaded, and 
the matter in the fame contained, are not fufticient in law to 
bar him the faid Thomas Pojlerne from having his faid action 
thereof againft the faid Sir Robert and Sir William, to which 
faid plea the faid Ihomas has no neceflity, nor is he bound by 
the law of the land in any manner to anfwer; and this he is 
ready to verify: wherefore for want of a fufticient anfwer in 
this behalf, the faid Thomas Pofterne prays judgment and his 
damages on occalion of the premifes to be adjudged to him. 
Special eaufc?. And ^ or cau fes of demurrer in law upon the faid plea, 

the faid Thomas , according to the form of the ftatute in fuch 
cafe lately made and provided, fhews, and to the court here 
fets forth, the caufes following, that is to fay, for that the 
faid Sir Robert and Sir William haye not fufficiently alleged in 
their faid plea, that the bail in their faid plea above mentioned 
were fufticient bail, but by implication and not pofttively, and 
for that the faid plea wants form, &c. 


«* and having made that return, he is 
“ chargeable by the ftatute 23 H. 6. c. 
“ 9. to have the body of the perfon at 
“ the day of the return according to 
** the courfe of the court: if he has not 
u the body to produce, he is to be 
“ amerced, and then, and not until 
** then, he may put the bond in fuit to 
** reimburfe hitnfelf. This is laid down 
** in Dalton’s fheriff, c. 3 7. and is the 
" ancient'' courfe of proceeding in all 
“ cafes where the fheriff had not the 


“ body ready after his return of cepi 
“ corpus , though I have not been able to 
trace when the mode of proceeding 
“ by attachment againft the fheriff was 
“ firft fubftltutcd iu the room of the 
“ amercement2 H. Black. 434. Ben- 
gough v. Rojfttcr. Mr. Blackftone, in a- 
very learned note upon this fubjedt, 
fuppofes the proceeding by attachment 
to have been fubftituted at fome period 
between the years 1724 and 1729. See 
434. note (a.) 
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And the faid Sir Robert Hanfon and Sir William Hooker jPomm 
fay, that the faid plea by them in manner and form aforefaid £ 
above pleaded, and the matter in the fame contained are good . , _ ^ 

and fufficient in law, to bar the faid Thomas Pojlerne from Joinder, 
having bis faid a&ion again ft them the faid Sir Robert and 
Sir William , whicTi faid plea and the matter in the fame con* 
rained, the faid Sir Robert and Sir William are ready to verify 
and prove, as the court, &c. and becaufe the faid Thomas 
Pojlerne does not anfwer the faid plea, nor has hitherto in 
any wife degie&the fame, the faid Sir Robert and Sir William, 
as before, pray judgment, and that the faid Thomas Pojlerne 
may be barred from having his faid a&ion thereof againft 
them the faid Sir Robert and Sir William , &c. But becaufe Cur ‘ 3 *J*far* 
the court of our faid lord the king now here is not yet advifed v “ 
of giving their judgment of and upon the premifes, a day 
thereof is given to the parties aforefaid,.before our lord the 
king at Wejlminjler, until Saturday next after three weeks of 
St. Michael , to hear their judgment of and upon the premifes, 
becaufe the court of our faid lord the king is thereof not 
yet, &c. 


Pofterne againjl Hanfon and Hooker fheriffs of 

Middlefex. 

Trinity, 2ift of Charles 2. Rol. 465. 

/"^lASE by Pojlerne plaintiff, againft Hanfon and Hooker, late 
Iheriff of Middlefex , defendants; the plaintiff declares 
and (hews the claufe in the ftatute 23 H. 6. c. 9. by which 
it is enadted, among other things, “ that if the faid (heriffs 
“ return upon any perfon cepi corpus or reddidit fe, they 
“ lhall be chargeable to have the bodies of the faid per- 
** foos at the days of the returns of the faid writs, bills or 
“ warrants, in fuch form as they were before the making of 
(t this adt j” and further (hews, that one Michael Drew was 
indebted to him in 240I. by bond, and for the recovery 
thereof he had fued out a bill of Middlefex out of the court, 

returnable 
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S. C. % Kck 
607. 

A ftieriffis 
bound by the 
ftatute *3 H. 6. 
c. 9. to let hit 
prifoner, arretted 
by tnefne pro. 
cefs, at large 
upon reafonable 
furetier, and be 
is not fubjeft to 
an adion, al¬ 
though he re. 
turns eepi etrpuu 
By the words in 
the ftatute, 

” that if the 
“ ihcritf tetura 
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Posterns ^returnable on Tuefday next after three weeks of St. Michael , 
v. Hanson in the 18th year of the reign of the now king, by force 
% poker. w j iereo f t jj e defendants, before the return of the bill, being 
« erfi corpus, he Iheriff of Middlefex, took and arrelled the faid Drew , and 
“ *',g^ b i e to had him in their cuftody, and the defendants afterwards let 
have the body the faid Drew to bail and mainprife, upon' fecurity of a bond 
<< the^Ieturn” ia made and entered to the faid defendants, then fhcriff, by the 
meant only, faid Drew, and one Allen , and one Lee , for the appearance 
imerceYto^he of the faid Drew , at the return of the faid bill of Middle/ex, 
h*v?ng , the°body w ^ ereas * m trut ^ the faid Allen and Lee were npt reafonable 
at the day. fureties, nor had fufficient eftates in the faid county of Mid- 
dlefex , nor did the faid Drew appear at the return of the faid 
bill, nor found any bail to anfwer the a&ion of the plaintiff, 
whereby the plaintiff has loll the benefit of recovering his 
debt, whereupon he brought his a£tion. 

The defendants plfad and fhew all the faid ttatute ; the 
material claufe for them, and which the plaintiff had omitted, 
being, ** that the fleriffflail let at large hit prifoners on reafon¬ 
able fureties of fufficient perfons having fufficient within the 
county and then they fhew that the plaintiff fued out the 
faid bill of Middlefex, which he delivered to them, being 
fheriff of Miidlefex, and that they by force thereof had ar¬ 
retted the faid Drew, and had him in their cuttody: but they 
further fhew, that they let him at large upon the fecurity of 
the faid bond (3) of the faid Allen and Lee, then having 

fufficient 


( 3 ) This flatute conflfts of two 
branches; the firft is as to the perfons 
to be let to bail; with refpeft to whom 
it is enafted, “ that fheriffs. Sec. (hall 
*' let out of prifon all manner of perfons 
arretted, or being in their cuttody, 
•* by force of any writ, bill or Warrant, 
“ in any adion perfonal, or by caufe of 
indi&ment or trefpafs, upon reafon* 
“ able fureties*of fufficient perfons hav- 
“ ing .fufficient within the counties 
f * where fuch perfons be fo let to bail 


“ or mainprife, to keep their days in 
“ fuch place as the faid writs, bills or 
“ warrants (hall require; perfons being 
“ in their ward by condemnation, ex*, 
cution, capiat utlagatum, or excommu - 
** nicatum , furety of the peace, or by 
“ fpecial commandment of anyjuftice, 
** and vagabonds refilling to ferve ac- 
“ cording to the ftatute of labourers, 
** only exceptedand the fecond is, 
as to the nature and form of the fe¬ 
curity ; with regard to which it is en. 

afted 
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fufficient within the faid county of Middlefex, to wit, at Postb a nb 

Wejlminjler within the faid county; whereupon they returned 

cepi corpus at the return of the faid bill of Middlefex, as ac- « — - f 

cording to law and practice they ought; and there are federal 

other averments not very material, and fo conclude their 

’ plea 


a fled, “ that no fherifF, & c. {hall take 
“ any obligation for any caufe afore- 
*' faid, or by«colar of their office, but 
“ only to themfelve6 of any perfon, nor 
** by any perfon, who {hall be in their 
“ ward by courfe of law, but by the 
** name of their office, and upon con- 
** dition written, that the prifoners 
** {hall appear at the day and place 
contained in the writ, bill or war- 
“ rant; and if any IheriiT, &c. take 
** any obligation in other form, it {hall 
** be void.” Upon the firft branch of 
the ftatute, it was determined in the 
court of king’s bench. 4 Term Rep. 
505. Bengough v. Rojjiter , and the de¬ 
termination afterwards affirmed in error 
in the exchequer chamber by all the 
judges of that court, except Eyre C. J. 
2 H. Black. 418. that the (heriff has no 
authority to take a bond for the appear¬ 
ance of perfons arreflcd by him under 
procefs ifluing upon an indifimer.t at 
the quarter feffions for a mifdemeanor; 
but only a recognizance for their appear¬ 
ance. It has alfo been refolved by all 
the judges, (contrary to what had been 
determined before in the court of K. B. 

1 Ld. Raym. 722. Rex v. Dawes. S.C. 

2 Salk. 608 ) that the {heriff cannot 
take bail on an attachment for a con¬ 
tempt, though a judge at his chambers 
may, 1 Str. 479. jtnon. S. P. Com. 
Rep. 264. Field v. Workhoufe, nor on 
an attachment out of chancery, for the 
ftatute refers only to procefs in courts 


of common law. 1 H. Black. 468. 
Studd v. A 8 on. But the defendant to 
a declaration on fuch a bail bond, after 
fetting out the condition on oyer, by 
which it appears to have beetl taken off 
an attachment for a contempt, muft not 
demur; for if he do, the court will 
not prefume the {heriff had not any 
authority to take bail, but muft plead 
the ftatute 23 H. 6. and ftate thofe 
fa£ks of the cafe which will bring the 
queftion before the court. 2 Vent. 234 
—238. Lawfonx. Haddock. Com. Rep. 
264. Field v. Workhoufe. 2 Black. Rep. 
945. Say v. Ellis. 

It is hefd not to be neceffary, in an 
a&ion upon a bail bond, to ftate that 
the defendant in the original aftion was 
arre/led, and if ftated, it is not tra- 
veliable ; for the words of the ftatute 
4. Ann. t:. 16. f. 20. viz. “ and the 
{heriff taketh bail from fuch perfon 
“ againjl whom fuch writ, bill or pro¬ 
cefs is taken out,” are general enough 
to include the cafe where the party has 
not been arrefted; and befides it would 
be attended with mifehievous confe- 
quence to fet afide bail bonds taken ci¬ 
villy without expofing the party to an 
arreft. 1 Str. 444. Watkins v. Parry. 
Ibid. 643. Haley v. Fitzgerald. 

The nature and form of the fecurity 
required by the fecond branch of the 
ftatute, is by bond ; therefore an* agree¬ 
ment in writing, made by a third perfon 
with the tiailiff of the {heriff, to put in 

good 
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plea in bar of the aftion: to which plea the plaintiff de¬ 
murs in law. 

And it was argued for the plaintiff, that the adion might 
well be maintained upon the claufe of the ftatute, “ that if 
the fheriff return a cepi corpus or reddidit fe t Sec. he fhali be 

w “ charge- 


good bail, for a perfon arrcfted on 
mcfne procefs, on or before the return 
of the writ, or to furrender the body 
to the bailiff, or on default thereof to 
pay- debt and cofts, in confideration of 
his difcharging the party arrcfted, is 
held to be void. Indeed if the fecurity 
had been by land it would be void, be- 
caufe it lias been adjudged that the fta- 
tute requires the bond to be made' to 
the Jhettff himfelf as fucb by his name 
of office, and not to the fheriff’s bailiff's; 
for though the ftatute mentions the 
bailiff of a franchife, it means thofe 
officers who have the return of pro¬ 
cefs ; but where it is directed to the 
fheriff, the bond muft be,made to him. 
And the condition of the bond muft be 
for the appearance of the party at the 
return of the writ, and for no other 

i 

purpofe; fo that if there be kny other 
condition exprefled in the bond, or the 
bond be fingle without any condition 
at all, or be with an impoffiblc one, the 
bond is void by the ftatute. i Term 
Rep. 418. Rogers v. Reeves. Cro. Eliz. 
862. Cotton v. IVale. Ibid. 672. Scryven 
v. Dytbtr. Dysr, 119. 120. 10 Rep. 
100. a. b. 101. a. Beawfage’s cafe. 
3 Lev. 74. 75. Graham v. Cratiffhavs. 

I Str. 399. Mills v. Bond. S. C. Fort, 
363. 2 Term Rep. 569. Samuel v. 

Evans. But’the ftatute is confined to 
obligations given to theJheriff, and docs 
not extend to fucli as arc given to, or 
for the benefit of, the plaintiff There¬ 


fore where an attorney undertakes to 
appear for the defendant, he i'b bound 
to do fo, and the court will enforce a 
performance of fuch his contract with 
the plaintiff, by attachment, though 
his undertaking be not in the form 
preferibed by the ftatute. Cro. Eliz. 
igo. Mikvard v. Clerk. 1 Sid. 132. 
Benjkin v. French. S. C- l Lev. 98. 

1 Term. Rep. 422. Rogers v. Reeves. 
So a bond given to the plaintiff in ano¬ 
ther form than that which the ftatute 
preferibes is valid; the diftinftion being 
where the undertaking is to the plaintiff 
and where it is made to the Jheriff. 

2 Mod. 304. 305. Hall v. Carter. If 
it appear on the face of the declaration, 
or upon oyer, that the bond is void by 
the provifions of the ftatute, the de¬ 
fendant may demur; but if it do not 
he muft plead the ftatute; or, if by 
pleading or otherwife, the ohjeftiwn 
appears in any part of the record, he 
may move in arreft of judgment, a 
Term Rep. 575. Samuel v. Evans. If 
the bond was in truth made to the 
flieriff asfuch, but by miftakc he de¬ 
clares as upon a common bond, and the 
defendant prays oyer of the bond, arid 
fays “ it is read to him, &c.'* without 
fetting it out, and then prays oyer of 
the condition, which he fets out at large 
in hac verba, whereby it appears to be 
a bail bond, and pleads the ftatute 
23 H. 6, and that the bond was given 
for eafe and favor, the plea will frimd 

facie 
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** chargeable to have the bodies* See.” and here the defen- Postkrhi 
dants have let the prifoner at large, and returned cepi corpus , ^'hookkr 

therefore by the exprefs words of the ftatute they are charge- , __ *. 

able with the body of the prifoner. For before the making it a fteriff b«- 
of the ftatute, if the (heriff had taken a prifoner by writ, and a J j e H . 6. hJ* 

] e t atrefted a perfon 
upon mefne pro* 


facie be an anfwer to the action, be- 
caufe it is not alleged that the bond 
was made to the plaintiff as (heriff; 
but the plaintiff may make his declara¬ 
tion good in his replication, by praying 
that the bond may be enrolled, and 
then fetting it out at large, and aver¬ 
ring that he was (heriff, Sec. the arreft 
of the defendant, &c- and that the bond 
was made to him as (heriff’, and tra- 
verfing the eafe and favor. Cavlh. 301. 
302. Abney v. White. See the form of 
doing of it, I Lutw. 680. 685. B/ewet 
v. Appleby. See alfo 1 Saund. 9. 6 . 
jfnh ns v. IIarridge, note (1.) The 
bond muff alfo be taken by the (heriff 
before the return of the writ, otherwife 
it is void. I Ld. Raym. 352. Pi. Hein v. 
Benfon. • 

But it is not required by the ftatute 
to infert the nature of the adlien in the 
condition of the bond ; if it fets forth 
the parties, and the time and place of 
appearance iubftantially, it is fufficient: 
therefore a mere informality, or va¬ 
riance between the condition and pro- 
cefs, in the defeription of the action, 
er of the time and place of appearance, 
does not vitiate the bond. Thus where 
the condition was to anfwer the plaintiff 
in a plea of debt generally, but the 
writ v.u to ■ i.f'.-.v: the aiaio'.iff in a plea 
of debt ?2nh the variance was held 
not to be material. Cro. J.-.c. 206. Vil- 
lierr v. lie tings, bo wt.ere the latitat 
was to the a: a plea of 

to 


trefpafs, and the condition was to aa- 
fwer the plaintiff generally, without men¬ 
tioning any plea, it was held to be iu> 
objection ; for no other a&ion /hall be 
intended, the ftatute only requiring an ap-. 
pearance, and not the words ad rcfpatt* 
dendum, &c. which are mere furplufage. 

2 Lev. 123. T24. Kiricbridgc v. Wilfen. 
So where the condition was to appear 
in trefpafs of tool, but the writ was in 
a plea of trefpafs, and alfo to a bill of 
debt of tool, the bond was held good; 
for by Holt C. J. the appearance, the 
day, the court and the party at whofe 
fait, &c. are well exprelfed as they 
(hould be. * 2 Show. 51. Gardiner v. 
Diulgate. And where the writ was to 
anfwer the plaintiff in a plea of trefpafs, 
and alfo to a bill for tool, of debt, and 
the condition wais to anfwer in a plea 
of frefpafj of iocl. the variance was 
held to be immaterial. Sir T. Jones, 
137. 138. Cudwell v. Dunlin. So 
where a writ was in a plea of trefpafs, 
and alfo to a bill, and the condition was 
in a plea of trefpafs only, the bond was 
neverthelefs held good. 6 Mod. 122. 
Gr-ovenor v. Soame. So an obje&ion, 
that in the condition of the bail bond 
it was noffairl whofe bill the defendant 
was to anfwer, was over-ruled, and 
Parker C. J. faid, that the ftatute only 
requires that the flier iff (hould take a 
bond conditioned for the appearance of 
the party fuch a day at Wejlminjltr; 
it does not fay even to anfwer the plain¬ 
tiff. 
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Postbrne let him at .large, and afterwards returned cepi corpus , it is cleai 1 
v. Hansom t hat he was chargeable to the a&ion of the party, either for 
& Hooker.. an efcape or f or a f a jf e re turn, at the eledion of the party 
cefs, and let him grieved (4) i fo it was concluded it fhould in the prefent 

at Urge, »nd »f- f 
lerwardi return. 

ed ctfi corpus, he But 


tiff. 10 Mdd 327. Rcnch v. Britton. 
So where the procefs was in an action 
of trover, and the condition was to ap¬ 
pear to anfwer in a plea of trefpafs on 
the cafe upon promifes ; though it was 
urged to be at variance, the court faid 
** the refpondendum is only furplufage, 
“ and ihall be rejected.” Fort. 368. 
Davenport v. Parker. And where the 
fheriff, upon an original writ in a plea of 
trefpafs upon the cafe upon promifes , took 
a bail bond conditioned for the defen¬ 
dant’s appearance in a plea of trefpafs, 
the court held it to be valid. 6 Term 
Rep. 702. Owen v. Nail. It fhould 
feem therefore from thefe authorities, 
that the cafe of More v. Finch. 2 Lev. 
j77. where it was held, that the bond 
was void becaufe the condition did not 
ftate <whofe bill the defendant was to 
anfwer, is not law. So with<refpe£t to 
the place of appearance, it has been ad¬ 
judged that the condition of the bond 
for the defendant to appear before his 
majfly’s juft ices of the king's bench at 
Wefhmnjlcr was no variance from the 
writ, which was to appear before our lord 
the king at Wejlminfler. 2 Lev. 180. 
Ktrkhide v. Dyke. S. P. 2 Vent. 237. 
Lawfon v. Haddock. And where the 
writ by original was returnable before 
our lord the king, wherefoever heJhould 
then be in England, and the condition 
was without the words wherefoever, 8 c c. 
the court faid that there are no fet forms 
of words for thofe bonds, biH if in fub- 


ftance they are to appear according to 
the deiign of the writ, it was fufficient: 
and they cited a cafe, where the con¬ 
dition of the bond was t<S appear in the 
office of pleas in the court of exchequer 
at Weftminfter, and held well, though 
the procefs was to appear before the 
barons, and that they would underftand' 
that by appearing before the king, was 
meant before the king in his court, and 
not before the king in his perfon, and 
judgment was given for the plaintiff. 
2 Str. 1155. Shutlleivorth v. Pi/kington. 
S. C. cited in 1 Term Rep. 240. King 
v. Pippett. 

If the defendant does not appear at 
the return of the writ according to the 
condition ; that is, if he docs not put 
in and perfect bail above in due time, 
the bail bond is forfeited; and the 
plaintiff may cither take an affigninent of 
it, or proceed againft the fheriff to com¬ 
pel him to return the writ, and bring in 
the body of the defendant, or in other 
words to put in and perfect bail. If the 
bail below are fufficient, it is ufua! for 
the plaintiff to take an aflignment of the 
bail bond, which it feems, he cannot do 
after fervice of the rule to bring in the 
body, becaufe he has made his ele&ion 
to proceed againft the fheriff. Imp. 
K. B. 126. 127. 4th edit. But if the 
plaintiff takes an aflignment of the bail 
bond, he difeharges the fheriff, and the 
court will not grant a rule upon him to 
return the writ. Giib. C. P. 21. 1 Salk. 

99. 
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But it was anfwered and refolved by the court, that the Posterns 

attion does not lie, becaufe now'the (heriff is compellable by 

the ftatute to let the prifoner at large, upon reafonable fureties, ^ - — / 

See. (5); therefore when the law compels the (heriff to do fo, w*»i:.biet*» an 

he (hall not be fubjedt to an atlion for doing his dury Vr* 

in obedience to tfee law. And though in the time^ of the a kite return. 

late diforder, there was an oo-m-'n that fuch action lies, yet j»e 

the court altogether condemned fucb opinion, and f»id, that ftatute to let ■ 

the law was clearly other wife ( 6 ). And 3$ to the claufe of 

the ftatute. that if the (heriff return cepi corpus , he (hall be tureiie., and 
• • ■* , therefore not 

chargeable to have the body, &c. it is to be uuderftood that the liable to an so- 

(heriff may be (7) amerced for not having the body at the j}?the 


day ; and becaufe he is liable to be amerced to the king for not 
having the body, the ftatute gives him advice that the fureties 
fhali have fufficient within the county for his indemnity. 
And at common law if the (heriff had srreffed any man by 
the king’s writ, the prifoner coulc* only be delivered by writ 
de homine replegiando, as Twyfden juftice faid, and as the law 
feems to be (8); and if the (heriff had arrefted a prifoner, 
and detained him in his cuftody, and, at the day of the return 
of the writ, returned cepi corpus, but had not the body in 
court, the (heriff would have been amerced’; but the party 
could not have maintained an action againft him ; fo now the 
{tatute compelling him to let the prifoner at large upon rea¬ 
fonable fureties, &c. and if he do fo, as it is averred in his 
plea he did, he dial) be in the fame rendition as if at com¬ 
mon law he had detained the prifoner in fiis cuftody, and 


turn cepi corpus, 
but has not the 
body at the day, 
hr is t‘> |>e 
amerced- 
At the common 
law a perfun ar¬ 
retted by writ 
could only be 
delivered by writ 
d; homine rtplt* 
tfandof 

and if he fheriff 
detainedhim and 
returned cepi 
corpus , but had 
not bis body ia 
court at the re-' 
turn of the writ, 
he was amerced. 
So it is now 
iincethe llatute • 


(hall only be amerced to the king for not having the body of 
the prifoner, as lie would have been before the ftatute, when 
he kept the prifoner in his cuftody. Wherefore it was ad¬ 
judged for the defendants by the whole court. Winnwgton 
for the plaintiff; Saunders for the defendants. 

Note— It was agreed by tht whole court, that the avcnrjnt 
by thefe words, namely (c), “ the faid Oiedia Ada and R'eharu 
** Let having (a) fufficient wnhi* the faid county, t > .vir, at 

Wejhninjler aforefaid, &c.” was as well as if it haa been by 
the words “ That the faid Obedia Alien and Richard Lee had 
fufficient within the faid county, &c. (9). 


The word* “ 0 . 
* • and it. having 
“ fufficient'' urn 
’s pood words of 
averment US 
“ turn tht bid 
“ 0 . ind A. had 
‘•fufficient." 

(r) Sr-rp. 

1;(«>e 
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except to them, for the acceptmce of 
the affignment is an admiflion of the 
fuffieiency of the bail. I Salk. 97. 
jfnon. 7 Mod. 62. Fifb v. Horner. Ibid. 
117. How v. Granville. 6 Mod. 122. 
Grovenor v. Soame. By flatutc 4 Ann. 
c. t6. f. 20. it iscnaftt^d, “ that if any 
perfon fliall be arrefkd by any writ, 
** bill or procefs iffuing out of any of 
“ the courts of record at IVetlminJler , 
** at the fuit of any common perlon, and 
“ the fheriffor other officer taketli bail 
* c from fuch perfon again ft. whom fuch 
writ, bill or procefs is taken out, the 
“ fheriff or other officer at the rcqitefl 
“ and cofts of the plaintiff in fuch action 
“ or fuit, or his lawful attorney, fhali 
** affign to the plaintiff in fuch aflion 
“ the bail bond, or other fecuritv, taken 
“ from fuch bail, by endorfing the fame, 

** and attefling it under his hand and 
* ( feal in the prefence of two or ir.oie 
credible w’itnefTes, which may be done 
“ without any flamp, provided. the af- 
" llgnment fo endorfed be duly flarnpt 
“ before any action be brought there- 
*' upon; and if the faid bail bond, or 
** affignment, or other fecurity taken for 
“ bail, be forfeited, the plaintiff in fuch 
“ action, after fuch affignment “made, 

‘• may bi ing an action and fuit thcre- 
*' upon in his own name, and the c.'urt, 

“ where the aftion is brought, may by 
“ rule or rules of the fame coutt, give 
“ fuch relief to the plain tiff and defen- 
“ dant in the original aftion, and to 
“ tlie bail upon the faid bond or other 
“ fecu-.ity taken from fuch bail, as is 
agreeable to juilice and reafon, and 
“ tli at fuch rule or rules of the faid 
“ comt fliall have the nature and effect 
of a defeafance to fuch bail bond or 
other fedurity for bail." This ftatute 
is compullory upon the flieriff to affign 
the bail bond at the requeft of the party. 


and if be refufes, he is liable to an 
upon the cafe. 7 Term Rep. 112. 
Stamper v. Mi heurne. According to the 
practice of the court of K. Ik if th<* 
defendant neglcdi to put in and perfect 
bail above, and the plaintiff does not 
declare in the original action within two 
terms aftei the return of the writ, he is 
not held to be out of court, but may (fill 
take an affignment of the bail bond, for 
be is not bound to declare ile Inn rjje 
within tlie time limited for the defen¬ 
dant’s appearance, and after that time 
he cannot declare until the defendant 
has actually appeared. 2 Str. 1262. 
Merry man v. Carpenter. Tidd’s K. 15 . 
156. 2d edit. ; but in the C. 15 . the 
practice is otherw ile ; for it is held to be 
the fettled practice of that court, that if 
the plaintiff does not declare within two 
terms, that is, before the effoin day of 
the third term indufivc, after the return 
of the writ, he is out cf court, and 
therefore cannot tike an affignme lit of 
the bail bond, for that by the found con¬ 
firmation of tfie ftatute of Anne, the fuit 
muff be depending when the bail Loud 
is aiiignr.!. 2 lllack. Rep. 876. $77. 
Sparrow v. Nay hr. 

It is held that the affignment may be 
made by the undcr-fherift ;n the name of 
the hi;’h-tl:rj/i j as well as by the high- 
fhcriff himfeii, but not by the under- 
ftierifl’s lUrk. 1 Str. 60. Kitjon v. 
i'uyg. S. C. 10 Mod. 288. And the 
action may be brought in any county 
in which the affignment is dated to be 
made; ns if the bail bond be given to 
the On-riff of S. the affignment may be 
fluted to be made in the county of B. 
or any other county, and the venue laid 
there. 2 Str. 727. Gregfon ▼. Heather . 
S. C. 2 lid. Raym. 145$. And the 
affignee mull bring the aftion in the 
jam court out of which the procefs if- 
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filed, on which the hail bond Is taken j 
for this is neccffary in order to give the 
parties the relief intended by the ftatute. 
l Burr. 642. Chejlerton v. Middlehurjf. 

3 Burr. 1923. Walton v. Bent. 3 Wilf. 
348. Morris v. Rce». z Black. Rep. 
838. S. C. Ibid. *177. S. P. hut the 
{heriff hitnfdf may fuc on the bond in 
any other court. 1 H. Black. 631. 
Newman v. Fauceli. However, the 
court of kind’s tftnch decided that the 
aftion on the bail bond, whether 
brought by the {heriff, or other officer, 
to whom it was given, or by the affignee, 
muft be commenced in the court where 
the original action was brought, affign- 
ing as a reafon that the ftatute of Anne 
gives the power of relief in one cafe as 
well as in the other. 8 Term Rep. 152. 
Donatty v. Barclay. The {heriff, or the 
affignee of the bail bond, cannot hold 
to bail, either the defendant, or his bail, 
in an a&ion brought by either of them, 
on that bond. 6 Term Rep. 3 36. 
Brander v. Ro'fon. 8 Term Rep. 450. 
Mellifh v. Pet her id t But if the flic riff 
or affignee recover judgment again ft. 
the defendant, or Ids bail, in the action 
on the bail bond, they may be hclden to 
bail in an action on the judgment. 8 
Term Rep. 8r. Prendergajl v. Davis. 
It is held fufficient for the affignee of 
the bail bond to (late in his declaration 
that the fiieriff affigned the bond to him 
according to the form of the Jlatute , with¬ 
out adding, “ that tjie affignment was 
“ under the hand and feal of the fhe- 
“ riff.” Willes’s Rep. 408. Dawes 
▼. Papwarth. And the defendant may 
plead that he did not affign, See. ac¬ 
tor ding to the form of the ftatute, and 
the plaintiff may tender an iffue on it in 
thofc words. Ibid. On which he muft 
prove that the affign ment was, accord- 
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feal of the {heriff. Ibid. TfTte bail to 
the {heriff are liable to fatisfy the whole 
debt due to the plaintiff to the full ex¬ 
tent of the penalty of the bond, though 
beyond the fain fworn to, and cods. 
See 2 Ld. Raym. i 564. Mifflin v. Mor¬ 
gan. Cowp. 71. Orton v. Vincent. I H. 
Black. 76. Mitchell v. Gibbons. And 
each of them is liable for hisewn cofts, 
as well as thofe of the original a&ion. 
And where feveral aftions are brought, 
it is ufual, in fuing out execution, to 
apportion the debt and cofts in the ori¬ 
ginal aftion amongft the different defen¬ 
dants, fo that a part may be levied on 
each, together with his own cofts. Tidd 
P V K. B. 159. 2d edit. If the defendant 
does not juftify bailin four days exclufive 
after notice of exception to them, the 
plaintiff may take an affignment of the 
bail bond ; but if the fourth day be the 
laft day of the term, and the defendant 
do not juftify his bail before the rifing 
of the court, the plaintiff may take an 
affignment of the bail bond on that day 
after the rifing of the court. 8 Term 
Rep. 4. Dent v. Wejlon. 

«jf the plaintiff die after the arreft, and 
before the return of the writ, the court 
will fet afide the proceedings on the 
bail bond. S Mod. 240. Iluichinfon v. 
Smith. And where the defendant dies 
before the plaintiff could have had judg¬ 
ment againft him, if there has been no 
delay in putting in and perfe&ing bail, 
the court will ftay proceedings on the 
bail bond upon payment of cofts only : 
but whe re the plaintiff might have had 
judgment againft the defendant, if bail 
above lvad been put in and perfected in 
time, the bail to the flieriff are babble for 
the whole debt and cofts, and the court 
will not, relieve them. Cowp. 71. 
Orton v. Vincent. Where the defendant 


Mg to the ftatute, under the hand and becomes a bankrupt after fee has given a 

N a • bail 
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bad bond, the bail are not difeharged 
unlefs he obtains his certificate before 
they are fixed, for if he obtains his cer¬ 
tificate afterward, they remain liable. 
I Burr. 244. Wolley v. Cobbe. Ibid. 
436. Cockerili v, Ow/loff. If the defen¬ 
dant furrender himfelf to the fheriff be¬ 
fore the return of the writ, the bund 
may be cancelled, after which the plain¬ 
tiff can neither proceed . again!! the 
fheriff, nor maintain an action again!! 
him for not afligning it. 6 Term Rep. 
753 - 7 ontt v - Lander. 7 Term Rep. 
102. Stampers. Melbourne. And where 
the bail furrender the principal after 
the ailignment of the bail bond without 
juftifying, and after the expiration of 
the time allowed them to juflify, the 
court will flay the proceedings on pay¬ 
ment of colts. 5 Term Rep. 401. Edwin 
v. Allen. Ibid. 434. Meyfry v. Cornell. 
7 Term Rep. 297. Hardwick v. Block. 

(4) S.P. l Sid. 23. dllens.RobinJon . 
This muff be underltood to mean, where 
the defendant does not put in, and jus¬ 
tify, bail at all; for in a late cafe where 
the fheriff permitted the party to go at 
large, without taking a bail bond, and 
returned cepi corpus, and, before'the ex¬ 
piration of the rule to bring in the body, 
put in bail, it was held that he was not 
liable to an adtion, either for an efcape, 
or falfe return. That was an action 
again!! the fheriff of Kent, in which the 
firft count of the declaration flated that 
the defendant had arrelied one W. J* S. 
and fuffered him to efcape, and falfely 
returned cepi corput , and another count 
Hated that the defendant negledted to 
arreft the faid W. J. S., and falfely 
returned cepi corput : and on the general 
iffue pl&dcd, it appeared in evidence 
that the defendant had actually arrefted 
W. J. S. but afterwards permitted him 


to be at large without having taken a 
bail bond, and the plaintiff on the re¬ 
turn day ruled the defendant to return 
the writ, who returned cepi corput , and 
the defendant being ferved with a rule 
to bring in the br-tl/, put in bail, and 
W. J. S. before the expiration of the 
latter rule furrendered himfelf in dif- 
charge of thofc bail; it was adjudged 
that bail having been put in within due 
time was an anfwer to th«. adtion, the 
objtdl of ruling the fheriff to return the 
writ being, to afeertaiu whether he has 
arreflcd the party or not, and if he re¬ 
turn cepi corput he mull put in bail; 
that, if the action could be maintained, 
it would in fad! be going to a jury to 
afeertain whether the court hat done right 
in giving the Jherijf the ufual time to put 
in bail ; it was a i'ufficient anfwer to the 
adtion that an appearance was entered ; 
that in this cafe in Saunders it was laid 
by the court, that if the fheriff take a 
prifoner, and detain him in his cullody, 
and at the return of the writ return cepi 
corpus , and have not the body in court, 
he fhall be amerced, but the party fhall 
not have an action again!! him. 2 Bof. 
and Pull 35. Pariente v. Plumptree. 
But where the fheriff, who permits the 
party to go at large without taking a 
bail bond, has him not at the return of 
the writ, or in other words, does not put 
in and perfect bail within due time, it is a J 
breach of his duty, for which he is an- 
fwerable in an adtion for an efcape. 7 
Term Rep. 109. Fuller v. Prejl. 1 Bof. 
and Pull. 225. IV ebb v. Matthew, a 
Term Rep. 176. 177. Atkinfon v. Mat- 
tefon . 

(5) And therefore if the defendant 
tender a bail bond with fufftcient furc- 
ties, and the fheriff refufe to accept it, 
he is liable to a fpecial adtion on the 



HU. 21 & 22 Car.II. Regis. 61 c 


tefi, but not to an a&fon of trefpafs, 
for the refufal does not make him a 
trefpaffer ab initio . Cro. Car. 19C. 
Salmon v. Ferdvall. Sir W. Jones, 226. 

2 Roll. Abr. 561. pi. 9. S. C. Dalt. 
Sheriffs, 356. 5^ Vent. 96. Bealy v. 

Sampfon. I Sid. 22 4 lien v. Robinfon. 

2 Salk. 609. Rex v. Barlow. 2 Mod. 
31. Smith v. Hall. Ibid. 84. Page v. 
Tul/e. And the a&ion does not lie 
again It thi^ bailiff who refutes, but it 
mull be brought againfl the fheriff. 

2 Mod. 32. Smith v. Hall. The claufe 
in the ftatute, which requires rcafon- 
able fureties, was introduced for the 
benefit of the flieiifT, and therefore 
though he may infill upon two furctie6, 
yet he may take a bond with one furety 
only. Sir IV. Drury's cafe cited 1 c Rep. 
100. b. 101. a. Beawfige *s cafe. Cro. 
Eli/. 80S. Ch'ion v. IV,b. Ibid. 872. 
Black bourn v. Muhelbcn.ni. Ibid. 2. 
Cotton v. IVale. Fort. 309. Cook v. 
Bfookhurjl. 

(f>) S. P. Cro. F.liz. 624. Barton v. 
/IId,:worth. ! Roll Abr. 92. pi. 11.93. 
pi. 17. Ibid. Sot. (I) ) pi. 4. Moor , 
428. Laughton v. Gardner. 1 Sid. 12. 
23. Alien v. Robtnjon. Ibid 439. Parker 
v. IVe'.by. Pod. 1 34, BiuJoh v. IVelby. 

1 Vent. 55. Aii'.n. Ibid. 85. Parker v. 
IVelby. I Mod. 227. Elite v. Tarbor ou'gh. 

2 Mod. 177. S. C. 6 Mod. 122. Gro - 
wnor v. Soante. 10 Mod. 288. Kitton 
v. Fag. 1 Mod. 240. 244. Page v. 
Tul/e. 2 Mod. 83. S. C. I Lev. 36 . 
Bentley v. Here. CFib. H. C. P. 2 2. 
3d edit. Ethericlc v, Cowper. i 2 ,d. 
Rayr. ^25. and : Salk 99. in which 
what Lord Holt is made to fay, that 
if the fheriff takes inefficient bail, 
be. is liable to an a&ion, as well as to 
amercements, is not law, and is noticed 
bjr Salitld to be contrary to the cafe 


of Grovencr v. Soante, where it was ad¬ 
judged, that no a£ion lies againft the 
fheriff for taking infuffici'ent bail, but 
he (hall be amerced if he has cot the 
body. 

(7) If the plaintiff choofes to pro¬ 
ceed againft the*fheriff, rather than take 
an alignment of the bail bond, he mud: 
fuc out a rule upon him to return the 
writ. This rule expires in four days 
next after the fervice of the rulc.^in 
London and MidJlefex, and in fix days 
after, in any other county or city, gnd 
is obtained in K. B. from the clerk of 
the rules, and in C. B. from the fe- 
condarics: and is ufually taken out on 
the return day of the writ by bill in 
4 v.. B. and on the firft day of the term, 
or quarto die pojl of any other return 
in C. B. and in K. B. where the pro¬ 
ceeding is by original, in order to keep 
pace with the time to put in bail; but 
it cannot be taker, out before that time, 
thouglrtcfted in term time, and if it 
be it is irregular, and an attachment 
grounded upon it will be fet afide. 

1 Term liep. 532. The King v. Sheriff 
of Cornwall. However, as we already 
*obferyd (note 3}, this rule cannot be 
had after the plaintiff has taken an 
afiignment of the bail bond, if it be 
valid ; for if it be a void bond, as hav¬ 
ing been executed after the return of 
the writ, or the like, 2 Term Rep. 
569. Samuel v. Evans, the fheriff may, 
notwithilanding fuch afiignment, be 
ruled tn return the writ. I Wilf. J23. 
Lord' Brooke v. Stone. Nor can this 
rule be taken out where the writ was 
executed by a fpedal bailiff nominated 
by the plaiutiff, or hisragent. 2 Black. 
Rep. 972. Hamilton v. Dalzid, whether 
it be a writ of execution, or on mefne 
proqcfs> 4 Term Rep. 119, De Mo~ 
7 3 remit 1 
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randa v. Dunlin. As the objed of this 
rul« is to bring the (hetiff into con¬ 
tempt. it mud be fervcd perfonally 
either on him, or his under-fheriif; 
fervice on the under-Iheriff’s agent in 
London has been held to be infufficient: 
for as fix days only ard allowed, after 
the fervice of the rule, to return the 
writ, it might be impoflible to obey the 
rule in di/lant counties, if fervice on 
the agent were fr.fiicient. Doug. 420. 
7 “he King v. Coles. But in London , 
Middlefex, and Surry, a fervice on the 
under-flieriff’s agent is held to be fuffi- 
cient; and the renfon affigned is, be- 
caufe the offices of the agents for the 
under-Aieriffs of thofe counties are con- 
fidered as the offices of the under* 
fhcriffs themftlves ; but in thefe cafes 
if the rule be ferved on the agent any 
where except at the office, the fervice will 
be bad. Ibid. If the fheu’ff does not 
return the writ, the court will upon an 
affidavit, ftating that the deponent per- 
fonally ftrved A. B. who ads as under- 
fheiiffs, with a copy of the rule, and at 
the fame time flawed him the original. 
(which words in italics are held to be 
effential, 3 Term Rep. 351. Tit King* 
v. Smithies,) and that the writ was not 
filed, grant an attachment againff him. 
If he does return the writ, lie mull do 
fo on the day on which the rule for 
returning it expires, and on default 
thereof, the plaintiff may move for an 
attachment on the next day. 4 Term 
Rep. 496. 

The fheriff, having arrefted the- par¬ 
ty, and let him go at large on bail, muff 
rtturn cepi corpus, and if bail above be 
not put in, and perfeded, the next flep 
for the plaintiff to take is, to rule the 
fheriff to bring in the body. This rule 
too expires in four days after fervice, 
in London and Middufcx , and in fix days 


after, in every other county, like the 
rule to return the writ, and mufl be 
ftrved in the fame manner as that rule is. 
The objed of the rule to bring in the 
body is to compel the fheriff, when the 
defendant is at large ,po put in and per¬ 
fect bail above. 1 Wilf. 262. lloife v. 
Colling'wood. It mufl not be taken out 
until the day after the expiration of the 
rule to return the writ; if it be, the 
attachment founded upon it will be ir¬ 
regular. 5 Term Rep. 47c;. Hutchins 
v. Hied. Nor until the time for putting 
in bail ha3 expired. 2 H. Black. 276. 
Rolfc v. Stale. For if thofe rules be 
taken out before, it may happen that 
the defendant will juttify his bail after 
the fheiiff is fixed with the debt and 
coil , whereby the fheriff will be with¬ 
out remedy, for if he brings an adion 
on the bail bond againfl the defendant 
or his bail, they may plead comperuil 
ad diem, and fo defeat the adion. Spicer 
v. Linncll. Eaft, 23. Geo. 3. C. I*. 
Imp. K. B. 159. 

The Aieriff being thus called upon 
to bring in the body, muff either bring 
it into court, or put in and pet fed bail, 
above, within the time allowed him by 
the rule. 1 Wilf. 262. Wolfe v. CoL 
ling wood. If he do not, it is now con- 
fidered as a contempt, for which the 
court will, on an affidavit of the ftrvice 
of the rule, and that no bail has been 
put in, or that bail has been put in, but 
not perfeded, grant an attachment j 
though formerly, we have feen the 
pradice was to amerce the Aieriff; fee 
ante note (2.) The Aieriff has the 
whole of the day, on which the rule 
to bring in the body expires, to bring 
it in, therefore the contempt is not in¬ 
curred till that day be paft, and of 
courfe an attachment c^npqt be moved 
for until the next day. 

u 
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If the fiieriff is called upon in due time 
'after he goes out of office to return the 
writ, and negle&s to do fo, he is liable, 
by the pra&ice of both courts, to an 
attachment. So he always was in C. B. 
if he neglected touring in the body after 
being ferved with a rule for that pur- 
pofc ; however in K. B. the practice 
till lately was to proceed againfl him by 
difh ingas for not bringing in the body. 
But now b$ rule of that court, Trin. 
31 Gto. 3. where any fiieriff before 
his going out of office fhall r.rrtft any 
defendant, and ccpi corpus fhall be re¬ 
turned, he (hall and may, within the 
time allowed by law, be called upon to 
lying in the body by a rule for that 
purpofc, notwithstanding he may he out 
of office before l'uch rule ihall be grant- 
ed. 4 Term Rtp. 37*;. The fhenff 
cannot he difeharged from the attach¬ 
ment fur not bringing the body, but 
upon payment of the whole debt and 
coils, and not merely of the fum/worn 
to, and coils. 7 Teem Rep. 370. Kep- 
pel-v. King. 1 H. Black. 233. Fowtds 
v. Maclintojh. And he mult then have 
reenurft* again(l the bail by putting the 
bail bond hi fait, again It them ; though 
in genera! he is reimbuifed by his officer, 
and he brings the action in the iiieriff’s 
name. If the fherifl be m contempt for 
not bringing in the body, and then the 
defendant dies, an attachment may iffue 
again it lnm afterwards for the prior 
contempt, though the original caufe 
abated by the defendant’s death. 3 
*1 erm Rep. 133. ¥ he King v. Sheriff 
Of Middlefx. 

The attachment is often fet afide 
by the favour of the court upon terms, 
in order to Jet in a trial of the merits; 
thofe terms vai y with the circumftanccs; 
if the plaintiff has not loll a trial, the 
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court will fet afide the proceedings 
upon putting in and perfefting bail 
above, and payment of coils. 4 Term 
Rep. 352. hill v. Boh. But if a trial 
has been loft, the court will further 
require that thtf attachment fhall remain 
in the office, and ftartd as a fecurity for 
the fum recovered. If the application 
be made on behalf of the defendant, 
it is neceffary that there fliould be an 
affidavit of the merits; or if made by 
the fiieriff, though it cannot be ex¬ 
pected that he fliould fwear to merits, 
the court w r ill require an affidavit that 
the application originated from him, 
and was not made incolliifion with the 
defendant in the caufe. 7 Term Rep. 
239. The King v. Sheriff of Surry. But 
the court will not relieve him, cither 
by fettiug afide the attachment, or by 
Haying pioceedings in an action for 
an tlcape, if he has been guilty of a 
breach of duty, in difeharging the 'de¬ 
fendant out of cuftody, without the 
plaintiff’s content, upon his own under¬ 
taking to appear and put in bail, inftead 
of taking a bail bond. 7 Term Rep. 
\J9, ijpd 1:9. Fuller v. Pre/1. 

{*) S.,P. F. N. B. 565. B. 7thedit. 
But, it ftems, he might have taken 
bail of his own accord. Gilb. H. C P. 

20 21. 3d edit, i Vent. 55. Anon. 
Ibid. 83. Parker v. IV el by. This arbi¬ 
trary power produced, as might natu¬ 
rally be expected, great extoition and 
opprtfiion of the fubject. 2 Mod. |8o. 
KHis v. Yarborough. Tlicrefore the 
ilatute was made to compel fheriffs in 
future to take bail in thofe cafes where 
they might have take* bail, and neg¬ 
lected or refufed to do fo. .4 Term 
Rep. 508. Bengough v. Roffiter. For 
the nature of the writ o,f homine reple - 
giando, fee z Lill. P. R. 23. 1 Aik. 

+ . 
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633. Trellecocl’s cafe. 3 Black. Comm. 

339. 

(9! So where ft was Gated that A. 
derm" fed to B. who entered, and was 
pofleiTed, the reverfion thereof belonging 
to the /aid A this was Jield to be a fuf- 
ficient av 1 ment that A. had the rever¬ 
fion. j ?'k. 13. Hicks v. Do'wnUng. 
So where ip trefpafk for his horfe, the 
defendant pleaded, that P. was owner 
of the horfe which Grayed out of his 
poffeffion, and came to the hands of the 
plaintiff, and the defendant, by the com¬ 
mand of P. demanded the horfe within 
the year, prnferendo fatisfaaionem, it 
was held, that this is a dircA affirmation 
that he tendered amends, like the cafe 


of m<arranti%ando vendidit, where the 
participle affirms a6 dfrc&Iy as the verb; 
fo dansplagam mortaltm is well enough. 
5 Rep. 120 Long's cafe. 1 Salk. 686. 
HerJy v. Walfh. So any words, which 
imply fuch a matter f .o be fo, are fuffi- 
cient; as if it be pleaded uhat A. waa 
feifed in fee, and died and the land de¬ 
fended to B as his fon and heir, this 
was held to he a fufficicut averment that 
he died feifed. tho’ it Be n«t laid in ex- 
prefs words that he diedfo thereof feifed; 
for otherwife it could not defetnd to B. 
as his heir. 2 Lutw. 1172. Hill v. 
Bolton. See 1 Saund. 117. Cutler v. 
Southern , note (4). 


Cafe 9. 


Hodfden agairtft Harridge. 


Michaelmas, aad of King Charles the ad. Roll. 554. 

T ONDON, to wit. Be it remembered, that heretofore, 
to wit, in Rafter' term lait paft, before our lord the 
king at Weflminjler, came Jafper Hod/den, by Charles Ballet 
his attorney, and brought here into the court of our lord 
the king then there, his certain bill againft Rowland Harridge , 
in the cuftody of the marfhal, &c. of a plea of debt, and 
there are pledges of profecution, to wit, John Doe and 
Richard Roe, which faid bill follows in thefe words, that is 
to fay : London , to wit, Jafptr Hodfden complains of Rowland 
Harridge , being in the cuftody of the marihal of the mar- 
(halfea of our lord the king, before the king himfelf, of a 
plea, that he render to him 151. of lawful money of Eng¬ 
land, which he owes to and unjuftly detains from him, for 
this, to wit, that whereas divers difputes and controverfies 
tentfant about were had and moved between the faid JoJfrer and the faid 
Rowland, touching and concerning certain fums of money 

3 due 


Debt on in 
award j 


malt, 
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due from the faid Rowland to the faid Jafper, for malt (l) Hodbde n v. 
before that time fold and delivered by the faid Jafper to the Hakridgb.^ 
faid Rowland. And whereas alfo for the quieting of the faid w h 0 mutually 
difpute and controverfies, as well the faid Jafper as the faid 
Rowland ^ on the 24th day of OBobtr, in the 13th year of the award of T. W. 
reign of our lord Charles the 2d, now king of England , &c. * nd R ‘ L ’ 
at London aforefaid, to wit, in the parifh of St. Dunjlan in the 
eaft, in the ward of Farringdon without, Londgn , fubmitted and 
put themfelves (2) to and upon the award, ord|jf, determination. 


( ) It is held neceflary, in debt on an 
award, to {late in the declaration for 
what caufe the parties fubmitted to ar¬ 
bitration ; but where an award is plead¬ 
ed in bar, it is fufficient to aver that 
they fubmitted themfelves to arbitration 
generally. 5 Edw. 4. 1 pi. 5. Bro. 
Arbitrament ,4. However, it is omit¬ 
ted in the declaration in Coppin v. Hur- 
nard , pod. 127. and it feems to be op¬ 
tional either to (late or omit it. 

(2) In debt or affumpfit upon an 
award, it is neceflary to Hate in the de¬ 
claration a mutual fubmiilion, as is done 
in this entry, and in other precedents. 
Poll. 127. Coppin v. Hurnard. 1 Saund. 
32. Eirks vi Trippet. Rafl. 153. b. 
Co. Ent. 1 $9. a. Lib. Plac. 107. pi. 3. 
116 pi. 18 Brownl. Rediv. 181. Hanf. 
Em. t»y. 91. Reg. in. a.; an award 
being the determination of a third per- 
fon between others who fubmit to his 
judgment, and the fubmiffion creating 
a mutual obligation upon them to ac- 
quiefee in his decifion. Therefore 
where in debt on an award, the plain¬ 
tiff declared that the defendant by bond 
fubmitted himfelf to the award of J, P. 
an arbitrator indifferently named and 
elected, as well on the part of the plain¬ 
tiff, as of the defendant, and that J, P. 
awarded the defendant to pay fo muefy 


and 

&c. it was held on demurrer that the 
declaration was infufficient for want of 
(hewing a mutual fubmiilion : for the 
words, “ on the part” of the defendant, 
do tiot import the arbitrator to be named 
by the defendant; that there is a dif¬ 
ference where the aftion is brought 
upon the bond of fubmiilion, and where 
upon the award itfelf j in the former 
cafe the defendant by praying oyer 
fhews there were mutual fubmiflions, 
the condition always reciting it, but in 
the latter it mull be averred, before the 
award can be properly introduced. 9 
Str. 923, Dilley v. Polhill. 

fn general it is enough to allege that 
the plaintiff and defendant fubmitted 
themfelves to the award of J. J. with¬ 
out fetting out the fubmiflion, or faying 
that it was in writing; but where the 
parties are bound by their fubmiflion in 
a different manner from what they would 
in general be fubjeft to, it is neceflary 
to ftate the terms of the fubmiflion in 
order to fhew their liability in that par¬ 
ticular cafe. As where in affumpfit 
againfl A. and B. the declaration ftated 
that on the 23d March T792, and for 
three years before A. rented a. farm 
called L. and B. rented it for the two 
following* years, and quitted on the 
25th of March 1794, and afterwards 

tl»e 
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Hodsden V. 
Harridge. 


to as they make 
their award in 
writing under 
tlieir hands and 
feals, ready to 
be delivered on 
or before the 7th 
of November 
then next; and 
if they ihould 


and judgment of Thomas WhitehiU innkeeper, and Richard Lilly 
citizen and ftationerof London, arbitrators indifferently chofen, 
as well on the part of the faid Jafper, as on the part of the faid 
Rowland, to arbitrate, order, determine, and adjudge of and 
concerning all a&ions, fuits, quarrels, cor^roverfies, accounts, 
trefpafres, difputes, claims, and demands whatfoever, th> n de¬ 
pending and being between the faid parties from the beginning 
of the world, until the faid 24th day of OSlober in the year 
aforefaid, fo as faid arbitrators fhould make and puMifh 
their award touching the premifcs, in writing under their 
hands and feals, ready to be delivered to the faid fafptr, and 
the faid Rowland, on or before the 7th day of November then 
next following; and if the faid arbitrators fhould not agree in 


the plaintiff rented it; this difpute 'had 
arifenbetween the defendants and plain¬ 
tiff refpefting the date of the fences at 
the refpeitive times when the defendants 
feverally quitted the farm, and that 
doubts had arifen whether the defen¬ 
dant A. left the fame in proper repair, 
and alfo whether the defendant B. left 
the fame in repair, and that by an agree¬ 
ment in writing between the defendant 
A. on the firft part, the defendant B. of 
the fecond part, and the plaintiff of the 
third part, the faid parties jointly and 
feverally agreed to refer all matters in 
difpute betweeen them to the determi¬ 
nation of J. S. and the defendants there¬ 
by jointly and feverally undertook and 
agreed with the plaintiff to keep the 
award of J. S. and the plaintiff under¬ 
took to and with the defendants jointly 
and feverally to perform the award on 
his part. The declaration then dated 
that J. S. made his award and directed 
thedefendant’A. to pay fo much money, 
and the defendant B. to pay fo much to 
the plaintiff, but that they refufed, &c. 
Zt was objected in arreit of judgment. 


that this was not a joint, but a fcvcral, 
protnife of each defendant to he anfwcr- 
able for himfeli only ; for their intereiU 
in the fubjeCt matter of the promise were 
feveral and not joint ; belide, the arbi¬ 
trators award nothing to be done by the 
defendants jointly, but that each ihould 
pay a certain fum ; and 5 Rep. ib.b. 
Sing fly’s cafe was cited, in which it was 
adjudged, that where it appears by the 
declaration that every of the covenan¬ 
tees has a feveral intered or edate, the 
covenant made with them, and every of 
them , is feveral in refpeft of their feve¬ 
ral intereds. But the court was of 
opinion that the words of the agreement 
were too drong to be got over, and tho* 
it was reafonable that each (hould only 
make fatisfa&ion for the time he occu¬ 
pied, and which would have been the 
cafe if the fubmilfiou had been general, 
yet by the terms of the fubmiflion or 
agreement they have promifed jointly 
and feverally, which makes them re- 
fponfible the one for the other; and the 
obje&ion was over-ruled. 7 Term Rep. 
352. ManfeU v. Burr edge. 
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their faid award at and by the time aforefaid, then as well 
the faid Rowland as the faid Jafper on the 24th day of 
O&ober , in the year aforefaid, at London aforefaid, in the 
pariih and ward aforefaid, put themfelves to and upon the 
award and umpirage of fuch perfon as the arbitrators (hould 
name and choofe to end and determine the premifes,’ fo as 
the umpirage and award of (uch umpire (hould be put in 
writing under his hand and fea], before the 20th day of the 
faid month of November. And whereas alfo the faid arbi¬ 
trators at any tifne after the faid 24th day of OElober in the 
year aforefaid, or on or before the faid 7th day of November 
then next following, did not agree, make or publifh any 
award touching the faid premifes in writing under their 
hands and feals, ready to be delivered to the faid Jafper and 
Rowland , according to the faid fubmiflion j but the faid 
arbitrators afterwards, to wit, on the 7th day of November 
in the year aforefaid, at London aforefaid, in the parifh and 
ward aforefaid, did name and choofe one Richard Weeks of the 
parifh of St. Giles without Cripplegate in the county of Middle- 
fex , brewer, umpire, to end and determine the premifes afore¬ 
faid : which faid Richard Weeks afterwards arrd before the 
faid 20th day of November in the year aforefaid, to wit, 
on the 19th day of November in the year aforefaid, at 
London aforefaid, in the parifh and ward aforefaid, hav¬ 
ing taken upon himfelf the burden of .the faid umpirage 
and award, made his certain umpirage of fnd upon the 
premifes (3} under the hand and feal of him the faid Richard 

Weeks 


Hodsdex v. 
Harridoi. 

U —.—I I mi 
not agree, then 
to the umpirag* 
of fuch perfon at 
the faid arbitra. 
tors (hould 
choofe, 

fo as the umpt* 
rage (hould be 
put in writing 
under hit hand 
and feal before 
the 20th day of 
November. 

The arbitrators 
did not agree. 


but choofe R. 
W. to be um¬ 
pire. 


(3} An award or umpirage ought in 
pleading lo be Itated to have been made 
purfuant to the fubmiilion, in form as 
well as fubftance; therefore regularly 
this declaration (hould have averred 
that R. W. made his umpirage in writ¬ 
ing under his hand and (eal according 
to the fubmiflion ; but as the umpirage 
is exprefled to be under his hand and 
feal t it muft neceffarily be intended to 
be in writing; and fo it was adjudged 
JU Fuller V. Lane, cited by Dolben J. 


in Rcu/by v. Manning. Carth. 159. and 
reported in s Sid. by the name of 
Butler v. Lane, where the fubmiflion 
was, “ fo that the award be made in 
“ writing .under the hands and feals 
“ ready to be delivered to the parties, 
'* &c.” and it was pleaded that the ar¬ 
bitrators did make an award under their 
hands and feals,' and ready to be .deli¬ 
vered to the parties, and an exception 
was taken, that it was not exprefsly 
averred that the award was made in 

writing 
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Hodsbew v. 
Harr i d ce- 


who awarded 
that the defen¬ 
dant fliould pay 
the plaintiff 
15I. wi'hin 14 
day», but the 
defendant tefufes 

to pay. 


Weeks, and t>y the faid umpirage awarded and ordained that 
the faid Rowland Harridge fliould pay, or caufe to be paid 
to the f iid 'Jr. [per llodfden the fum of 15I. of lawful money 
of England, within 14 days then next following, in full 
fatisiaftion of all debts, accounts and fums of money due to 
the fafid Jafper (4); whereby an a&ion* has accrued to the 
faid Jafper to demand and have of and free, tue laid Rowland 
the faid J5I. Yet the faid Rowland {-'though often re¬ 
quired has not yet paid to the faid Jafper the faid 15I. but to 


'writing, as the fubmiffion required ": but 
it was not allowed, becaufe it mult ne- 
ceffarily be intended it was in writing, 
it being pleaded to be under the hands 
and feals of the arbitrators ; but Hale, 
who was then (1657) chief juftice of 
C. B. doubted. 

But where the fubmiffion is that the 
award (hould be in writing under his 
hand and feal, it is not fufficient to 
aver that it was in writing merely with¬ 
out more: As where in debt upon bond 
conditioned to perform the award of 
J. S. fo as it be made in writing uuder 
his hand and feal by fuch a day ready 
to be delivered to the parties; the* de¬ 
fendant pleads no award rilade; the 
plaintiff replies that the aibitrator be¬ 
fore the day made his award in writing 
•which is fet out, and a breach a Signed ; 
and on a general demurer it was ob- 
jefted that it did not appear to be 
under the hand and feal of tl.r arbitrator, 
as the fubmiffion requited; and for 
this fault the court held the replication 

111. I Str, 116. Henderfon v. Williamfcm : 
See alfo 1 Bulft. 110. Stott v. Scott, 
l Roll. Abr. 245. pi. 2 5. Palm. leg. 

112. Thayer v. Thayer. Ibid. 121. Gcr- 
denfield v. Lane. Cro. Jac. 278. Sallows 
V. Girling. 2 Mod. 77 ’ Columhcl v. 
ColmbzL 


(4) It is now ufual in practice to 
aver in the declaration in debt upon 
an award, and alfo in the replication 
in debt on bond conditioned for per¬ 
formance of an award, that the de¬ 
fendant had notice of the award $ but 
fuch an averment has been held not 
to be neceffary, becaufe the defendant 
may take notice of the award as well 
as the plaintiff. 1 H. 7. 5. Bro. Con- 
dition. 12*. Bro. Notice 18. 8 Rep. 

92. b. Frounces’& cafe. Cro. Car. 132. 
Juxon v. Thornhill. 1. Bulft. 143. Child 
y. Ilorden. Collet v. liayfield Hard. 
42. For it is a general rule, that when 
a matter docs not lie more properly in 
the knowledge of one of the parties 
than the other, notice is not requifite; 
therefore if a man is bound by obli¬ 
gation, or covenants, or promifes, to 
do a thing on the performance of an 
aft by a Jlranger, notice need not be 
alleged, for it lies in the defendant’s 
knowledge as much as the plaintiff’s, 
and he ought-to take notice at his peril, 
l Bulf. 44. Gable v. Mofs. 1 Roll. Abr. 
462. pi. 3. 4. Freem. 254, Cleric v. 
Child. If however it be piovided that 
the award fliould be notified to the pat-, 
ties, it is no award until notice be given. 
i Bulf. 144. Child v. Harden. 
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pay the fame to him has hitherto altogether refufed and flill Hodsdbn v. 
rcfufes, to the damage of the faid Jafper of 20I. and there- HAaaioa*.^ 
fore he brings fuit (5), &c. 

And 


(5) An action of debt lic9 on an 
award for a fum of money awarded, upon 
a fubmiffion cither by deed or in writ¬ 
ing without deed, or by parol; but 
where an awyd is for performance of 
a collateral aft where the fubmiffion was 
without deed, it was formerly holden, 
that there was no remedy to enforce it; 
but however the law w now taken to 
be, that the party may have ajfumpfit 
to compel performance. 2 Ld. Raym. 
1040. Purjlow v. Baily. An award, 
though indented under the hand and 
feal of the arbitrator, is no deed or fpe- 
cialty, but a writing under hand and 
feal. Sty. 459. Dod v. Herbert. 1 Burr. 
281. Perry v. Nicholfon, per Denifon J. 
therefore it is not neceffary to make a 
profert of it. Sty. 459, 1 Salk. 73. 

Foreland v. Mary gold. In debt on an 
award, it is enough to ftiew fo much 
only of the award as is fufficient to 
maintain the aftion; therefore if the 
plaintiff declares that it was (among 
other things) awarded, it is good. Lit. 
Rep. 312. Leake v. Butler , though 
Twyfden J is fuppofed to hold the con¬ 
trary in a fubfequent cafe which is very 
loofely reported. 1 Mod. 36. Leach v. 
Morris. So where in debt upon an 
award, by which it was awarded that 
the defendant (Irould pay the plaintiff 
iol. in full fatisfaftion, it was objected 
that the declaration was not good, be¬ 
cause it did not appear that any thing 
was awarded to the defendant; but 
the court was clearly of opinion, that 
the plaintiff is not bound to ftiew in 


his declaration all the award, but only 
fo much of it as does intitle him to the 
thing, See. and if the defendant will 
impeach the award, it mufl come «n his 
fide. 1 Leon. 72. Smith and KirfooP s 
cafe. So in 1 Sid. 161. Tilford v. 
French , it was faid, and agreed to by' 
*T<wyfden J. that if debt be brought 
upon an award for money generally, 
without fhewing the award on both 
fides, the aftion is maintainable. And 
in I Salk. 72. Foreland v. Mary gold t 
it was agreed that, in debt on an award, 
the plaintiff need not ftt forth any more 
of the award than makes for him. 
12 Mod. 534. 1 Ld. Raym. 715. S-C. 
So in I Bur. 280. Perry v. Nichol/on, 
it is faid that nothing is clearer than 
in an aftion of debt upon an award, 
a man has no need to Hate in his decla¬ 
ration any more of the award, than fup- 
porjs his cafe ; if there be any thing by 
way of condition precedent to the pay¬ 
ment of the money, the defendant may 
fet it out in pleading. 

But in debt upon bond to perform 
an award, it feems neceffary to fet forth 
the whole award in the replication. 
1 Salk. 72. Foreland v. Marygold\ which 
diftinftion is recognifed by Denifon J. 
in the above cited cafe of Perry v. 
Nicholfon. 1 Burr. 281. But though 
the plaintiff in debt on an award is not 
bound to fhew the whole award, yet 
if he does fet forth the ivhole % and it 
appears to be a defective award tile de¬ 
claration is bad. Lit. Rep. 313. Leake 
v. Butler , as if he fhews an award of 

money 
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Pisa. 


C ] 

Caufa aBhn'it non 
mctrcvit infra 
Jtxanntu 


And now at this day, to wit, on Friday next after three 
weeks of St. Michael, in the fame term, until which day the 
faid Rowland Harridge had leave to imparl to the faid bill 
and then to anfwer, See. before our lord the king at Wejl- 
minfler, comes as well the faid Jafper by his faid attorney, 
as the laid Rowland by John Hardijly his attorney ; and the 
faid Rowland defends the wrong and injury when, &c. and 
fays that the faid jafper Hodfden ought not to have or main¬ 
tain his faid adtion thereof again (t him, becaufe he fays, 
that the faid bill of the faid Jafper was exhibited on the 8th 
day of April , in the 20th year of the reign of our lord the 
now king, and not before, and that the caufe of action, upon 
which the faid Jafper has above declared againit the faid 
Rowland, has not accrued within fix (6) years next before 

the 


money on one part, and a releafe on 
the other part, when the fubmillum was 
by parol, and therefoie no remedy for 
the releafe, as the law then flood, 1 
Sid. 160. Tilford v. French. S. C. 1 
Lev. iif. 

(6) By ftatute 21 Jac. 1. c. 16. f. 3. 
it is enadted, 4f That all adtions of 
44 trefpafs quare clafum fregit , all adtions 

of trefpafs, detinue, trover, and re- 
** p’levin, for taking away of goods and 
“ cattle, all adtions of account and upon 
44 the cafe, other than fuch accounts 
44 as concern the trade of mcrchan- 
44 dize between merchant and mer- 
« chant, their fadtors or fervants, all 
“ adtions of debt grounded upon any 
44 lending or contradt without fpecialty; 
44 all adtions of debt for arrearages of 
« rent, and all adtions of affauh, me- 
41 nace, battery, wounding and im- 
“ prifonment, or any of them Ihall be 
** commenced and fued within the time 
44 and ^limitation hereafter exprelfed, 
44 that is to fay, the faid adtions upon 
44 the cafe (other than for Hander) and 
4( the laid action* for account* and the 


“ faid adtions for trefpafs, debt, deti- 
44 nue and replevin for goods and cat- 
“ tie, and the faid adtion of trefpafs 
44 quare claufum fregit , within fix years 
“ next after the caufe of f.ch actions or 
“ fuit, and not after; and the faid ac- 
“ tions of trefpafs of afTault, battery, 
* 4 wounding, imprifonment, or any of 
“ them, within four years next, after the 
(l caufe of fuch adtions or fuits, and not 
41 after, and the faid adtions upon the 
44 cafe for words within two years next 
4 ‘ after the words fpoken and not after/' 
And by fedtion 4, it is enacted, “That 
“ if in any the faid adtions or fuits, judg- 
“ ment be given for the plaintiff, and 
44 the fame be reverfed by error, or a 
“ verdidt pafs for the plaintiff, and 
44 upon matter alleged in arreft of 
4f judgment, the judgment be given 
44 agaiuit the plaintiff that he take no- 
“ thing by his plaint, writ, or bill; or 
tf if any the faid adtions /hall be brought 
*' by original, and the defendant therein 
• 4 be outlawed, and (hall after reverfe 
44 the outlawry; that, in all fuch cafes, 
« the party plaintiff, his heirs, execu- 

44 IC.Jt 
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the exhibiting of the fait! bill. And this he is ready .to 
verify j wherefore he prays judgment, if the faid Jafper 
ought to have or maintain his faid action thereof againft him, 
&c. 

And the faid Jafper Hodfden fays, that he, by any thing by 
the faid Rowland above in pleading alleged, ought not to be 

barred 


HoDsrEn t». 
Hakridgi. 

U —-.—.■■J 


Demurer. 


** tois, or adminillrators, "as the cafe 
“ fhall require, may commence a new 
“ aftion or fuit from time to time, \vith- 
rt in a year after fucli judgment reverfrd, 
** or fw-h judgment eiven againlt the 
*' plaintiff, or outlawry revet fed, and 
“ not after.” 

It is now fettled, that if the defen¬ 
dant would take advantage of this fta- 
tut • it is necefl'ary for him to plead it, 
alt! ' t!ie caufe of aftion appears oh 
the ■ • ution to have accrued upwards 
of f.>. years before, and he will not be 
permitted to give it in evidence on the 
general iffue. i Vent. 191. Fuckle v. 
Moor. 1 Lev. no. Lee\. Rogers, a 
Ld Raym. 838. Gould v. Johnfon. This 
however feems to be an exception to the 
general rule. In all other cafes except 
fuch as are founded upon this ftatute, 
and the 32 H. 8. c. 2. of limitations, 
(S Rep 64. b. Filer’s cafe) where an 
aftion is required by ftatute to be com¬ 
menced within a limited time, it is the 
duty of the plaintiff to prove that he has 
complied with the terms of it; and if 
he do not, he will fail in his fuit. The 
ftatute Eliz. c. 5. f. 5. which limits 
aftions upon penal ilatutes to two years 
after the commiffion of the offence, 
where the forfeiture is given to the king 
only, and to one year, where it is to the 
king and any other perfon, is conceived 
is term* abnoft fimilar to the prefent: 
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hut It feems clear, that the defendant 
may take advantage of that ftatute on 
the general iffue, and need not plead it; 
the conftant p raft ice at tiiji prius being, 
for the defendant to call upon the plain¬ 
tiff to prove the commencement of his 
aftion within the limited period, and 
many queftions arife as to what fhall be 
laid to be a proper commencement of 
it. And indeed at firft, it was confi¬ 
de red not to be ncceffary for the defen¬ 
dant to plead this ftatute; for in Trinity 
term, 4 Car. 1. which was foon after 
the making of the aft, a motion was 
made in arreft of judgment in ajfumpjit, 
that the promife was alleged in the de¬ 
claration to be made beyond the time 
limited in the ftatute, and all the court 
held that it appear by the plaintiff’s 
own (hewing, that the aftion is not 
brought within the time limited by the 
itatute, he cannot maintain liis aftion ; 
or if the contraft in ajfumjfit, or debt, 
be alleged to be within time, but, on 
nen ajfmr.pp.t, or nil delet pleaded, it ap¬ 
pears in evidence that the contraft was 
beyond the limited time, the aftion lies 
not, and the defendant fhall take advan¬ 
tage thereof if it be fpecially found by 
the jury ; for the ftatute is in the ne¬ 
gative, “ that he fliall not maintain 
“ fuch aftion, but within the timo>U- 
“ mited by the ftatute.” Cro. Car. 
115- Browif v. Hancock ; and in the 

cafes 
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Hodsden v. birred from hiving his fdid aflion thereof againil the faid 
Ha rim pg s.^ Rowland, becaufe he fays, that the plea aforefaid, by him 
the faid Rowland, in manner and form aforefaid above plead¬ 
ed, and the matter in the fame contained, are not fufficient 
in law to bar the faid Jafper from having his faid a&ion 
thereof again ft him the faid Rowland ; to which he the faid 

J a ff er 


cafes of Freeman v. Stacy, and Shervin 
v. Cartwright. Hutt. 109. the general 
iffue only was pleaded, and the juiy 
found fpecially that the actions were 
brought fix years after the eaufes of 
a&ion accrued, and the court decided 
the cafes upon the fpeeial verdi&s. But 
the fame objection having been iriade 
in a fubfequent cafe, the court was 
equally divided upon it, Jones and 
Whitlock juitices being of opinion, that, 
as the ftatute has many exceptions, the 
defendant ought either to plead it, or 
demur, and Hyde chief juftice, and Cruise 
juftice conceiving, that, as it appeared 
in the declaration that the contract was 
beyond the time of limitation, and the 
ftatute is in the negative, “ that it fnal! 
“ not be brought,” the defendant might 
take advantage of the ftatute without 
pleading. Cro. Car. 163. Trankcrjlcy v. 
Robin/bn. And the objection beingagain 
taken about five years after in arrefl of 
jndgment, it was adjudged by Jones and 
Berkley, the only judges iu court, that 
the defendant mull plead the ftatute; 
and the reafon afligned was becaufe the 
plaintiff might be within the'exceptions 
in the ftatute, and the atlion therefore 
well brought, although the caufe of 
aftion appeared on the face of the de¬ 
claration to have accrued out of the li¬ 
mited time. Cro. Car. 381. Stile v. 
Finch. The fame point was afterwards 
adjudged by the fame two judges againft 


the opinion of Crohe , with this addi¬ 
tional reafon, that a latitat might have 
been fued out within time, and continued 
down to the writ with which the defen¬ 
dant was ferved. Cro. Car. 404. lla%v~ 
lins v. Billhead-, and at length it was 
fully fettled, that no advantage can he 
taken of the ftatute unlefs it be pleaded. 
See 1 Saund. 283. note (2). 

Thefe reafons feem to explain verj 
fufficiently the ground of not arrefting 
the judgment, on account of the action 
appearing on the face of the declaration 
to be out of time ; but flill one is at a 
lofs to conceive why the defendant may 
not take advantage of the ftatute in 
evidence on the general ifiue, and com¬ 
pel the plaintiff to prove, either that he 
brought his action within the time li¬ 
mited, or that he was within fome one 
of the exceptions, and therefore could 
not bring it before. The reafon given 
in I Levin-/, no. Lee v. Rogers, “that 
<( the ftatute was made for the cafe of 
“ thofe who will take advantage of it, 
“ and the court will not give a defen- 
“ dant the advantage of it utilefs he 
“ pleads it,” though true as a propofi- 
tion of law, does not appear to be fatis- 
faftory. Perhaps the true ground of 
diftin&ion, between the ftatute of limi¬ 
tations, and the ftatute 31 Eliz. and 
other ftatutes limiting penal a&ions to a 
definite period, may be this 5 the for¬ 
mer ftatute limits thofe a&ions, where a 

debt. 
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jfafpcr has no neceffity, nor is he bound by the law of the Hodsdi* 
land, in any wife to anfwer. And this he is ready to verify; Harridcb.^ 
wherefore for want of a fufficient anfwer in this behalf, 
he the faid Jafper prays judgment and his debt aforefiud, 
together with his damages, on occafion of the detention of 
the faid debt, to & adjudged to him, &c. 

And 


mer ftatute limits thofe aftions, where a 
debt, or other caufe of adtion, is already 
veiled in the Plaintiff by means of fome 
contract, or other tranfadtion, between 
the plaintiff and defendant, prior to the 
bringing of the adtion; but in penal 
adtions, the duty or right of adtion at¬ 
taches in the plaintiff merely by bring¬ 
ing the adtion, and did not exift in him 
before; and uulefs he brings his adtion 
within the time prefcribed, there is no 
right of adtion attached in him ; there¬ 
fore he feems as much bound to prove 
the commencement of his adtion within 
time, which is the caufe or confidera- 
tion of it, in order to intitle himfclf to a 
verdidt, as a perfon who brings ajfumpjit , 
or debt, for goods fold and delivered, 
or money lent, and the like, is to fliew 
the caufe or confideration of his adtion, 
to intitle him to a verdidt.; and if he 
fail therein, it appears that he has no 
caufe of adtion ; but the ftatute of limi¬ 
tations admits the caufe or confideratiun 
of the adtion {till exifting, and merely 
difcharges the defendant from the re¬ 
medy, fo that a promife within fix years 
without any other confideration is fuffi- 
cient to revive the adtion ; therefore if 
he will take advantage of that circum- 
fiance, it is neceffary he fhould plead the 
ftatute. 5 Burr. 2630. Sfuantock v. Eng¬ 
land. 3 Term Rep. 11. per Buller juf- 
tice, in Petrie v. White. 

The plea of non ajfumpjit infra fen annot 

Vql. II. < 


is infufficient in many cafes; for if the 
caufe of adtion accrued within fix years, 
it is immaterial when the promife was 
made. 2 Salk. 422. Gould v. Johnfon. 
S. C. 2 Ld. Raym 838. becaufe the 
ftatute operates as a bar only from the 
time the caufe of adtion arofe, and not 
from the time of making the promife: 
thtf words of the ftatute being, “ within 
“ fix years next after the caufe of fuch 
“ adliona or fuits,” and not after. As 
if a promiffory note were made feven 
years ago to pay money within three 
years after, the ftatute is no bar ; fo if 
it were marie feven years ago to pay mo¬ 
ney within three months after, though 
the ftatute would be a bar, yet the defen¬ 
dant mult not plead non ajfumpjit infra 
fex annot, for that would be bad j but the 
pie'll mu| be caufa aSionis non accredit 
infra fex annot. 1 Vent. 191. Puikle 
v. Moor , and fee 1 Saund. 33 Birks v. 
! Trippet , note (2.) Indeed if indebitatus 
cjfumpfit be brought on a promife to 
pay on demand, the plea of non ajfimpft 
infra fex annot has been held to be good, 
becaufe it {hews a debt due at the time 
of the promife : but if the promife were 
to do a‘collateral thing, which would 
create no debt till demand, it would be 
otherwife. Bull, nlf priut, 151. How¬ 
ever though the ftatuttf ftiould take 
place from the time of making the pro¬ 
mife, as in the cafe before cited, or for 
goods fold and delivered, iponey lent, 
) or 
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Hodsmk v. And the faid Rowland fays, that the plea aforefaid, by hini 
HAKKiode. t jj C fijj Rowland in manner and form afore hid above pleaded , 
Jdsto, and the matter ifi the fame contained, are good and fufficient 

in law to bar the faid Jafper from having his faid a£lion 
thereof againft the faid Rowland: which faid plea, and the 
matte* in the fame contained, he the faid .Rowland is ready 

to 


or the like, yet the plea of attio non ac- 
crevit infra fex annos is proper ; there¬ 
fore it feems to be the fafeft and bell 
way of pleading the ftaiute, in all cafes 
of debt on fimpie contract, or ajfumpft, 
to (ay, that “ the faid feveral caufts of 
aftion in the faid declaration nien- 
“ tioned, or any, or either of them, did 
“ not accrue to the faid (plaintiff) with- 
«* in fix years next before the filing forth 
<f of the original writ (or exhibiting of 
*• the bill) of the faid (plaintiff) Ice. 1 * 
When the plea of the llatutc of limita¬ 
tions was firft pleaded, the way was to 
plead the ftatute at large. 2 Mod. 
Ent. 142. Lib. Plac. 61. 

If au aflignee of a bankrupt declare 
that the defendant was indebted to the 
bankrupt, and promifed plaintiff' (the 
aflignee) to pay, the defendant cannot 
plead that the caufe of adtlon* did not 
accrue to th; bankrupt within fix years, 
becaufe the plea does not anfwer the 
promife in the declaration, and precludes 
the plaintiff from proving a promife to 
himfelf, therefore fuch a plea is bad on 
demurrer. 2 Str. y 19. Skinner v. Re- 
bow. So where, in an aftion brought 
by the aflignees of an infolvent debtor, 
to recover money owing to him befoie 
his infolvency, the plaintiffs declare that, 
in confederation of the money being due 
to the infolvent, the defendant promifed 
to pay it to them as afftgnees, a plea, 
“ that the (aid feveral caufes of action 


“ in the faid declaration mentioned, 

“ and each and every of them firft ac- 
“ crued to the faid A. M. (the infolvent) 

“ before the plaintiffs became aflignees. 

“ and that fix years had elapfed after 
“ the time when the faid feveral caufes 
“ of aiSlion, and each, and every of 
“ them, firft accrued to the faid A. 11 . 
“ and before the day of fuingout of the 
“ original writ of the plaintiffs,” has 
been held to be bad; for it does not 
contain any anfwer to the declaration, 
which ftates a promife made to the plain¬ 
tiffs. 2 H. Black. Rep. 561. Kinder 
v. Paris. 

To the plea of the ftatute, the plaintiff 
may reply a latitat, or capias, fued out 
within time, and returned non efl in- 
•vmtus by the Ihcriff, and fhew that the 
procefs was regulaily continued by 
vicecnmes non mi/it breve to the time 
of declaring. 2 Salk. 42c. Budd v, 
Berien/jcad. 421. Green v. Revitt ; if 
the latitat be returned, the continuance 
may be entered at any time. 6 Term 
Rep. 617. Harris . Woolf ord. See ante 
p. 1. Mellor v. Walker, note (l.)* It 
mult be a continuance of the fame writ 
or procefs which was originally fued 
out, and mu ft appear on the record 
to be fo j for the procefs mull be taken 
out with intent to declare in that a&ion, 
and be fo ftated. See. Thus where the 
replication alleged that a bill of Middlc- 
fex was fued out againft the defendant, 

which' 
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to verify and prove, as the court, &c. and becaufe the faid Hodsdes v. 
*jafper does not anfwer the faid plea, nor has hitherto in R R lPG ^ 
any wife denied the fame, he the faid Rowland, as before, 
prays judgment, and that the faid Jafper may be barred 
from having his faid a£lion thereof agaiuft him the faid 
Rowland, & c. 

But 


which was continued down to a certain 
time, whe^ that proceeding flopped, 
and then the plaintiff fued out an attach¬ 
ment of privilege $ this was held not to 
be a continuance of the bill of Middle- 
fex, or to have any conne&ion with it. 

3 Term Rep. 662. Smith v. Bower; fee 
the form of the replication, Lib. Plac. 
151. pi. 8a. Lill. Ent. 32. Ibid. 122. 
but the laft precedent is a bad one, for 
not Hating that the full writ was re¬ 
turned. Willes’s Rep. 255. Karver v. 
James. Although the firft procefs is 
erroneous, as where an attachment of 
privilege is returnable on a common re¬ 
turn day inftead of a day certain, yet, 
as it is only voidable and not void, if 
it be returned by the fheriff, it is*well 
enough to fave the ftatute of limitations, 
and will fupport the continuance. 2 
Black. Rep. 1131. Leadbealer v. Marl- 
land. Willes’s Rep. 255. Karver v. 
James. So if the plaintiff reply an 
original claufum fregit, he mull fhewthat 
it was returned and continued down to the 
writ with which the defendant is ferved. 

I Lutw. 260. Kinfey v. Hayward. S. C. 

1 Ld. Raym. 432. where the judgment 
of the common pleas to the contrary 
was reverfed in the king’s bench, and 
that judgment of reverfal affirmed in 
parliament. S. P. t Lutw. 279. 280. 
Brereton v. Moyfe. S.P. 3 Bof. & Pull. 
330. Stratton v. iavignac. So, in Brown 
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v. Babington, 2 Lord Raym. 883. 
Lord Holt faid, it was a fatal fault that 
the plaintiff did not fhew the original 
writ ever returned; if the plaintiff 
fhews a writ and does not return it, 
this will not avoid the ftatute of limita¬ 
tions ; to which the other judges agreed; 
and in /Itwood v. Burr, 7 Mod. 5. 
*Lord Holt laid, “ that in pleading the 
“ ftatute of limitations he always ufed 
“ to plead the return, and not the pur- 
“ chafe of the writ, for it is the return 
“ that gives the court poffdfion of the 
“ caufe, and if one were to continue 
“ a latitat for feveral years, he mull 
“ have the firft writ returned, upon 
“ which return the continuances are 
* f made down, though in fa£l he never 
“ takes out another writ, but there 
** mu& be a return of the firft.” S P. 
6 Term. Rep. 617. Harris v. Woolford. 
But it is faid to have been adjudged 
in the common pleas, and afterwards 
in the king’s bench on error, that if the 
plaintiff replies that lie fued out an at¬ 
tachment of privilege, it is not neccffary 
to (hew that the writ was returned and 
continued, for it is in nature of an ori¬ 
ginal,* and if an original it replied to 
the plea of the ftatute, it is fufficient 
to ftiew the tefle of it without any con¬ 
tinuances; but if a latitat or claufunif 
fregit be replied, it mull be fliewn that 
it was continued properly to make it 
a the 
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Hotk-dek v. But becaufe the court of our lord the king now here, Is 
Harrxdoe^ not ac j v if et j w hat judgment to give of and upon the 
C«tm advt'jre premifes, a d<y thereof is given to the parties aforefaid, 
***' before our lord the king at IVeJltninJlcr , until Saturday next 

after the cclave of St. Hilary, to hear their judgment of 
aod upon the premifts, for that the court of our faid lord 

the 


the foundation of the fuit. 1 Wilf. 167. 
Finch v. IVilfon. However the autho¬ 
rity. of this cafe feems quellionable; 
for in the cafe of BudJ v. Berkenhead. 

2 Salk. 4?o. S. C. Carth. 144. 1 fallow. 
366. it was held that an attachment of 
privilege mud be returned and conti- 
tinued; and fo is Willes’s Rep 255. 
Karver v. Jam's ; and 3 Lof. and Pull. 
330. Stratton v. Savignac ; and in the 
cafe of Kinfey v. Hayward it was deter¬ 
mined both in K B. and in parliament, 
that an original mud be returned and 
continued, and it does not appear from 
the report that either of tbefe cafes was 
cited. If a latitat be in truth fued out 
after the expiration of the fix years, as 
where it is fued out in the vacation, and 
of courfe bears tejle the lad day pf tHe 
preceding term, and that was before 
the expiration of the limited time, and 
the plaintiff replies the latitat fued out 
on the day it bears date, the defendant 
may in his rejoinder fhew the real day 
on which it was in fa& fued out, and 
aver that he did not promife before the 
lad mentioned day. 2 Burr. 950. John- 
fon V. Smith. 

If an action is brought in an inferior 
court within fix years, and, after 
,fome proceedings there, the time ex¬ 
pires, and then the defendant removes 
the caufe into the king’s bench by 
habeas corpus, and the plaintiff declares 


there de novo, and the (defendant pleads 
that the caufe of aftion did not accrue 
within fix years before the tejle of the 
habeas corpus , the plaintiff may reply 
and fhew the fuit in the inferior court, 
and that will be fufficieut to avoid the 
flatute; and the reafon is, not that the 
adticn in the king’s bench is a continu¬ 
ance of the fuit below, but, as the plain¬ 
tiff had purfued his right within due 
time, it fhould not be in the de«. 
fendant’s power to defeat his right 
and take away his remedy without any 
fault in him. 2 Salk. 424. Matthews 
v. Phillips, l Sid. 228. Bevin v. Chap - 
man. 

If in affumjfit by an executor, in 
which all the promifes are laid to be 
made to the teflator in his life time, 
the defendant pleads that he did not 
promife within fix years next before 
the obtaining of the original writ of 
the plaintiff, and the plaintiff replies 
that the original was fued on fuch 
a day, and within fix years before the 
day of obtaining thereof, that is to fay, 
on fuch a day, letters teflamentary 
were granted to him, by which the 
plaintiff’8 action accrued to him within 
fix years; this replication is bad, be- 
caufe the time of limitation muff be- 
computed from the time when the 
action firfl accrued to the teftator, and 
not from the time of proving the will; 

fox 
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the king now here is thereof not yet, &c. At which day Hcdsj>*n v. 
before our lord the king at Wejhninjler y come the parties Ham nos. 
aforefaid, by their attornies aforefaid, and becaufe the court F«mh«r cwnti- 
of our fa id lord the king now here, is not yet advif-d what nu *' ,te * 
judgment to giv# of and upon the premifes, a day thereof 
is given to the parties aforefaid, before our lord the king at 


for that gave no new caufe of aftion, 
and therefojp the time 6f proving the 
will is perfectly immaterial. Willcs's 
Rep. 27. Hickman v. Walker . But 
where to an aftion by an adminiftrator 
for money had and received to his ufe 
by the defendant, who had received 
the inteftate’s money after his death, 
fix years and upwards before the com¬ 
mencement of the aftion, but within 
fix years after letters of adminillra- 
tion granted to the plaintiff, the de¬ 
fendant pleaded the ftatute oflimita- 
tions, and the plaintiff replied the fpc- 
cial matter above mentioned ; it was 
held upon demurrer that the ftatute 
was no bar, becaufe this was not a 
caufe of aftion in the inteftate, ‘the 
money having been received after his 
death, and the plaintiff’s title com¬ 
menced by taking out letters of ad- 
miniftration, before which time no caufe 
of aftion accrued to him. 2 Salk. 421, 
Cary v. Slephenfon. S. C. Carth. 315. 
Skin. 555. 4 Mod. 372. See Stanford's 
•afe cited Cro. Jac. 61. Setffyd v. Adams. 
Thefe fpecial replications niuft con¬ 
clude with an averment to give the 
defendant an opportunity of anfwering 
the fpecial matter. 4 Mod. 374. 376. 
Curry v. Stephenfon . So where, in af¬ 
fumpfit by an executor on a contraft 
made with his teftator, all the promifes 
in the declaration are laid to be made to 
H. his teflator, and the defendant pleads 
tke ftatute of limitations, the plaintiff 

0 3 
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cannot in his replication fet iorth a 
promife made to himfclf within fix 
years, without being guilty of a de¬ 
parture, any more than he can in filch 
cafe give evidence of a promife made to 
himfclf within fix years upon an iffue 
joined on the plea of the ftatute of limi¬ 
tations. Wilks's Rep 9. ttichm <n ▼. 
fvalter. 1 Salk. 28. Dean v. Crane S. C. 
6 Mod. 309, 3:0. 2 Str. 890 Execu¬ 
tors of the Dale of Marlborough v. IVid- 
more. However in Carth. 471. Hey/in 
v. IIafltngs , it is laid to have been ad¬ 
mitted that a prumife made to an exe¬ 
cutor is fuffiaent to prove the iffue of 
affumpfit to the tejlator within fix years, 
becaufe the promife does not give any 
new caufe of aft ion, but only revives 
tjie old caufe, and is of no other ufe but 
to prevent the bar by the ftatute of li¬ 
mitations ; but this feems not to be well- 
founded ; and it has fiuce been deter¬ 
mined, that evidence of an acknow¬ 
ledgment by the defendant within fix 
years of an old exifting debt, o' above 
fix years Handing, due to the plaintiffs 
iutellate, but which acknowledgment 
was made after the inteftate’s death, will 
not fupport a count by the adminif¬ 
trator, laying the promife to be made 
to his mtellate. 3 Eall. 409. Sarelt 
v. Wine. So where to a declaration, 
in an aftinn of affumpfit by ttie afiigw 
nees of ^an infolvent debtor for money 
due to him before his infolvency, Hating 
all the promifes to have, been made to 

the 
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H n v. Wejhninjler, until Wednefday next after I 5 days of EaJier % 
Hakridce. then next following, to hear their judgment of and upon 
the premifes, for that the court of our faid lord the king 


here is thereof not yet, 
the king at Wejtminjier, 
attornies aforefaid, and 

the plaintiffs, the defendant pleaded that 
he did not undertake and prom i/e in man* 
ner and form as the plaintiffs com. 
platntd againfl him at any time within 
iix years; he cannot rejoin, that the 
caufe of adfion firft accrued to the infol- 
vent before the plaintiffs became aflig- 
nees, and that fix years had elapfed 
after the caufe of action firft accrued to 
the infolvent , for the rejoinder would 
be a plain departure from the plea, z 
H.Black.562. Kinder v Paris, note(a.) 

So the plaintiff may reply, on the 
fourth fecb'on of the ftatute, that here¬ 
tofore he obtained a judgment, which 
was reverfed, and that he now fues 
within a year after the reverfal; or 
that he obtained a verdidf and judgment 
was arrefted. Or the plaintiff may fav 
in his replication, that he fticd out an 
original upon which the defendant was 
outlawed, and the outlawry was after¬ 
wards avoided by plea, or reverfed on 
error, and he fued within a year. Sir 
W. Jones* 312. Lambe v. Finch , S. C. 
Cro. Car. -94. 3 Lev. 245. IVhitwich 
v. tiovendnn So where a perfun brings 
aK adtiun before the expiration of fix 
years, and dies before judgment, the 
fix years being then expired, it has b'-en 
held that his executor or adrainiftrator 
may within the equity of the fourth fec- 
tion briAg a new action. 2 Salk. 425. 
Llalthevjs v Phi:ps. I Lutw. 260. 
Kir.Fey v. Jlayworfl ; provided he does 
it ricent 'y or witui:: a 'eafonablc time. 
No piccfc time is fixed as to what /hall 


&c. At which day, before our lord 
come the parties atoref.id, by their 
becaufe the court of our faid lord the 

king 

be deemed a icafonable time; but it 
fliould feem that the ftatut* is the beft 
guide upon the fubjedt, and as that pro¬ 
vides that a new aftion, in the cafes 
enumerated in it, mull be commenced 
<within a year, fo an executor ought alfo 
to bring a new action within that period. 
In I Ld. Raym 434. Kenfcy v. Hay* 
•ward, a year is 1- id to be a rcafonable 
time ; and the couit of king’s bench ap¬ 
pears to be of this opinion in lPi/cods v. 
Huy gins, 2 Str. 907. Fil'/g. 170. 289, 
where it is faid, “.that the moft that had 
“ ever been allowed was a year, and 
“ that within the equity of the provifo 
“ in the ftatute, which gives the plain- 
“ tiff a year to commence a new* a&ion, 
“ where the judgment is arrefted or re- 
“ verfed ; and that they would not go 
“ a moment further, for ii would let in 
“ all the inconveniences which the fta- 
“ tute was made to avoid. Indeed 11" 
“ the executor had been rctaided by 
“ fuits about the will or admimiftration, 
“ and had fhewn that in pleading, it 
“ would have been otherwife, becaufe 
“ the ncgledt would then have been ac- 
“ counted for.” And in Fitzg. Lee J. 
faid, “ I think what is or is not a recent 
“ profecution in a cafe of this nature is 
“ to be determined by the diferetion of 
*• the court from the circumftances of 
*' the cafe ; but generally the year in 
“ the ftatute is a good diredtion.’* 
However in Lethbridge Chapman, 15 
Vin. 103. the adtion was allowed to be 
brought within 14 months after the tef- 

tator’s 
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king now here, is not yet advifed what judgment to give Hoosbek «• 
of and upon the premifes, a day thereof is given to the Harripcs. 
parties aforefaid, before our lord the king at Wcjlminjler % 
until Friday next after the morrow of holy 'Trinity then 
next following, to hear their judgment of and upon the pre¬ 
mifes, for that the court of our faid lord the king here is 

thereof 

tator’s death, though no reafon is ;if- was brought in the exchequer chamber, 


figned for it: Upon the whole therefore, 
it feems prudent for the executor to 
bring a new aftion as foon as he poflibly 
can after the death of his tellator, and 
at all events not to delay it beyoud a 
year. 

If an action be brought by a feme 
foie within fix years, and pending the 
action the fix years txpire, and then (he 
marries, whereby the fuit abates, it has 
been holden that fhe and her hufbaud 
may recently bring a new aftion within 
the equity of this claufe of the ftatutc, 
though the fccond action cannot in the 
nature of the thing be a continuance of 
the former writ; as where F. and* E. 
liis wife, adminiitratrix of J. C. her late 
hufband, brought their bill in the king’s 
bench againtl the defendant for money 
laid out by the intcllate ; the defendant 
pleaded non ajfumpfil infra fix armos ; 
the plaintiffs replied that E. when a 
widow, to wit, on fuch a day, brought 
her original writ, and before the return 
the married F. and they recently after¬ 
wards exhibited their bill agaiuil the 
defendant, rejoinder that E. married 
T. J. who was alive at the, time of 
iffuing the original; the plaintiffs fur- 
rejoined and tendered an iifue; to which 
the defendant demurred j upon judg¬ 
ment given for the plaintiff in the king’s 
bench without argument, a writ of error 


where it was argued for the plaintiffs 
in error that the fuit was abated-.by 
marriage, the voluntary aft of the party ; 
that the datute of limitations was a law 
of peace for the fecurity of property, 
and ought not to be extended by equity ; 
TSefides a fuit commenced by bill cannot 
be continued by original. It was in. 
fitted for the defendants in error that the 
new fuit was brought within a reafonable 
time, namely, within two terms, where¬ 
as it has been holden that a year is a 
reafonalile time. By the court; the 
ftalute has received a favourable con- 
ftruction; the fuit was originally brought 
within the fix years, and the new fuit 
within two terms, and the flatutc does 
not tj^r the aftion, it only takes away 
the remedy ; and the judgment was af¬ 
firmed. Furies v. Lord Middleton, ched 
in Mr. D urn ford's note (c) to Willcs’f 
Rep. 259. Karver v. James. 

The form of the replication by in 
executor, to a plea of the flatute, where 
he recently brings a new aftion after 
the death of the teftator, is to ftate 
that the teftator on, &c. in fuch a term 
in fuch a year of the king’s reign fued 
out a capias ad refpovdendvm (for in- 
fiance), againft the defendant return¬ 
able on the morrow of All Sauls, that 
the fheriff returned that the defendant 
was nbt found iu his bailiwick and then 
4 con- 
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Hodsock v. thereof not yet, &c. At which day, before our lord the 
Harridge. fcj n g at Wejlminjler , come the parties aforefaid, by their at- 

Fonher conti- torn it s aforefaid and becaufe the court of our fa id lord the 

nuance. king now here is not yet advifed what judgment to give, 

a day thereof is given to the parties aforefaid, before our lord 
the king at W i ejlminjier , until Saturday next after three weeks 

of 


continue the capias from term to term 
down to the time of the teftator’s death j 
that he appointed the plaintiff his exe- 
cutbr, recently after whofe death, to 
wit, in fuch a teim, tic. the plaintiff 
fued out the writ upon which the action 
is founded; that the feveral writs fo 
profecuted by the teftator againft th,e 
defendant were with an intent to have 
impleaded the defendant upon the ft ve¬ 
nd promifes in the declaration fpeciiied ; 
and that the writ fued out by the plain¬ 
tiff againft the defendant was prufecuted 
againft him with intent to implead him 
for the caufes of action in the declara¬ 
tion fpecified, and upon his appearance 
to declare againft him for the faid fe¬ 
deral caufes of aflion and that he after¬ 
wards on, &c declared againft the de> 
fendant, See. with an averment th'kt the 
feveral caufes of aftion accrued within 
fix years next before the fuing out of 
the writ of capias ad refpondendum firft 
above fpecified by the teftator, &c. 

If the defendant plead the ftatute of 
limitations, and the plaintiff take iffue 
upon it, evidence of a promife by the 
defendant, within fix years before the 
commencement of the a&ion, to pay 
the debt, is fufficient to take the cafe 
out of the ftatute. 6 Mod. 309- Dean 
v. Crane. And though it be a con¬ 
ditional promife, it is fufficient if the 
plaintiff performs the conditionj as 


whete in ojfimpfit for goods fold and 
delivered, the defendant' denied he 
bought the goods, but faid “ prove it 
‘‘ and I will pay you,” this promife 
with a proof of the debt was held to 
take the cafe out of the ftatute. 1 Salk. 
29. Hey ling v. Hajlings. 5 Mod. 425. 
Carth. 470. 1 Ld. Raym. 389- 422. 
Com. Rep. 54. S. C. A dinftindtion 
was formerly taken between a promife to 
pay the debt, and a bare acknowledgment 
of it within that period; the former was 
fufficient to take it out mf the ftatute, 
but an acknowledgment did not amount 
to a promife, but was faid to be only 
evidence of it, and therefore did not of 
itfelf take the cafe out of the ftatute. 
2 Vent. 152, Bland v. Hafelrig. 6 Mod. 
309. 310. Dean v. Crane , Carth. 471. 
2 Show. 126. Diikfun v. Tbomfon. But 
this diftin&ion is no longer regarded ; 
it being now fettled, that an acknow¬ 
ledgment of the debt takes it out of 
the ftatute of limitations; per Price , 
Baron, Exeter Lent affixes 1717. 12 Vin. 
192. Mfs. even though it be after 
the commencement of the a&ion. x 
Burr. 10^9. Tea v. Fouraker. And the 
fligheft acknowledgment has been 
held fufficient, as faying 44 I am ready 
“ to account, but nothing is due to 
** you,” or 14 if he has any demand on 
44 me it ffiall be fettled,” will take a debt 
out of the ftatute. Cowp, 548. True- 
6 man 
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of St. Michael then next following} to hear their judgment hodsdin *. 
of and upon the premifes, for that the court of our faid lord Haxxioo*..^ 
the king here is thereof not yet, &c. At which day, before rurrhrr'con 
our lord the king at Wejlminjler , come the parties aforcfaid, tinusnw. 
by their attornies aforefaid, and becaufe [the court of cur faid 


nan v. Fenton, per Lord Mansfield. S. P. 
5 Burr. 2630. Quant ock v. England. It 
was alfo holdcn, that a letter written 
by the defendant to the plaintiff on 
being ferved with a writ, couched in 
ambiguous terms, neither exprefsly ad¬ 
mitting or denying the debt, fhould 
have been left to the jury to confider 
whether it amounted to an acknow¬ 
ledgment of the dtbt fo as to take it 
out of the ftatute. 2 Term Rep. 760. 
Lloyd v. Maund. 4 Eaft 599. Bryan v. 
Horfeman. l Bof. & Pull. New Rep.20. 
Bicinelh.Krppel. And the acknowledg¬ 
ment of one out of feveral makers of 
a joint and feveral promiffory note has 
been holden fufficient to take it out of 
the ftatute as againft the others, and 
may be given in evidence on a feparate 
aftion againft any of the others. As 
where in an a&ion on a promiffory note 
executed by the defendant, he pleaded 
the ftatute of limitations, and iffue 
being joined upon it, the plaintiff 
produced a joint and feveral note 
executed by the defendant and three 
others, and proved payment, by one 
of the others, of intereft on the 
note, and part of the principal, within 
fix years} this being thought by the 
learned judge who tried the caufe fuf¬ 
ficient to take cafe out of the ftatute 
as againft the defendant, a verdi£t was 
found for the plaintiff; and upon a mo¬ 
tion for a new trial, the opinion of the 
learned judge was confirmed by the 
poujrt ot king's bench, who faid that 


payment by one is payment by all, the 
one a&ing virtually as agent for the reft, 
fo an admiifion by one is an admifitoa 
by all, and the law raifes the promife to 
pay when the debt is admitted to be due: 
and they feemed to ovei-rule the cafe 
of Bland v. Hafelrig. 2 Vent. 151. 
Doug. 6 <j2. Whitcomb v Whiting. And 
upon the fame principle, where one. of 
two makers of .a joint and feveral pro- 
miffory note became a bankrupt, and the 
payee received feveral dividends under 
his commiifion on account of the note* 
and an action being brought againft the 
other maker of the note for the remain¬ 
der of the money within fix years after 
the receipt of the dividends, who pleaded 
the ftatute of limitations, it was ad¬ 
judged that the payment of the dividends 
under the commiifion was fuch in acknow¬ 
ledgment of the debt as took the cafe 
out ofdtlie ftatute of limitations. 2 H. 
Black. 340. Jackfon v. Fairbank. (1). 

After all, it might perhaps have been 
as well, if the letter of the ftatute had 
been ftri&lyadhered to; it isan extremely 
beneficial law, on which, as ic has been 
obferved, the fecurity of all men de. 
pends, and is therefore to be favoured. 

2 Salk. 421, 422. Green v. Revitt . 
And alfho’ it will now and then prevent 
a man from recovering an honeft debt, 
yet it is his own fault that he poftponed. 
his a&ion fo long; befides which, the 
permitting of evidence of promifes and 
acknowledgments within the fix years 
feemstd be a dangerousinlet to perjury. 

lord 
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Juffgnrnt for 
the plaintiff. 


Hodsdbn v. lord the king now here, is not yet a dvifed what judgment 
Harridge. tQ gj yc 0 £ aQ{ j U p 0n t j ls p rem if eSj a d a y thereof is given 
to the parties aforefaid, before our lord the king at Wejhnin - 
Jlet-y until Friday next after the oftave of the purification of 
the bleffed virgin Mary then next following, to hear their 
judgment of and upon the premifes, for that the court of 
our faid lord the king here, is therefore not yet, &c. At 
which day, before our lord the king at IVtjlminjier, come the 
parties aforefaid, by their attomies aforefaid. Whereupon 
all and Angular the premifes being feen, and by the court 
of our faid lord the king here more fully undcrflood, and 
mature deliberation being thereupon had, for that it appears 
to the court of our lord the king here, that the plea afore¬ 
faid, by the faid Rowland in manner and form afortfaid 
above pleaded, is not fuiHcient in law to bar the faid Jafpcr 
from having his a£lion aforefaid againft the faid Rowland : 
It is confidered, that the faid Jafper recover againlt the 
faid Rowland his debt aforefaid and alfo rol. for his 
damages which he has fuftainecf, as well on occafion of the 
detention of that debt, as for his cofts and charge by hint 
about his fuit in that behalf expended, adjudged to the f.iid 
J a /P er * with his affent, by the court of our faid lord the 
king now here j And the faid Rowland in mercy, &c. 


Cafe Hodfden ver/us Harridge. 

Michaelmas, 20th of King Charles the 2d. Rol. 554^ 

S C iLe» 273 T"YEBT on an award by Hodfon againft Harridge ; the 
j Sid. 4.15. U plaintiff declares, that there were divers difputes and 

* g ^. c jfVjg. controverfies between the plaintiff and defendant, concerning 
An award under certain monies due to the plaintiff for malt fold and de¬ 
feat trf^hear- livered by him to the defendant, and for quieting thofe con- 
bitrator* is not troverfies, the plaintiff and defendant, on the 24th day of 
of lunimwns. 08 ober t in tne 13th year of the reign of the now king, 

fub- 
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fubroitted (7) themfelves to the award of two arbitrators, and Hodsdsn «. 
if they fliould not agree by a certain day, then to the f 

umpirage of an umpire to be chofen by the arbitrators, 
fo as the umpirage fliould be under the hand and feal of 
the umpire befor^anotber certain day} and the plaintiff avers 
that the arbitrators made no award, but chofe one Weehes to 
be umpire, who within the time made an umpirage under 
his hand and feal, and thereby awarded the defendant to pay 
the plaintiff J5U in full fatisfa£tion of all debts, accounts and 
due to the plaintiff: and for the non-payment of the 
fa; ! 1 $ 1. the plaintiff brings his a£tion, See. The defendant 
pie vis in b;.r*he ftatute or limitations, and that the caufe of 
aEhoti did not t- rente within fix years next before the exhibiting of 
the bill this, &c. therefore, &c. upon which it was de¬ 
murred i;i 1 iff. And the queftion was % whether this a£tion 
of debt on award be within the ftatute of ?t Jac. 1. c. 16. of 
limitations or not ? 

And it was argued by Saunders for the plaintiff, in Trinity 
term laft part, that it was not within the ftatute ; for the 
words of the ftatute are, «» all actions of debt grounded upon 
any lending or contrail: without fpecialty, and all a&ions 
of arrearages of rent,” fliall be fued within fix years, &c. 

And he argued in the firft place, that it was a fpecialty, for 

the umpire has made his umpirage in writing under his hand 

and feal, as appears by the record, «nd therefore it was 

clearly out of the words and meaning of the ftatute, which 

fays, “ actions of debt without fpecialty,” fo that ailions of aSkmi of debt 

debt upon fpecialty were not limited, nor intended to be 

limited, by the ftatute. And although Jones for the defend- theiUtute. 

ant objeited, that the umpirage in writing under the hand 


(7) Where the fubmifiion is by rule 
of court this difference is taken ; when 
the patties intend to refer only the caufe, 
the. terms of the rule of reference are 
“ all matters in difference in this caufe 
“ between the parties j” but when all 


language of the rule is, “ all matters in. 
“ difference between the partus in this 
“ caufe the terms of the fubmifiion 
in the latter inftance being descriptive 
of the parties in the caufe, and not of 
the particular caufe between the parties. 
2 Term*Rep. 647. Malcolm v. Fullar- 

and 


matters in difference between the parties 
arc meant to be referred, then the ton. 
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Hodsdsh V. 
Harridgk. 

Cl —I—I * 

A m*n inajr 
wage his law 
»ga nit an award 
in writing un¬ 
der hind and 
leal, unlefs the 
million be by 
fpecialty. 

(*) S.P.Cro. 
Eli*, s 57 - 
Hampton v. 
Boyer, Ibid. 6oo. 
Bowyer v. Gar¬ 
land, Doc. Plac. 

40 /' 

The ftatute li¬ 
mits fuch aftions 
only as arife on 
a bare contract 
without writing. 
In an action of 
account if plain¬ 
tiff declares on a 
receipt by the 
hands of the di- 
'fended be may 
wage his law,hut 
if by ether hands 
he lhall be ouftcd 
of his law. 

[ 66 ] 


Debt for rent re¬ 
ferred on a parol 
ieafe, and not on 
a Ieafe iu writing, 
is limited by 
the ftatute. 

(6) Freeman v. 
Stacy. 


Hodfdea verfus Harridge. 

and feal of the umpire was not any fpecialty, becaufe a man 
cannot wage his law againft a fpecialty, but he may wage 
his law againft an award in writing under hand and feal, un¬ 
lefs the fubmilHon. be by fpecialty under the hand and feal of 
the party who fubmits to fuch an award, a^ appears in i Roll. 
Abr. 107. (C.) pi. 3. (b.) it was anfwered that, notwith- 
ftanding the umpirage was not fuch a fpecialty as (hull ouft 
the party of his law, yet it was a good fpecialty to prevent 
the limitation of the adiiou upon it to fix years, on account 
of the notoriety of the thing being in writing under hand and 
feal. For the ftatute intends to limit thofe a&ions only 
which arife upon a bare contra£t without any writing under 
feal, the profecuting of which adlions a long time after they 
firft accrue, was often a great occafion of perjury in wit- 
neflcs, and of oppreffion to the defendant in fuch actions. 
And this cafe., may he compared to the cafe ef an action of 
account, where, if the plaintiff declare againft the defendant 
on a receipt by his own hands , the defendant (hall wage his 
law ; but if the plaintiff declares on a receipt by other hands, 
the defendant (hall be oufted of his law, on account of 
the prefumption of law that the country had n ticeof it (a). 
And where the ftatute fays that all actions of debt for ar¬ 
rearages of rent (hall be limited, Sec. it has been in con- 
ftru&ion confined to mean thofe a&ions of debt for arrear¬ 
ages of rent which is referved on a parol Ieafe, and not a Ieafe 
in writing; and therefore in Hutton's reports, 109. (b) an a&ion 
of debt for arrearages of rent referved on aleafe by fpecialty (8) 
was adjudged not to be limited by the' ftatute, although the 
words of the ftatute are general, namely, “ all actions of 


(8) So the ftatute of limitation 32 
H. 8. c. 2. does not extend to a&ions 
founded upon a deed or fpecialty ; and 
therefore, if an avowry be for rent 
created by deed, as for a rent charge, 
|t is not within that ftatute, or for rent 
upon a refervation by deed, for the re- 
fervation will be the title. Co. Litt. 
nj.a. M00r.3t.pl. 10a. Hutt. 109. 


8 Rep. 64. b. Fojter* s cafe. Sir W. 
Jones, 23.7, 238. Faiv incr v. Belling - 
bom. So if a rent be originally created 
by a& of parliament. Cro. Car. 81. 
Fawlkner v. Bellingham. 

(a) Comyns Rep. 272. Waller v. Ho* 
lyday. WiUes’s Rep. 208. Wheeler v. 
Hornf. 


II debt 
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« debt for arrearages of rent,” wherefore it was concluded House eh «. 
that here was a fufficient fpecialty to prevent the ftatute of Harridob.^ 
limitations. And of fuch opinion was Kelynge chief juft ice 
ftrongly. Then it was argued upon the fecond point, that 
admitting there was no fpecialty at all, yet an ailion of debt 
on an award was not limited by the (latute, for the words be¬ 
ing as before, “ all ailions of debt grounded upon any lend- 
“ ing or contrail without fpecialty, &c.” therefore all ailions 
of debt without fpecialty generally are not limited, but only 
all ailions o£ debt without fpecialty which are grounded upon 
any lending or contrail: and here this a&ion of debt is not 
founded upon any lending, and therefore it is not limited, 
though it be without fpecialty. And as to the obje&ion on 
the other (ide, that in the prefent cafe the law raifes a con¬ 
trail, as, on a judgment or recovery in trefpafs or trover, the 
law gives an a&ion of debt as upon a cotitrail raifed by law, 
and therefore this cafe is within the exprefs letter of the da- 
tute, being a debt grounded on a contrail raifed by law, it 
was anfwered, that all ailions of debt whatfoever are founded 
upon a contrail raifed either in fail or by condruilion of 
law, and by fuch an expoGtion, all ailions of*debt without 
fpecialty generally will be limited by the (latute, which with¬ 
out quedion was not the true meaning of it ; for if it had been 
fo, the words (( grounded upon any lending or contrail” had 
been needlefs and fuperfluous: but the (latute intends to re¬ 
drain and limit thofe ailions only which were founded upon 
any lending or contrail in fall as appears by the words; and 
the word lending explains the word contrail to be of the fame 
nature. And in the prefent cafe, the ailion of debt is not 
founded upon any lending or contrail , but it is a debt ex quafi 
contrallu, as the civilians term it, for which the law gives an 
ailion of debt, although there is no contrail between the 
parties: fo it is of a recovery in trover or trefpafs in the 
county court, or court baron; and the cafe* of debt for an 


amerciament in a court baron, and fo in 11 H. 7. (b) debt [ 67 ] 
for 3I. for a pound breach by the cudom of the manor, are, s!c! b«o! ***** 


all of them ailions of debt without fpecialty, becaufe the de* Debts *40. 
fendant may wage his law againd them, and yet they are not Prtfc,i ^ lon tot> 


founded upon any lending or contrail between the parties; 


and 



<7 Hodfden verfus Harndge* 

Hodsdin v. and in the two laft cafes the debt is no contra#, but is rather 
AaaiDCE^ debitum ex deliflo ; and becaofe thofe actions fo rarely occur, 
and the actions of debt founded upon exprcfs contracts be¬ 
tween men without fpecialty are fo frequent every day, the 
ftatute intends to reftrain and limit the lait mentioned a#ions, 
Without hating aujr regard to the others pn account of the 
paucity of them, from the fton-Iimitation of which the makers 
of the ftatute did not find any fuch inconvenience as they 
found in the non*limitation of aftions of debt founded upon 
contraQs in fa# ; et ad ea qudt frequentius accidunt jura adap- 
M ,0 S* tantur, as is faid in Shertvin and Cartwright's cafe (c), where 
it is adjudged that an a&ion de rationnbili parte honor urn, (9) 
although in its nature it is only an a£tion of detinue, which 
is exprefsly limited by the ftatute, yet it was not within the 
ftatute of limitations, becaufe it was an aflion which feldom 
happens; and therefore it was concluded, that this adion 
was not within the Statute of limitations. 

Jones for the defendant argued, that it was within the 
ftatute, and ftrongly enforced the two objections before men¬ 
tioned ; but after it had been twice argued in Trinity term, 
the whole court refolved for the plaintiff. KJynge chief 
jullice, principally for the firft point, that there was a fuffi- 
cient fpecialty to prevent the ftatute of limitations; and 
Twyfden juftice, principally for the fecond point, that this 
aftion was not within the limitation of the ftatute at all, 
becaufe it was not .founded upon any lending or contra# ; 
the other judges confenting to both points; wherefore a 
rule was given for judgment for the plaintiff, unlefs caufe, 
&c. but on the day of Chewing caufe, Jones moved, that the. 


(9) This writ lies, where the wife 
after the death of her hufbaud cannot 
have the third part of her hufiiand’s 
goods after payment of debts and fu¬ 
neral cxpences, and then (he may have 
this writ againft the executors of her 
hufband. And it feems by the ftatute 
of mpgna chart a, c. 18. that this was 
the common law of the realm at that 
time; and it appears by C/anvil, that 


it was the common law in his time, 
that after payment of debts, the goods 
were divided into three parts; one part 
to the wife, another pan to the fons and 
daughters, and the third to the exe¬ 
cutors : and the fons and daughters are 
alfo intitled to have the like writ againft 
the executors in bafe their third part is 
withheld. F. N. B. 284. 7th edit. See 
2 Black. Conun. 491. 492. 


demurrer 
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demurrer might be waved, and the defendant be permitted Hodsdeu v. 
to plead the general iffue: and becaufe Saunders would not Harrioob. 
content, it was adjourned over to Michaelmas term, and 
hung until this term ; and it being now in the paper of caufes, 
it was moved again for judgment for the plaintiff j and 
Jones would havo fpoken to it, but Twyfden juftice faid, that 
it was refolved by the court, in Trinity term before, for the 
plaintiff on both points ; wherefore, in the abfence otKelynge, 
he gave a rule for judgment, and the plaintiff had his judg¬ 
ment accordingly ; whereupon the defendant brought a writ 
of error, bitt was afterwards nonfuited, as I was inform¬ 
ed (io). 


( to) So where the flatute of limi¬ 
tations 21 Jac. 1. was pleaded to debt 
upon the 2 and 3 Edw. 6. for not fetting 
out tithes, it was held on demurrer that 
the flatute does not extent to this ac¬ 
tion. Cro. Car. 513. Talory v. Jackfon. 
So debt on an efcape is not within the 
flatute. I Saund. 37, 38. Jones v. 
Pope. Nor debt for a copyhold fine : 
for it is not founded upon a contract or 
lending, 1 Lev. 373. Hodgfon v. Harris . 
per TivyfJen juft ice. So debt againll a 


fheriff for money which he levied upon 
a fieri facias is not within the llatutc. 
2 Mod. 212. Cockram v. Wclby. But 
b? flatute 3 & 4 Ann. c'. 9. f. 2. actions 
on protniffory notes, which in fome 
meafure partake of the nature of fpe- 
cialities, particularly in the manner of 
declaring upon them, fhall be brought 
w ithin the time appointed for commenc¬ 
ing a&ions upon the cafe by the flatute 
2 1 Jar. 1, 


Underhill vofus Devereux. Cafe 10. 

Eafter, 21ft King Charles the 2d. Roll. 558. £ 68 3 

O UR lord the king hath fent to the fheriff of Warwick- j aciat a t 
Jhire his writ clofe in thefe words, to wit: Charles the 
Second, by the grace of God, of England, Scotland, France 
and Ireland, king, defender of the faith, &c. to the fheriff 
of Warwickjbtre , greeting ; whereas Walter Devereux efq, p rwave*. 
lately in our court, before us at Wejlminjler, by bill without ^ 
our writ, and by the judgment of the faid court, recovered w. u. tw 

againft ,ss81 * 





Underhill verfus Devereux. 


Under, 
hill v. 
Devereux. 


and prayed an 

tltjrit. 


again ft Sir William Underhill\ knight, 15581. for his damages 
which he fuftained as well on occafion of certain trefpaflcs 
and afTauhs lately committed by the faid Sir William on the 
faid Walter , as for his cofts and charges by him about his fuie 
in that behalf expended, whereof he is convi&ed, as appears 
to us of record. And whereas the faid Walter afterward, to 
wit, on the 30th day of May in the 14th year of our reign, 
came into our court before us at Wejlminjler t and chofe (1) 

to 


.(1) At common law, the conufee of 
« rccognifance, or a plaintiff who Had 
recovered judgment for debt or damages , 
was entitled only to two writs of execu¬ 
tion, which he was bound to fue out 
within-a year after the recognizance Ur 
judgment; one, a v/rit of levari facias , 
by which the fheriff might levy the 
com, and other prefent profit which 
grew upon the land, and the rents pay¬ 
able by the tenants, and the beads le¬ 
vant and conchant upon the land; be- 
caufe in all cafes of levari facias the 
land is confidered as the debtor. Plow. 
441. Davy v. Pepys , Skin. 619 Breton 
V. Cole, fee ante p. 6. Jeff refun v. Morton. 
note (1.); and the other a writ of 
fieri facias , by ■which the fheriff was to 
feize the goods and chattels in execu¬ 
tion. Indeed in all a&ions of trefpafs 
vi et armh , becaufe the aft was com¬ 
mitted with force, the law allowed the 
defendant to be arrefted on mefne pro- 
Cefs by a writ of capias ad refpondendum: 
and if the plaintiff recovered judgment 
he might fue out a writ of capias adfa- 
tisfaciendum againft him; it being a rule 
that where a capias lies in procefs, a 
capias ad falitfaciendum will lie after 
judgment. 3 Rep. 11. b. 12. a. Sir 
WilRam HarbtrCs cafe. 2 lnft. 394. 
The firft time, that land was lubje&rd 


to the execution of a judgment or recog¬ 
nisance, was by the datute of Weflmin- 
fer 2d. (13 Edw. j.) c. 18. which 

enafts, that “ when debt is recovered 
“ or acknowledged in the king’s 
“ court, or damages awarded, it (hall 
“ be from henceforth in the cledion 
“ of him that fueth for fuch debt or 
“ damages, to have a writ of fieri facias 
“ unto the fheriff to levy the debt of 
“ the lands and goods; or that the 
“ fheriff fhall deliver to him all the 
“ chattels, (faving only his oxen and 
“ beads of his plough,} and the one half 
“ of his land until the debt be levied, 
“ upon a reafonable price or extent. 
** And if fie put out of that tenement, 
“ he fhall recover by a writ of novel 
“ dtffeifm , or after, by a writ of redif- 
“ feifin, if need be.” This writ is called 
an elegit, becaufe the plaintiff or conufee 
has made his cledion to fue out execution 
of the land itfelf which is given by this 
datute, indead of the common law exe¬ 
cution of the goods by fieri facias ; the 
entry, when the proccedimgs were in 
Latin, being, that the plaintiff “ elegit 
**fibi liberari omnia eatal/a, fife, ncc nom 
“ medietatem terra,” rb in the above 
precedent. Co. Litt. 289. b. 2 Ind. 
395. fee the form of the writ Thef. 
Brev. 93. Tidd’fi PraA. Forms. 345. 

Lill. 



HU. 21 & 22 Car. II* Regis* 


68 a 


to be delivered to him all the goods atid chattels of the faid 
Sir William except the oxen and beads of his plough, and alfo 
a moiety of all the lands and tenements of the faid Sir William £ 
in your county, to hold to him and his afligns by a reafonable 
price and extent, according to the form of the ftatute thereof 
lately made and provided, until the damages aforefaid fliould 

be 


Undek- 

H ILL V. 

Devereux. 


J 


Lill. Ent. 571—57S. t Ricbardf. Prac. 
C. P. 2^1.282. 5th edit, fee alfo the 
entry of an rf^ard of an elegit on the 
roll, Thef. Brev. 94. Lill. Ent. 210. 
Mountfort v. Lord Griffin. Lib. Plac, 
455. pi. 38. Tidd’s Praft Forms.349. 

The plaintiff may award upon the 
roll writs of elegit for the whole debt 
into as many different counties as he 
pleafes, without being, under the necef- 
fity of fuing out trjlatum writs of elegit, 
and execute all or any of them at his 
pleafurc. Dyer, 162. b. pi. 51. Moor. 
24. pi. 83. Earl of IVorcefier's cafe. Cro. 
Jac. 246. Goody ere v. Jr.ce S. C. Yelv. 

17y. The entry of an award of writs of 
elegit into different counties may be feen 
in Thef. Brev. 94. Clift. 877. fee alfo 
in Raft. 261. b. pi. 3. the form of the 
return of the inquifitions by the fheriffs 
of the feveral counties. It is alfo faid, 
that the plaintiff may divide his execu¬ 
tion into feveral furns, as where he re¬ 
covers 3d. he may have an elegit Into 
one county for iol., pother elegit into 
another county for jl., and another for 
the rtfidue into a third county. Dyer. 
162. b. pi. 51. Moor. 24. pi. 83. 2 

Roll. Abr. 469. pi. 6. 1 Str. 461. 

Oates v. Robinfon ; but an award of an 
elegit into feveral counties for the whole 
debt feems to be the moft proper way, 
becaufe the judgment is intire. If a 
■writ of elegit be fued out, and the plain¬ 
tiff extend the land upon it, and return 
and file the writ, it was long doubted 
Vo t . II. . P 


whether he fhould afterwards have an 
elegit into another county, or for other 
lands in the fame county ; but It feems 
to be now fettled, that on a fuggeftion 
that the defendant has more lands, either 
in the fame or another county, the plain¬ 
tiff may have a new elegit for a moiety 
of the land in whatever county it lies. 
Mpor. 341, Hunger v. Frey. 1 Roll. 
Abr. 404. pi. 6. Sty. 454, 455. 
Strawd v. Keclwith. Hob. 57. Fojler 
v. Jackfon. 

Indeed it was formerly liolden, that 
the bare entry of a prayer in the elegit 
upon the roll, was a bar to all other 
executions ; for the plaintiff or conufee, 
having made his eledion to take this re¬ 
medy, had precluded himfelf from re- 
forting to any other kind of execution. 

1 Roll. Abr. 904. (Y.) pi. 1. And 
this continued to be the law down to the 
time of Lord Cole, who fays that a good 
clerk never enters an award of an elegit 
on the roll, until he has the effeft of 
his execution. Cro. Jac. 338' Crawley 
v. Lidgeat. However it was at that time 
holden, that if, after an award of an elegit 
on the roll upon a judgment in C. B., it 
was removed by error into the K. B. and 
affirmed within the year, the plaintiff 
might have execution by capias, or fieri 
facias, even though a writ of elegit was 
fued out, and returned by the fheriff 
into the C. B .ferved, before the judg¬ 
ment was removed into K. B.; becaufe 
that court could not take notice of it. 

1 Roll. 
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Undek - be thereof fully levied; whereupon by our writ, we com - 
hill *t> manded the fheriff of the faid county of Warwick , that he 

D EV ER E UX. * 

t fliould caufe to be delivered to the faid Waiter, by a reafon- 

able price and extent, ail the goods and chattels of the faid 
Sir William in his bailiwick, except the oven and beafts of 
his plough, and alfo a moictv of all the lands and tenements 


i Roll. Abr. 905. pi. t. 4. Bur on 
further confidetation of the ftHtute of 
Wcjlmir.fler 2d. it was adjudged, that 
an award of an elegit on the roll fhould 
be no longer a bar to an execution by 
capias ad fatifaciendum, or fieri facias , 
but only the thcriff’s return, that he 
had delivered land according to the 
exigence of the writ. Hob 57, fH. 
Fojler v. Jack or.. 1 Lev. 9a. Ghfcuek 
v. Morgan. 2 Ld Raym. 1451. Jan - 
cafier v. Fielder. 12 Mod. ;50. 35;. 
Puller, v. Purled. Therefore now if 
the theriff returns nihil to an elegit, the 
plaintiff may fuc out a capias ad ju'.isfa¬ 
ciendum. Cro. Eliz. 160. Knowles v. 
Palmer. Or if nothing be done or re¬ 
turned upon an e’egit. the plaintiff or 
conufte /hall have & fieri facias. Moor. 
545 ?'• 7 ’ 4 * Cooper v. J.augworth Bo 
if the flieriff return that he has taken an 
inquiution of the defendant’s lands, but 
could not deliver a moiety to the plain¬ 
tiff, becanfe it was already extended, 
the plaintiff may have a capias adfaris- 
Jaciendum , or fieri facias, for the flieriff 
does not deliver the lands, which is the 
only bar given by the flatute. 1 Roll. 
Abr. 905 pi. 6. 1 Leon. 176.' Palmer 
v. Knowllis. So if the fheriff levy part 
of the debt upon the goods of the de¬ 
fendant, and return nihil as to the lands, 
the plajntiff may fue out a capias ad fa- 
tisfaciendum for the refiduc. 1 btr. 226. 
Bacon v. Peck. Or he may have debt 
upon the judgment, 1 Lev. 92. Glaf- 
6 


of 

cork v. Morgan; where debt was 
brought upon the judgment after a part 
of the debt had been levied! 1 lie fame 
point was alfo liolden on the authoriiy 
of this cafe in Hrjfe v. Stevcnfon, 1 Bof. 
& Puli. N. R. it t* and that the defen¬ 
dant might be held to bail. 

Tiie uafon why a capias ad fatisfa- 
riendum or a fieri facias, cannot be fued 
out, after the flieriff lias delivered the 
land, feeins to he, becaufe when an elegit 
is exteuded«/c/n the land of the defendant, 
a-id returned and filed, it is confidered in 
law as a full fatisfa&ion and end of the 
fuit; infomiich that, if the land were 
afterwards evicted, the tenant by elegit 
was not intitled to a rc-extent, but only 
to»a writ of novel dijfiifm or re diffeifin, 
given by the iiatute of IVefiminJlcr, for 
the law reputes him fatisfied. Cro. Jac. 
338. Crawley v. Lidgeal. But now by 
flatute 32 H. 8. c. 5. it is cnadled, that 
if lauds delivered in execution on a judg«. 
ment, flatute, or recognizance, /hall be 
evicted, without fraud or default of the 
tenant who holds them in execution, be¬ 
fore the debt and damages are wholly 
levied, the recoveror, or conufee, may 
have a Jcire facias, out of the fame 
court from whence the execution did 
proceed, againft the perfon on whom the 
execution was firft fued, his heirs, exe¬ 
cutors, or afligns, of lands then liable to 
the execution, returnable in the* fame 
court 40 days after the date of the feire 
facias j and if the defendant makes de¬ 
fault 
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of the faid Sir William, in the county of Warwick aforefaid, TJnder- 

to hold the laid goods and chattels, as his proper goods and K,LL v " 

chattels, and alfo to hold the faid moiety of the lands and ^ f 

tenements aforefaid as his freehold, that is to i':y, to him 
and his afligns, according to the form of the ftatute in that 
cafe lately made, until the damages aforefaid fhould be 

thereof 


fault, or Ihews not caufe, the chancellor, 
or juftiecs of*thc court where the feire 
facias is returned, (hall make a new 
writ, of the like nature of the former 
execution, for levying the residue of the 
debt. This ftatute is by a favourable 
«. onfl.rudiion extended to the executors, 
adnuniftratovs, and affigns of the reco- 
veror. Co. Lit. 290. a. And though the 
ftatute gives a feire facias out of the franc 
court, yet if the record be removed by 
error into another court and affirmed 
there, the tenant by execution who is 
evidted (hall have a feire facias by the 
equity of the ftatute out of that court. 
Ibid. But Rill if part only, and not the 
whole, of the laud be evicted ; indeed jf 
all but one acre be evicted, or the whole 
fora time, as by a prior judgment, the 
plaintiff or conufee fliall not have a re¬ 
extent under this ftatute, but muft hold 
the refidue until he be fatisfied. Co. 
Lit. 289. b. 4 R.ep. 66. a. Ful-wood’s 
cafe. Cro Jac. 338. Crawley v. Lidgeat. 

In like manner if the plaintiff has le¬ 
vied part of the debt by a fieri facias, he 
may afterward have an elegit for the re¬ 
fidue, iu which he muft recite the feri 
facias , and ftiew how much was levied 
upon it. Hob. 58. Fafer v. Jaclfon, 
l Sid. 91. Berry v. Wheeler. See the form, 
Thef. Brev. 94. Tidd’s Prac. Forms, 351. 
So if the plaintiff files out an elegit, and 
the (heriff levies goods only under it for 
part of the debt, and returns that the de¬ 
fendant has no lands, the plaintiff may fu* 


out another elegit, as well as any other 
execution, and take the lands for the re¬ 
fidue, or lie may have an action of debt 
for the refidue, as already obferved ; far 
in that cafe it is in effedt nothing dfe but 
a fieri facias. Hob. 58. Ffcr v. ffachfon. 

1 Roll. Abr. 90;. pi. 5. 1 Lev. 92. 

Gist feed v. Morgen. S. C. I Sid. 184. 

2 Ld. Rayin. 1431. Lanca.lerw. Fielder. 
I Str. 226. Dacca v. Peek. 1 Bof. 8 c 
Pull. N. R. 133. Uejfc v. Steven- 

fon. So if an elegit be returned nihil 
in one county, the plaintiff may have 
a tejialum •■oss it of elegit into another 
county. Bro. Executions , 72. r.legit, 
11. S. C.; but it Is faid, that a writ of 
cleft muft be adluaflv furd out and re- 
turned nihil by the fhoi iff, in order to 
wairant a trfatum elegit into another 
county ;* for if feveral writs of elegit 
be awarded on the roll to different 
counties, and a tefatum elegit is taken 
out to one of them, grounded upon a 
fuppofed elegit iffued to the county 
where the venue is laid, and returned 
nihil, w-hen in truth no fuch writ was 
ever fued out, or returned, the tefatum 
elegit is .erroneous; therefore where 
there are feveral writs of elegit awaided 
on the roll, care muft be taken that writs 
of elegit only and not tefatum writs be 
iffued. Cro. Jac. 246. Goodyere v. lnce. 
S. C. Yelv. 179. It is holden that the 
executors ®r adminiftrators of the plain¬ 
tiff may have execution by elegit as 
well as the plaintiff himfglf, but they 
P z cannot 
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Under- thereof fully levied; and in what manner he (hould have 
DnrBREux executc< * t ^ u,t precept, he (hould make appear to us at 
. _ ) Wejlmin/ler, on Thurfday next after three weeks of St. 

Sheriffreturned Michael, remitting to us there then that writ. At which 
an inquifitioa. ^ Thomas Boughton efq. then fheriff o{ the county of 

Warwick returned to us at We/lminjlcr, a certain inquifi- 

tion 


cannot fue it out without a feire facias 
even within the year. 2 In ft. 393. 

The words of the writ of elegit are, 
«_To hold as his freehold,” becaufe 
the ftatute in cafe of evi&ion gives 
remedy by afEze; ftill however, tenant 
by elegit has no freehold, but only a 
chattel intcreft, which will devolve 
upon his executors. 2 Inft. 396. It is 
faid, that an elegit may be fued out 
after a year without a feire facias, 
merely upon awarding an elegit upon the 
roll within the year, and continuing it 
down by vicecomes non mi/it breve to the 
time of fuing out the writ. Carth. 283. 
Seymour v. Qrcenv'til ; and this appears 
to be warranted by the precedents. 
Clift. 874. 883. llowevcr it feems 
queftionable, whether an elegit, or fome 
other writ of exeention ought not* to 
be fued out within the year, and returned 
and filed, to warrant the entry of the 
continuances; for in a fubfequent cafe, 
it was adjudged that an execution can¬ 
not be continued on the roll unlefs it be 
returned and filed. 2 Wilf. 82. Blayer v. 
Baldwin ; and this is mpft agreeable to 
the manner of continuing writs on mefne 
procefa, which cannot be fo done, unlefs 
the writ be returned by the frteriff non 
tfl inventus, and filed. See 1 Sid. 60. 
Welden v. Grig. Comberb. 34^. Vin- 
eenfi, cafe.. 7 Mod- 50. Withers v. 
Barries. S. C. 2 Lord Raym. 8 o 5 . 
gnd in practice if is the* conftanf 


courfc to fhew that the writ is re¬ 
turned. The continuing of a writ of 
execution differs in one 'refpeft from 
that of a writ of mefne procefs ; in the 
latter, the fame fpecies of writ muft be 
continued down; but with refpeft to 
executions, it is held, that one fort of 
writ fued out, returned, and filed, will 
fupport the awarding of a different 
kind of execution afterwards ; thus a 
capias ad fails faciendum, or elegit may 
iffue after the year, upon a feri facias 
fued out, returned, and filed within the 
year. As where a fieri facias was taken 
out within the year, and nulla bona re- 
turned, and continued down for feveral 
years, and then a capias adfatisfacien - 
dam ilfucd. The court, after taking 
time to inquire, faid that if it was a 
new cafe, they fhould think it hard to 
take away all writs of feire facias, but 
the pra&ice had gone fo far that there 
is no overturning it now, wherefore 
the execution was held regular. 1 Str. 
too. Aires v. ffardrefs. 

The word ** price,*’ mentioned in the 
ftatute is referable to the defendant's 
goods and chattels, and “ extent” to the 
defendant’s lands. 4 Rep. 74. b. Pal¬ 
mer’s cafe. 2 lnft. 396. The elegit is of 
a moiety of all the lands which the 
conufor or defendant was feifed of at 
the time of the judgment or recognizance, 
or after, 2 lnft. 395. Dalt. Sher. 134. 
And jthe fheriff may under it either 

extent 
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tioD (2) taken before him at Mereden in the faid county, on 
the 13th day of OElober in the 14th year of our reign, by the 
oath of 12 good and lawful men of the faid county, by virtue 


Unoik- 


hill v. 
Deveekux. 


of the faid writ to him directed, by which it was found, that Inquifition let 
the faid Sir William Underbill, on the day of the giving of the ° nt ‘ 
faid judgment was feifed in his demefne as of fee, of, and 


in 


extend a term for years, that is, may uncertain intereft under a fieri facias is 
deliver a moiety thereof to the plaintiff good, becaufe in his return to the lad 
or conufee, ^>r (ell the whole term as writ he only fays that of the goods and 
part of the perfonal eftate to the plain- chattels he caufed to be made: fee 3 
tiff, at a grofs price appraifed and Term Rep. 295. Taylor v. Cole; Ind 
fettled by the jury; z Inft. 395. 8 this opinion is adopted by Dalton ( She - 

Rep. 171. a. Fleetwood's cafe. Dalt. riffs 139.) and Lord chief baron Gilbert, 
Shcr. 137. And if the defendant ten- (Executions 35.) But in the report of 
ders the money at the time of the ap- palmer's cafe by Crolee, he fays, that 
praifement, and before the delivery of it was holden, that if the inqueft find 
the term, or even afterwards in court, that the debtor is poffeffed for a term 
the term is faved ; and if it be dr- of years yet to come, which they appraife 
livered after, the defendant is intitled at fo much without fhewing the certain 
to an audita querela ; but if no fuch beginning or determination, it is well 
tender be made, the property in the enough:, for they Ihall not be corn- 
term is altered by the delivery of the pelled to find a certainty, not having 
flicriff, and the plaintiff may either means to be informed of it. Cro. 
keep, or difpofe of it, without bejng Eliz. 584. Palmer v. Humphry, and this 
accountable for the profits. Moor, 873. feems warranted by 3 Leon. 204. Rufb 
Cornyn v. Brandlyn. Gilb. executions, 34. \k Heighgatc. The two reports may 
But if the term be extended at an annual, perhaps be reconciled by this diftinc- 
and not a grofs, value, the plaintiff is tion, that when the whole term is ap* 
accountable for the profits, and if he praifed and fold for a grofs fum as part 
receives the debt out of the term before of the debtor’s perfonal eftate,* then, as 
it expires, the defendant (hall be re- the elegit is confidered in the nature of 
ftored to the term itfelf. Gilb. exec, a fieri facias , the iheriff may fell fuch 
35. If a term be either appraifed or an uncertain intereft under it as well 
fold under an elegit, the commencement as under a fieri facias; but when a 
and end of the term muff be found by moiety, of a term is extended at an annual 
the inquifition according to Lord Cole, value, fo general a finding by the in* 
4 Rep. 74. a. Palmer's cafe ; who fays, quell may perhaps be infufficient; but 
that if it be found by the inquifition fee Lane, jo, 51. Sboftbey v. Waller. 
that the debtor is poffeffed of lands for But they both agree, that if the Iheriff 
a term of divers years yet to come, it is fell a term either under a fieri facias, 
hfufficicnt, though the falc of fuch an or ekgit, and mifrecite it ia date, 

*3 OX 
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Und-er- in divers lands and tenements, and that a moiety of all the 

hill v. lands and tenements, to wit, one capital mrfluage, and two 
Detereux. 1 0 

1 clofes of pa flu re called New Piece and Broadleafciu in IJlicott, 

of the clear yearly value in all iffues beyond reprifes of 70I.; 

one mcfluagc with the appurtenances in IdUcott in the 

occupation of one William Martin, and 90,acres of land to 

the 


cr time of duration in the former cv.fe, 
or the jury miftake :t in the Liter, 
the fale is void ; ualeis he alio tells ail 
the inter eft which the defendant has in 
the land, for then it is good nutwith- 
ffanding the mifrecital. Hence it ap¬ 
pears, that, to avoid all difficulties and 
niceties oti this fuhjedt, it is much more 
adrifeahle to fue out a Juri faciUs 
againft the debtor's goods, and if they 
are infuffioient to fatisfy the debt, to 
take out an elegit againil his land for 
the remainder of the debt; for where 
an elegit is taken out, if the goods ar.d 
chattels are fufltcient to fatisfy the 
whole demand, the frier iff ought not 
to extend the land. 2 Inft. 395. So 
the (heriff mult deliver the goods of 
the defendant to the plaintiff at the 
price they are appraifed at by the ih- 
quiiition, in which refpedt an elegit dif¬ 
fers from a Juri facias ; for in the latter 
the {heriff cannot deliver the goods, 
though he may fell them, to the plaintiff. 
I I-id. Raym. 346. Pullen v. Pur hide. 
And he muff return that he delivered 
the term or goods at a reafonabic price 
fixed by the jury. Dy. ico. a. pi. 71. 
and in the margin. IF the judgment 
be reverfed, the defendant fhall be 
reftored to the term or goods in fpecie 
and not to the .value ; bat where the 
goods are fold under a fieri facias, the 
defendant is entitled only to the money 


whk h has been made by the fale. Cro. 
fee. 2 |G. Go'jdyere v. Jncc.S. C. Yelv. 

179. 1 Roll. Abr. 778. (J.) pi. 1. 

3 4 - 

A judgment binds not only the lands 
of which the defendant is a&ually 
leiied, but alfo reverfions on leafes for 
lives or years, and therefore a moiety 
of a revcrfion may be extended, and 
the plaintiff Hull have a moiety of tlie 
rent. 1 Roll. Abr. 894 pi. 3. 3 Leon. 
113. Btfh'f of Bxijio-w's cafe. Moor, 
36. So rent charges may be extended, 
for they iffue out of land. Bro. elegit. 

1 V Moor, 32. And by the ftatute of 
frauds 29 Car. 2. c. 3. f. 10. lands held 
in truft may be extended in the hands of 
truftees for the debt of crjlui que trujl. 
And lands in ancient demefuc are ex¬ 
tendible, for the defendant has tl>e pro¬ 
perty of the land itfelf; and on this exe¬ 
cution the title of the lands is not quef- 
tioned, but the judgment put in force. 
Hob. 47,48. Cox\ Barrjly. But copy- 
hold lands arc not extendible, becaufc 
.the fieehold is in the lord, and the copy¬ 
holder is no more than a tenant at will 
according to the cuftom of the manor ; 
befides which, it was thought unreafon- 
able that the lord fhould have a new 
tenant put upon him without his con- 
fent. 3 Rep. 9. a. Hey don's cafe. 1 Roll. 
Abr. 888. (M.) pi. 2. Neither can 
an advowfon in graft be extended on. 
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the faid meffuage ‘belonging, of the clear yearly value in all 
ifl'ues beyond reprifes of 61 .} one other meffuage with the 
appurtenances in Idlicoit aforefaid in the occupation of one 
Henry Allys % and 90 acres of arable land to the faid meffuage 
belonging, of the clear yearly value in all iffiies beyond 
reprifes of 61 . ;^md one meffuage in the occupation of one 

Mark 


U.VDER- 

HILL V. 

Dev e«evx. 


an elegit, bccaufe a moiety cannot be fet 
out, nor can it be valued at any certain 
rent towards payment of the debt. Gilb. 
exec. 39. An deoil does not lie of the 
glebe belonging to the parfonage or 
vicarage, nor of the church-yard. Ibid. 
40. But it is (aid that the lands of a 
bifhop may be extended on an elegit. 
Dalt. Sher. 136. So may the wife’s 
lands which the hu/band has during the 
coverture. Ibid. 

(2) When an degit is prayed, the 
fheriff muft take an inquifition, for he 
cannot appraife the goods, or value and 
extend the lands himfelf, but the fame 
mull be done through the medium of a 
jury. Dy. 100. 2 lntl. 356. Cro. Eliz. 
'-,84. Palmer v. Humphry. S. C. 4 Rep. 
74. Dalt. Sher. 134. No notice is 
necuTaiy to be given of executing the 
degit. 

The inquifition ought to find the lands 
with convenient certainty, for to find no 
certain eftatc will be infufficicnt. Moor, 
8. pi. 28. And after the inquifition is 
taken the fheriff muft deliver a moiety 
by metes and bounds. Hutt. 16. Dalt. 
Sher. 1 35. t Vent. 2.9. Anon. Cro. 
Car. 3x9. Sparrow v. Matterfock. Doug. 
476. Den. v. Ld. Abingdon ; and if he do 
not, the inquifition is bad and may be 
quafhed for uncertainty. Carth 454. 
Pullen v. Birkbeak. And if the parcels 
delivered by the fficriff amount to more 


than a moiety, the inquifition is void 
for the whole. I Sid. 9;. Berry v. Whee¬ 
ler. 1 Ld. Raym. 7 • 8. Pullen v. Birbeck: 
and in an ejectment upon it advantage 
may be taken of this nullity. 2 Salk. 
^6v Pulttn v. Purlccl ; but Carthew 
in his report of the lad cafe makes Lord 
Holt fay that the inquifition is not void, 
but voidable only by error, or an audita 
querela. If the defendant be joint- 
tenant, or tenant in common, it ought 
to be fpecially mentioned in the inquifi- 
ti'in. Hutt. 16. I Brownl. 38. 

But the fheriff is not bound to deliver 
a moiety of each particular tenement 
and farm, but only ceitain tenements, 
&c. making in vaue a moiety of the 
wlu le. As where in ejc&ment an in- 
quifitmn was produced which mentioned 
by name all the different farms and te¬ 
nements of which the defendant’s eftatc 
in the county confided, with their value, 
the number of acres in each, the te¬ 
nant's name?, yearly value befides tc- 
prifes, aad the clear yearly amount of 
the whole; and then, repeating the names 
of a certain number of them, their 
number of acres and yearly amount, it 
found that thnfe particular farms and 
tenements were a true and equal moiety 
of all the faid lauds and premifes of the 
defendant in the county, “ which moiety 
“ of the faid lands and premifes; I the 
“ faid fheriff, on the day of taking.this 

** in- 
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Under- Mark MarJljall y and go acres of land to the mefluage belong- 
Devereu'x * n 6* c ^ ear y ear ty value in all iflues beyond reprifes of 

. _ 61 .; fix cottages with the appurtenances in Idlicott aforefaid 

in the feveral tenures of H. S. T. J. W. H T. B. J. T. and 
£. M. widow, of the clear yearly value in all iflues beyond 
reprifes of 6s. ; feveral clofes of land and pafture in Idlicott 
aforefaid in the tenure of W. B. gent, called by the name of 
Nqftew Hedge Clcfe, and the rough ground near unto Haw- 
ford, of the clear yearly value of all iflues beyond reprifes of 
8ol. ; feveral clofes of pafture in Idlicott aforefaid in the 
feveral tenures of V. W. T. F. and M. B. called Old Dikes, 
* or the upper grounds near Baile, of the clear yearly value in 

all iflues beyond reprifes of 6ol. j two clofes of pafture in the 
tenure of T. B. called the New Piece and the James y of the 
the" c ^ car yearly value in all iflues beyond reprifes of aol. which 
Cud W. D. faid moiety the faid'fherifF on the day of the taking of the 
faid inquifition caufed to be delivered to the faid Walter 
Devereux, to hold to him and his afligns, according to the 
form of the ftatute thereof made and provided, until he 
fhould have thereof fully levied the damages in the faid writ 


inquifition, have caufed to be delivcr- 
“ £d to the lefior of the plaintiff, by the 
** price and extent aforefaid and upon 
production thereof, it was objefted that 
the inquifition was void on the face of 
it, for that a moiety of each farm 1 ought 
to have been extended and delivered, 
and not a certain number of diftinft 
farms amounting in value to a moiety 
of the whole. The court of K. B. over¬ 
ruled the objeftion, and Butler J. faid 
that the inquifition and return were 
good, though feparate lands had been ex¬ 
tended, provided it did not appear that 
they amounted in value to more than a 
moiety of the whole, and cited 2 Salk. 
563. 1 Sid. 91.. Cro. Car. 319. The 

objeftion went not only to every farm, 
but to .every clofe and field; and that, 
according to this notion, the writ could 


not be executed but by delivering an 
undivided moiety ; yet moft clearly that 
was not the meaning of the ftatute, for 
it was agreed, that the moiety extended 
muft be fet out by metes and bounds. 
He took th* meaning to be a moiety in 
value which is afeertained by the jury: 
and the cafe of Lord Stamford v. Ned > 
ham , 1 Lev. 160. was denied. Doug. 
473. Den v. Earl of /.Ibingdon. So in 
Bro. Efegit. 14. it is faid by Littleton , 
that where an cleg it iflues againft one 
who has two manors, the iheriff may 
deliver one manor to the plaintiff in the 
name of a moiety of the whole, and is 
not bound to deliver a moiety of each 
manor, and the fame of two acres: but 
fays Broke , this feeing to be where they 
are of equal value. 


fpecificd 
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fpecified, as by the faid writ and inquifition remaining in Under. 
our court before us here of record (3) more fully appears. i) E y EXE ** x 
And although the faid Walter hath levied 1489I. i6s. out of the < — — \ 

tenements aforefaid, as manifeftly appears by the faid extent; Though w. o. 
and the faid Sir William Underhill is ready to pay unto the of*the'funT^ 
faid Walter all tKe refid ue of the faid 1558L, that is to fay, 

681 . 4s. y yet the faid Walter hath hitherto altogether re- w" u. bu of. 
fufed to receive the faid 681 . 4s. as by the information of the ["erefidue^ U " 
faid Sir William Underhill , in our court before us, we have yw w. d. hu 
been given {o underftand \ therefore we command you, that by ce<«e it!** **" 

good *««/*»• 


(3) It it effential, that the elegit and 
inquifition taken by the fheriff fheuld be 
returned and filed, when land is extend¬ 
ed by the writ. 5 Rep. 90 a Hoe’s cafe. 
4 Rep. 67. a. Fulwood ’3 cafe. Dy. 100. 
a. in marg . But if the fheriff returns on 
:he elegit that the defendant has no land, 
he need not return any inquifition at all. 
2 Str. 874. Stoneboufe v. Evuen. If the 
inquifition be void for uncertainty, or 
becaufe more than a moiety is delivered, 
or for any other defc& appearing on the 
face of it, as the plaintiff can never qb- 
tain poffefhon of the land under it, the 
court on a fuggeftion thereof, or upon 
a feire facias , will order the writ to be 
vacated, and grant another and amerce 
the fheriff. See the form. 1 Townf. 
Judgm. 129,130. So where fraud, de¬ 
ceit, or partiality has been pra&ifed, if 
the writ be not filed, the court will flay 
the filing of it, and grant another writ. 
2 Inft. 396. And they will grant another 
writ in either of the above mentioned 
inftances, whether of defe&, or fraud, 
after the firfl has been filed, according 
to the opinion of Lord Hale, which feems 
to be well founded. 1 Vent. 259. Anon . 
fee 1 Ld. Rayra. 718. Pullen v. Birbecb. 
S, C, 12 Mod. 355. See the form of 


the return and inquifition. Clift. 877. 
Thef. Brev. 93. Lill. Ent. 574. Tidd’s 
Pra&ical Forms, 347. 

t It was formerly the pradice for the 
fheriff to deliver affual poffeiiion of a 
moiety of the lands; but he now only 
delivers legal poffeiiion, and in order to 
obtain adtual poffeiiion the plaintiff muff 
proceed by ejeftment, 3 Term Rep. 
295. Taylor v. Cole. 2 Tidd’s K. B. 
960. 2d edit, in which he muff produce 
a copy of the judgment and of the writ 
of elegit, and of the inquifition and rc> 
turn. Bull. Nifi Pri. 104. 

•But notwithflanding the flatute of 
Wejlmlhfler 2d. firff fubjedled lands to 
execution on a judgment , or a recognifance 
at common law, yet by other flatutes 
lands were made fubjeft to fatisfy cer¬ 
tain fecuritics created by them ; fuch as 
flatutes merchant, ftatutes-flaple, and re- 
cognifances in nature of a ftatute-ftaplc. 

A flatute merchant is a bond of record 
acknowledged before the mayor, of Lon- 
don, or chief-warden of fome other city 
or town, or other difereet men, chofeu 
and fworn for that purpofe, when the 
mayor or chief warden cannot attend, 
or before one of the clerks of the'ftatute 
merchant nominated by the king pur- 

fuant 




6 g d Underhill verfus Devereux. 

Under- good and lawful men of your bailiwick, you make known to 

hill v. t j) C f a ;d Walter , that he be before us at Wejlminfier on 

y EVER ^ x ’ t Saturday next after the o&ave of St. Hilary t to fliew if he 
ha6, or knows of any thing to fay for himfelf, why he ought 
Why the C*id not to receive the faid 681 . 46. the rtfidue of the damages 
not receive'ihe aforefaid, of and from the faid Sir William, in full fatis- 

refidue. faction 


fuaut to the ftatutc of /itlon Burn'll 
13 Edw. 1. enforced and amended by 
ftatute 13 Edw. 1. It. 3. de mcrcatonbus. 
TJhis recognifance is to be entered by 
the clerk on a roll, which mull be double, 
one part to remain with the mayor or 
chief warden, and the other with the 
clerk, who (hall write with his own 
hand an obligation, to which the debtor’s 
feal, together with the fcal of the king 
appointed for that purpofe, (hall be 
affixed. Bac. Abr. Execution 3 31. The 
defign of this fccurity was to encourage 
trade, by providing a fure and fpeedy 
remedy for merchants, Grangers, as 
well as natives, to recover their debts 
at the day affigned for payment. Af¬ 
terward other perfons, obferving that 
it was much of the fame nature with a 
judgment, but obtained with infinitely 
lef3 trouble and expence, frequently 
entered into this fpecics of contract 
until by degrees it became a common 
afturance, as we find it at this day. 
Ibid. The addition of the king’s feal 
was to authenticate the fccurity, and 
to make it of fo high a nature, that, 
on failure of payment by the debtor at 
the day affigned, execution nlight be 
awarded without any mefne procefs to 
fummon him, or the trouble or charge 
of bringing in proof of the debt. Ibid. 
If the t . ftatute merchant be not made 
purfuant to the above mentioned ila- 


tutes in a material part, it is void, anc 
the conufor (hall be relieved on ai 
audita querela ; as if it be not fealct 
with a leal of two pieces ; or with the 
fcal of the king and the party, Sir W 
Jones, 5 2 . bhjhelyr.e v. Higford. S. C 
Bridg. 16. to Cro. Eliz. 233. A/cut 
v. Fuljambe. Ibid. 35j. Holling-wortt 
v. Aj:ue. z Roll. Abr. 466. pi. 2. Sc 
the ftatutc merchant is void if it is not 
made before the mayor of the town, 
or other officer or clerk appointed tc 
take the ftatute. Dal. 73. Bridg. 19. 
Or if it be made before one bailiff, 
where there are two; for both make but 
one officer. Winch. 83. 84. Or if it 
be not inrolled. Winch. 84. Bridg. 19. 
But the omiffion of a circumftance not 
matt rial docs not vitiate ; as if it does 
not particularize any day of payment; 
for then it (hall he paid prcfently. Sir 
I'/. Jones, 52. Bridg. 19. Winch. 82, 
Or where the inrolhnent and writing is 
written by the clerk’s fervent, and not 
by the clerk himfelf. Winch. 83. See 
the form of a ftatute merchant. Raft. 
Ent. 594. b. Bridg. 18. But notwith- 
ftanding a ftatute merchant, for want 
of having a fcal of two pieces, See. be 
void as a ftatute, yet it has been held 
that it is good as a bond, it having the 
feal of the conufor, and may be fuedas 
a bond. Cro. Eliz. 335. Hollingnuorth 
v, Afcue. S. C. Ibid. 494. 544. 


A da- 
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tion and difcharge of the faid damages, in form aforefaid 
recovered by the faid Walter againft the faid Sir William , and 
why he ought not to be fatisfied with the faid < 581 . 4s., and 
why the tenements aforefaid, heretofore delivered to the 
faid Walter , ought not to be re-deiivered to the faid Sir Wil¬ 
liam, if it (hall fta*m expedient for him fo to do; and farther 

to 


Under¬ 
hill v. 
Dlverfux. 


A ftatute-ftaple is a bond of record, 
acknowledged before the mayor of the 
ftaple in the prefence of the conilabies 
of the ftaple, or one of them, purfuant 
to ftatute 27 Edw. 3. c. 9. To this end 
the ftatute requires, that there fhall be a 
feal ordained which (hall be affixed to 
all obligations made on fuch recogni¬ 
zances acknowledged in the ftaple, and 
the feal fhall remain in the cuftody of the 
mayor of the ftaple under the feals of the 
conftablcs. Bac. Abr. execution 331 > 
332. This fecurity was alfo only de- 
(igned for the merchants of the ftaple, 
and for debts on the falc of merchan- 
difes brought there; but in time others 
be gan to apply it to their own ends; and 
the mayor and conilabies would take re¬ 
cognizances from itrangers, furnnfing 
it was made for the payment of money 
fur mcrchandifes brought to the ftaple ; 
to prevent this mifehief the parliament 
by ftatute 23 II. 8. c. 6. f. 11. reduced 
the ftatute-ftaple to its former channel, 
and laid a penalty of 40b on the mayor 
and conftahles who fhould extend the 
benefit of the ftatute to any but thofc of 
the ftaple. But though that ftatute dc- 
pi ived them of this benefit, yet it framed 
a new fort of fecurity, to be ufed by all 
perfons, known by the name of a recog¬ 
nizance on 23 H. 8 c. 6-, or a recog¬ 
nizance in the nature of a ftatute-ilaple, 
fo called, becaufc this aft limits and ap¬ 


points the fame proccfs, execution and 
advantage in every particular, as is pro¬ 
vided (or the ftatute-itapic. Bac. Abr. 
execution 337. 

A recognizance therefore in nature of 
a ftatute-ftaple, as the words of the aft 
declare, ie the fame with the ftatute- 
ftaple, only acknowledged before other 
petfons; for as the ftatute runs, the 
chief juftices of the king’s bench, and 
common pleas, or in their abfence out 
of term, the mayor of the ftaple at Wejl- 
minUcr , and the recorder of London 
jointly together, (hall have power to 
take rccogftizances for payment of debts 
in the form fet down by the ftatute. 
(which fee in fettion 2 of the ftatute 23 
H. 8. c. 6.}. In this, as in the former 
cafes, the king appoints a feal to atteft 
tin* contract, and each of the juftices 
has the keeping of one fuch feal, and 
the mayor of the ftaple at IVtiiminfler 
and recorder, another, of the like print 
and faftnon ; and every obligation made 
and acknowledged before either of the 
juftices, or the mayor and recorder, muft 
be fealed with the feal of the conufor, 
the king’s feal, and the feal of the chief 
juftice, er the feals of the mayor and 
recorder, before whom it is taken, who 
are likewife obliged to fubfciibc their 
names, feft. 3. Befides which, the clerk 
of the recognizance, who is appointed 
for this purpofe by the king, or his de¬ 
puty 



•joa Underhill verfus Devereux. 

Under- to do and receive what our court before us (hall then and 

H,lL v ‘ there confider of him in this behalf, and have there then the 

L names of thofe by whom you (hall fo make known to him, and 

this writ. Witnefs Sir Jthn Kelynge knight, at Wejlmnjler, 
the 28th day of November, in the 20th year of our reign. At 
which day, before our lord the king at jftejlm'mJUr, comes 

the 


putv, is to make and write all obliga¬ 
tions thus acknowledged, and enrol 
them in two fcveral rolls indented, one 
whereof (hall remain with fuch of the 

f 

faid juftices, or with the mayor and re¬ 
corder, that fo (hall take the recogni¬ 
zance, and the other with the clerk ; 
who is further obliged, at the requeft of 
the conufee, his executors or adminiftVa- 
tors, to certify fuch obligations into 
chancery under his feal, feft. 4, 5. By 
ftatute 27 Eliz. c. 4. f. 7, 8. the whole 
tenor and contents of all ftatutes mer¬ 
chant and ftatutes-ftapie {hall, within 6 
months after they are acknowledged, 
be entered in the office of the clerk of 
recognizances taken according to the 
23 H. 8. c. 6 . who is to enter the fame 
ftatutes in a book provided for that pur- 
pofe, and kept by himj and if they 
are not brought within 4 months after 
they are acknowledged to the clerk for 
the purpofe of being fo entered, the 
ftatutes are made void againft fubfe- 
quent purchafers for money or other 
good coufideration. This ftatute does 
sot extend to recognizances in the na¬ 
ture of ftatutes-ftapie; but by ftatute 
8 Geo. 1. c. 25. f. 1. the clerk of the 
recognizances in the nature of a ftatute- 
ftaplc taken under 23 H. 8. (hall yearly 
prepare and keep three parchment rolls 
as ufual, and, at the times of acknow¬ 
ledging every fuch recognizance, (hall 
write on the faid rolls the full tenor in 


h*c verba of every fuch recognizance: 
and that one of the ^elU (hall contain 
the recognizances taken before the ehief 
juftice of the king’s bench, another the 
recognizances taken before the chief 
juftice of the common pleas, and the 
other the recognizances taken before 
the mayor and recorder, and at the time 
of the acknowledgment, the perfon be¬ 
fore whom the recognizance is taken, 
and the party acknowledging the fame, 
(hall iign their refpeftivenames to the roll 
or inrolment of the recognizance under 
the inrolment, as well as iign and feal the 
faid recoguizance; and that the three 
rolls (hall at the end of the year be iixed 
together, and be made one roll, and re¬ 
main in the cuftody of the clerk or his 
deputy at his public office, who (hall 
keep a docket to refer to the faid roll, 
for the benefit of fearches by purchafers 
and othets. 

The conufee of a recognizance in na¬ 
ture of a ftatute-ftaple may wave the 
execution given by the 27 Edw. 3. f. 
2. c. 9. and ufe it as an obligation, by 
bringing an a&ion of debt, the recog¬ 
nizance having the feal of the conufor 
to it. Bac. Abr. execution, 334* 

By the ftatute of /IBon Burnet, 11 
Edw. 1. and de mercatoribus, 13 Edw. 
1. if the debtor does not pay, &c. the 
creditor (hall bring his obligation to the 
mayor, &c. who (hall incontinently 
caufe the moveables of the debtor to 

the 
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the faid Sir William Underhill , in his proper perfon, and the Under- 
(heriff of Warwichjhire aforefaid, to wit, Humphry Jennent 
efq. returns, that by virtue of the writ aforefaid to him di- , j 

refted, by Henry Bowers and George Bowers, good and law- Sheriff return* 
ful men of his ^ailiwick, he has given notice to the faid 
Walter Devereux, to be before our lord the king, at the day 

and 


the amount of the debt, to be fold and 
delivered to^the creditor by the appraife- 
ment of honeft men, and the king’s feal 
fhall be put to the fale. And if the 
mayor find no buyers, he fliall deliver 
the faid moveables to the creditor at a 
reafonable price, &c. And the mayor 
may caufe the body of the dtbtor (if lay) 
to be committed to prifon, till he agrees 
to the debt. And if the debtor have 
no moveables, of which the debt may be 
levied, or cannot be found within the 
jurifdiclion of the mayor, he (hall fend 
the recognizance under the king’s feal 
into chancery, and the chancellor fliall 
direft a writ to the iherifF to feize the 
moveables, or the body of the debtor 
(if lay) and make him agree the dfcbt 
in the fame manner as the mayor, if he 
had been in his power. And by 13 
Edw. i. if the debtor agree not the debt 
in a quarter of a year by fale of his 
goods and lands, all his lands and goods 
fhall be delivered to the merchant by 
reafonable extent to hold till the debt be 
levied. But by ftatute 27 Edw. 3. c. 
9. the quarter of a year is oufted ; and 
execution fhall be on a ftatute-ftaple as 
on a ftatute- merchant; that is, of the 
debtor’s body and all his lands and 
goods. And therefore upon a ftatute- 
ftaple or merchant, if execution cannot 
be made within the ftaple, the recogni¬ 
zance fliall be certified by the mayor 
iatq chancery under his feal. 


The firil procefs upon a ftatute mer¬ 
chant after it is fo certified into chan¬ 
cery, is a writ of capiat ft laciut , dire&ed 
to the fheriff, commanding him to tgke 
the body of the defendant, if a layman, 
to fatisfy the debt, fee the form. F. N. 
B. 3C4. 7th edit. E. F. Thef Brev. 
56. Lill. Ent. 550. Tidd’s Praff. 
Pormt. 358. This writ is returnable 
either in K. B. or C. B. F. N. B. 304. 
G. though a capias upon a ftatute-ftaple 
is returnable in chancery only. Ibid. 
306. if the fheriff returns upon the 
writ of capias f lacius upon a ftatute- 
merchant* that the party was dead, or 
not found in his bailiwick, a writ iffued 
to extend the lands, F. N. B. 304. 
note (a) which alfo may be made re¬ 
turnable in cither bench ; and the fheriff 
nfay thereupon deliver the lands, &c. to 
the conufee upon a reafonable extent 
without the delay or charge of a libe¬ 
rate. 1 Vent. 41. Anon. Bac. Abr. 
execution. 333.—See the form of the 
extent Raft. Ent. 594. b. 595. b. 59'i. 
a. 597. a. Thef. Brev. 114. Clift. 869. 
Lill. Ent. 580. Tidd’s Prac. Forms. 
359. If the conufor is a clergyman, 
he canflot be arrefted, but the fheriff is 
commanded to levy the debt of his 
moveable goods and chattels by a writ 
of levari facias. F.-N. B. 304. (A.) 
305. 7th edit. See the form F. N- B. 
304. (A). Tidd’s Prac. Forms. 360. 
The entry of the writ of extent upon a 

ftatute- 
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ami place aforefaid, to fhew in form aforefaid, as the f«tid 
writ requires ami commands : and the laid il’alter Jfnutcux, 
on the fame day being folemtily demanded, by Ralph Gregge 
Ms attorney, comes and defends the wrong and injury 
when, See. and prays leave to imparl thereof until IVedaefdas 
next after 15 days of Enjlrr , ami he has .it. See. The fame 

day 


ftatute-merchant. with the inquifition 
retnnud l:v : i.e IhtiifT thereon, n.ay be 
feefi in Co. Etit. 196. a. Ibid. 207. a. 
a g-.od form where there is an award 
on the roll of two writs o> extent to two 
countn?, and an inquifition vetnt u.\l by 
the fherifF of each county. Ibid, 29*. 
b. Chft. 86?, Till. lint. 551. 

But on a ftatutc-ftaple, or recogni¬ 
zance in nature of a ftatutc-flaplc, if the 
comifor cannot he found within the 
(laple, nor his goods to the value of the 
debt, the firft procefs after tbe certificate 
under feal into chancery, is to take 
body, lands and goods all in one writ; 
in which refpecl it is preferable to the 
ftatute-merchant, as being a much fpecd- 
ier remedy. Bro. Statute-merchant 
16. Bac. Abr. execution. 334. Sic the 
form of the writ F. N. B, 306, 7th edit. 
Tidd Prac. Forme 360. This writ is 
returnable into chancery, and the fame 
fort of proceedings are had under it for 
extending the lands, &c. as upon an 
eJcgit. But the Iheriff after the extent 
cannot deliver the lands, &c. to the 
conulee, but mud feize them into the 
king’s hands, and in order to obtain 
poflcflion of them, the conufee mull fuc 
out a Ttlcrale, wlpch is a writ iffuing out 
of chancery, reciting the former writ 
and return, and commanding the flieriff 
to deliver to the conufce all the lands, 
tenement? ard chattels by him taken in¬ 


to the king's hands, if the ionufee will 
have them, by the extent and appraiiv- 
ment made thereof, until he fliail be 
i'atis.'fd his debt. See the form of the 
writ F. N. B. 326, 7th edit. ; of the 
writ and return. Raft. lint. 598. a. b. 
fee 1 Lutw. 429. 2 ‘cung x. Jobn/'n. 
Tidd Pi.iJI. Forme. 361. Upon this 
writ the fherriff cannot turn the ter- 
re-teuant out of poflcflion, as upon 
an habere facile poffjjionem , but is only 
to deliver the legal poflcflion as upon 
an elegit, and in order to obtain the 
aflual poflcflion, the conufee mu ft 
proceed by ejectment. 1 Vent. 41. 
42 . fc Anon. 

The inquifition ought to find the cer¬ 
tainty of the conufor’s eftate ; for if, it 
fays that he was fifed or poffeffed of r See. 
it will be infufficient, becaufe no certain 
eftate is found. Dyer. 299. a. in marg. 
So if the death of the conufor is re¬ 
turned by the flieriff, and alfo an in¬ 
quifition of extent of the conufor’s 
lands, but in the inquifition no certain 
eftate is found, but generally that the 
conufor avae fifed on the day of the 
making of the rccognifance of the 
manor of B., without faying of what 
eftate, the inquifition is void, for fifed 
may be for term of life, or in tail, in 
which cafe the land is not extendible 
after his death; therefore as the death 
of the conufor appears in the return, 

his 
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day is given to the parties afareCUl there, &c. At which Usnsi- 
day, before our lord the king, comes as well the faid Sir hill*. 
William Underhill, in his proper ptlion as the laid Walter, p'“ VEREUX 
by his attorney aforefaid. And tl:- faid Walter (as before) ~ 

defends the wreftg and injury, when. Sec. and fays, that 
the tenements aforefaid, with the appurtenances, fo as afore¬ 
faid 


his feiiin fliouid he found of a fee ii.nple 
only. Dycr.?yy. a. So if the inquiiition 
finds that the conufor was feifed of a 
tenement generallyof nich a value, without 
ihewing any houfc, land or pafture, it is 
bad for the uncertainty. Moor. 8 pi. 28. 

When a full and perfect execution 
•was had on a (latutc by an extent re¬ 
turned and tiled of record, the conufce 
was not, in cafe of an eviction before 
the debt was fatisfied, imitled to a re- 
extent at common J.iw, any more than 
we have fetn a plaintiff, or a conufce 
of a reengnifnnee at common law, was ; 
though indeed if the extent had been 
iufufiieient in law, there might iffue a 
new exteftt. Co Litt. 290. But now 
this is remedied by the {latutc 32. H H. 
c. 5. above mentioned. But it was held 
iu Trill. 7. Geo. 1. Oates v. Rolinfcn. 

1 t>tr. 461. that after an extent is re¬ 
turned and filed, and there has been no 
evi&ion, another extent cannot be fued 
out into another country, unlefs the 
prayer of fuch extent into the fecond 
county was entered at the time the firft 
extent was taken out. However the 
conufce was relieved in equity by Lord 
Macclesfield , who gave him leave to 
enter the prayer nunc pro tunc. 2 P. 
Will. 92. Oates v. Robinfon. And after¬ 
wards the legtflature, probably in con- 
fequence of the dccifion in Oates v. Ro¬ 
binfon, enafted by ftatute 8 Geo. 1. 

C. 25. f. 4. «* that in cafe it ihalj at any 


time or times, brer. or after the 
“ filing or returning of any liberate or 
“ libeiatcs fued out on any extent or 
“ extents, upon a rccoguifance in the 
*' nature of a ftatute-ftaple, be made 
“ appear to the court of chancery, 
“ that fufficicnt has not been extended 
“ and levied, or fufficicntly extended 
“ and levied, to fatisty fuch rccognif- 
“ ance ; or that any omifiien, error, or 
“ miflake has happened in making, 
“ fuing out, executing or returning any 
“ of the faid writs, or any procefs there- 
“ upon, oi* it fhould happen that any 
“ lands, tenements or hereditaments 
“ frill be evicted from any perfon or 
“ perfuns, who fliall have extended the 
“ fame by virtue of any fuch writ or 
“procefs as aforefaid; that then and 
“ in every fuch cafe the faid court of 
“ chancery (hall and may award one or 
“ more re-extent or re-extents for the 
“ fatisfying the fame as aforefaid, and 
“ that writs of liberate maybe fued out 
“ therupon.” 

But the lands of a debtor, or account¬ 
ant to the king, were liable to the debt 
at common law, as well as his body 
aud goods. 3 Kep 12 b. Harbert ’s 
cafe. The king’s debts are either of 
record, or not of record ; in either cafe 
the remedy for the recovery of them 
is by writ of extent, which is cither an 
immediate extent, or an extent in aid 
of the king’s debtor: fee the form of 

each 
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Urdu- faid delivered to the faid [Falter, ought not to be re-delivered 
t0 ^‘ r becaufe he fays, that for a long 

. time after the delivery of the tenements aforefaid, with the 

appurtenances, in execution for the damages aforefaid, to wit, 
for two years after the delivery of the faid tenements in exe¬ 
cution for the damages aforefaid, the faid Sir William of his* 

own 


each. Tidd. Pra 8 . Forms■ 36a. 366. 
Debts of record bind the debtor’s land 
from the time of his becoming in debt 
to the king. 2 Roll. Abr. 156. (B.) pi. 
I. And an execution may be taken out 
for fuch debts, although an digit may 
have been iffued at the fuit of a fubjeft. 
Bac. execution, 363. 2 Roll. Abr. 156. 
157. If the king’s debt be prior on 
record, it binds the lands of the debtor 
into whofe hands foever they come, 
becaufe it is in the nature of an original 
charge upon the land itfelf, and there¬ 
fore muft fubjeft every body that claims 
under it; but if the lands were aliened 
in whole or in part, as by granting a 
jointure before the debt was contracted, 
fuch alienee claims prior to the charge, 
and in that cafe the land is notjuhjcfit. 
Bac. execution. 366. 

As to debts not of record they bind 
the lands from the time they are entered 
into; which is by force of the ftatute 
33 H - 8 c - 39. f. 50. which enafts 
“ that all obligations and fpecialties 
“ which lhall be made for any caufe 
“ or caufes touching or in any wife con- 
“ ceming the king’s moil royal ma- 
** jefty, or his heirs, or to his or their 
«* ufe, commodity or behoof, (hall be 
** made to his highnefs and his heirs, 
** kings, in his or their name or ntmes 
** by the words, to the lord the king, and 
“ to none other perfoa or perlous to his 


“ ufe, and to be paid to his t highnefs by 
" thefe words, to be paid to the faid 
“ lord the linf, his heirs, or executors, 
“ with other words ufed and accuftom- 
“ ed in common obligations, and that 
“ all fuch obligations and fpecialties 10 
“ to be made, lhall be good and effe&ual 
“ in the law to all purpofes and intents, 
*' and lhall be of the fame nature, kind, 
" quality, force and effeft, to all in* 
“ tents and purpofes, as the writings 
“ obligatory taken and acknowledged 
” according to the ftatute of tha ftaple 
“ at Wejlminjler .” And by fedt. 53. 
“ that all fuits, procefs, judgments, 
“ decrees and executions hereafter to 
** be taken, purfued or given for the 
“ king in any of the king’s courts 
“ mentioned in that a&, of or upon 
“ any of the obligations lhall be of the 
“ fame or Kke ftrength, force, effeft 
“ and intent in the law to all purpofes, 
“ only again ft all and all manner of 
“ fuch perfon or perfons as have been 
“ bound in fuch obligations or fpecial- 
“ ties, as well fpiritual as temporal, 
** and againft their heirs, fucceftbrs, 
“ executors and adminiftrators, and 
** every of them, and againft none 
** other, as writings obligatory, taken 
“ and acknowledged according to the 
“ ftatute of the ftaple at Weftmitiftcr 
'* at any time before the making of 
<* that aft had been ufed to be taken, 
14 excr. 
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own wrong, held the faid Walter out of the poffeflion of the Under- 

fai l tenements with the appurtenances, and he the faid Sir HltL v - 

William, during all that time, took, had, and received the ^ evereux 
rents, ifl'ucs, and profits thereof to his own ufe. And this he 
is ready to vetify. Wherefore he prays judgment, if the faid 
tenements before delivered to the faid Walter ought to be re¬ 
delivered to the faid Sir William , &c. 

And the faid Sir William Underhill fays, that he, by any Denroner. 
thing by the faid Walter Devereux above in pleading alleged. 


“ cxercifed, and executed againft any diftrefs for rent juftly due to the land- 
“ lay perfon or petfons.” And by lord and notice to the tenant, being 
left. 74. •* if any fuit be commenced, the king’s debtor, and after appraife- 
“ or taken, or any proccfs be awarded ment of the goods and chattels, but 
" for the king, for the recovery of any before fale, (hall prevail againft the dif- 
“ of his debts, then the fame fuit or Jrefs. And it was further faid, that 
“ proccfs fhall be preferred before the goods taken in execution, and remaining 
“ fuit of any ptrfon or perfons. And unfold.are liable tofeizure upon an extent 
“ that the king, his heirs and fuc- tefted after the feizure. However, ia 
“ cefibrs, (hall have firft execution the cafe of Uppom y. Sumner, 2 Black. 
“ againft any defendant or defendants Rep. 1251. 1294. it was holden, that 
“ of and for his faid debts before any an extent came too late after the de- 
“ ot her perfon or perfun, fo always that fendant’s goods were feized in execution 
“ the ling’s fuit be taken and commenced on a judgment at the fuit of a fubjeft, 
“ or procefs awarded for the Jaid debt at but before fale. And in Rorte v. Day - 
“ the king's fuit , before judgment given for rell, 4 Term Rep. 402. the fame point 
“ the faid other perfon or perfons.” This jvas determined. But in the cafe of 
flatute is held to abridge the old prero- "The King v. Rickman, which was argued 
gative, and to be introduftive of a new in the Exchequer in Michaelmas term 
law; for the words fo always that the 1805, by Percival Attorney-General 
king’s fuits, &c. make a condition pre- for the crown, and Williams ftrjeant 
cedent and a limitation. Therefore a for the defendant, after full confidera- 
judgment and execution executed by tion of all the authorities, the court 
elegit, before any fuit or proccfs com- decided that goods feized under an cse- 
menced by the king, fhall be preferred cution on a judgment at the fuit of a 
to the extent of the king ifiuing on a fubjeft are before fale, liable to be taken 
bond debt bearing date before the fub- by virtue of an extent, tefted after 
j eft’s judgment, and affigned to the the delivery of ihe fieri facias to the fhe- 
king before the fubjeft’s execution, riff. And they over-ruled the cafes of 
Hard. 23. Attorney-General v. Andrew. Uppom v. Sumner, and Rorke v. Dayrell. 
In the King v Cotton. Park. Rep. 112. A baron’s fiat is the true coirimcncc- 
it was holden that an immediate e.\tent ment of the king’s fu:t. 
againft the king’s debtor tefted after a 
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ought not to be prevented or delayed from having a re¬ 
delivery of the faid tenements; becaufe he fays, that the 
faid plea, and the matter in the fame contained, are not fuffi- 
cient in law to bar him the faid Sir William Underhill from 
having a re-delivery of the faid tenements, to which he the 
faid Sir William Underhill has no neceflity, nor is he bound 
by the law of the land, in any manner to anfwer. And this 
he is ready to verify. Wherefore for want of a fufficient 
plea in this behalf, he the faid Sir William prays judgment, 
and that the faid tenements may be re-dclivered tc the faid 
Sir William Underhill . 

And the faid Walter Devereux fays, that the plea aforefaid 
by him the faid Walter Devereux , in manner and form afore¬ 
faid pleaded, and the matter in the fame contained, are good 
and fufficient in law to bar the faid Sir William Underhill 
from having a re-delivfcry of the faid tenements; which faid 
plea and the matter in the fame contained, he the faid Walter 
Devereux is ready to verify and prove, as the court. See. And 
becaufe the faid Sir William does not anfwer the faid plea, 
nor has hitherto in anywife denied the fame, he the faid 
Walter , as before, prays judgment if the faid tenements 
ought to be re-delivered to the faid Sir William Underbill 
&c. But becaufe the court of our faid lord the king now 
here is not yet advifed what judgment to give of ard upon 
the premifTes, a day thereof is given to the parties aforefaid, 
before our lord the king at Wejlminjler t until Friday next after 
the morrow of the Holy Trinity, to bear their judgment of 
and upon the premises, for that the court of our faid lord 
the king now here is thereof not yet, &c. 
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Underhill verftts Devereux. 

Pafch. 21ft of King Charles the 2d. Roll. 558. 

gCIRE Facias (4) by Underhill knight, againft Devereux, that 
whereas the defendant had recovered againft the plaintiff 
in thisf court 1558I. for damages and cofts in an a&ion of 
affault and battery, and afterwards, to wit, on the 30th day 
of May , in the 14th year of the reign of the now king, the 
defendant had filed out an elegit upon the faid recovery, 
returnable on Thurfday next after three weeks of St. Michael , 
whereby the fheriff of Wartvici/hire^ on the 13th of OElober in 
the 14th year aforefaid, had delivered to the defendant 
divers lands and tenements for a moiety, at a certain yearly 
value, as by the record appears; and although the defendant 
has levied 1489I. 16s. out of the tenements aforefaid, as by 
the extent aforefaid manifeftly appears, and he (the plaintiff) 
is ready to pay all the refidue of the faid '15561., that is to 
fay, 681 . 48. to the faid Walter (the defendant), yet the faid 
defendant ha 9 hitherto altogether refufed to receive the faid 
681 . 48. as from the information, &c. therefore you make 

known 
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jf the party hi* 
felt hold oat tt 
tenant by elegit 
front the tene¬ 
ment* extender' 
the tenant by 
elegit may hold 
over, bat if s 
ftranger holds 
out the tenant 
by elegit, he 
cannot hold 
over ) but if pa 
to hisa&ion of 
trefpafs againft 
the ftranger. 


(4) A flirt facias is a judicial writ, Ld.Raym. 1048. Treviban y.Lawrencei 
founded on fome matter of record, as for although any one may pray a feire 
a recognizance either at common law or facias for the plaintiff, yet judgment 
by ftatute. judgment, letters patent, upon it can only be prayad for by attor- 
and the like, to enforce the execution ney, and confequently, if no warrant of 
of them, or to vacate and fet them attorney be entered on the record, it is 
aftde. And, as the defendant may plead error. 2 Ld. Raym. 1252. Atwood v. 
thereto, it is, as we have already (hewn, Burr. S.C. 1 Salk. £9 2 Salk. 605. and 
confidered in law as an a&ion, and in becdufe it is a new adtion, there is no ne- 
the nature of a new original. Skin. 682. ceflity for an order to change the attor- 
Woodyecrs. Grejbam. S.C. Comb. 455. ney in the former fuit. 7 Term Rep. 
See ante, p. 6. note (1.) Jejfrcfon v. 337. Bachelor v. Ellis. So whereajudg- 
Morton 1 therefore to authorise the ment was entered for fecuring the pay- 
plaintiff’s attorney to fue out a feire ment of an annuity before the ftatute 
facias , he mild have a new warrant. 17 Geo. 5. c. 26., which cnafts, “ that 
Cro. Elia. 177. Herd v. Bvrjlotvc. a before any execution Audi be fued out 
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Under- known t6 the faid defendant to (hew wherefore he ought not 

hill v. to receive the faid 681 . 4s. the refidue of the faid damages, 

t EVERtux ^ f rora t h c f a ;j plaintiff, in full fatisfa£lion arid difeharge of 
the faid damages in form aforefiid recovere d by the faid 
defendant againft the faid plaintiff, and why he ought not 


to be farisfied with the f. 

** or altion brought, on any fnch judg- 
“ ment already entered, a memorial of 
the deed, bond, inftrument, &c. fhall 
w be enrolled in chancery,” a feirrfacias, 
iffued after the a&to revive the judgment, 
was fet afide, for want of fuch a memo¬ 
rial, bccaufe it was an aflion upon the 
judgment, and therefore within the fla- 
tute. l Term Rep. 267, 268. Fcr.nrr v. 
Evans. It has however been adjudged 
that a writ of error does not lie into the 
exchequer chamber on a judgment given 
in the king's bench on a feirr facias, but 
only into parliament; the ftatute 27 Eliz. 
c. 8. f. 2. which gives the writ oPen-or 
into the exchequer chamber, mentioning 
only actions of debt, detinue, covenant, 
account, aftions upon the cafe, rjeilione 
firmer, or trefspafs. Cro. Car. 286. Nc- 
vill v. South. Ibid. 3CO. Lancaftcr y. 
Jfeyleigh. Ibid. 464. /loan. 1 Roll. Rep. 
264. Harvey v. Williams. 1 Vent. 38. 
Wingate v. Stanton. 1 Sal. 263. Harlop 
v. Holt. S. C. 1 Ld. Raym. 97. 

However a feirr facias upon * judgment 
is to fume purpofes only a continuation 
of the former fuit, although upon a re¬ 
cognizance it is always an original pro¬ 
ceeding ; as where the defendant’s attor- 
Bey, after the plaintiff had obtained an 
interlocutory judgment, and executed a 
writ of inquiry, agreed that no writ of 
error fhould be brought, and the defen¬ 
dant dying bffore the return of the writ, 
a feire facias ifl’ucd againft his executors 
to rcco.er the carnages againft them, 


id 681. 4s. and the tenements, here¬ 
tofore 

upon which they brought a writ of error; 
the court held that, iuafmuch^as the 
feire facias was in this rafe not a new ac¬ 
tion, but only a continuation of the old 
one, ar.d brought merely to revive the 
former judgment, the executors were 
bound by the agrei ment of the teilator’s 
attorney ; and as the tcilator himfclf, if 
he had lived, could not have brought a 
writ of error, rn.it her could his executors; 
therefore the court ordered the tcllatoi's 
attorney to nonpros the writ of error. 

1 Term Rep. 3S8. li'r'vfhi v Nutt. 

So if a bill of exceptions be lealed by 
a judge, and he dies, a feire facias lies 
againft his executors or admiuillrators 
to certify it. 2 luff. 4 1 1‘. And if a 
fheriff return that he has levied the debt 
under a fen Janas, and has the monej 
.eady, but retain: it in his hands, a fits 
facias lies againli him to have execution 
of it. Hutt. 32. Smith v. I.ivcfry. So 
if the fheriff return that he feifed goods 
under a fieri facias to a certain value, 
and fold part of them, but the reft re¬ 
mained unfold for want of buyers, and 
were afterwards refeued, a fare facias 
lies againft him to have execution to the 
whole value returned; for as the return of 
the refeue is not a good one in Law, and 
live fheriff has admitted that he feized 
goods to that value, he is anfwerable to 
the plaintiff to the whole amount of it. 
Cro. Jac. 514. Sly v. Finch. Poft. 343. 
M'ddmay v. Smith. But if the fheriff had 
only returned, that the goods remained 

ia 
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tofore delivered to the faid defendant, ought not to be reftored Under- 

to the faid plaintiff, if, &c. And upon this writ the fheriff ^‘ ilLL v ’ 
returned a fare feci , and the defendant appeared and pleaded . J£RE V> C » 
in bar, that the plaintiff for a long time, to wit, for two 
years after the delivery of the faid tenements in execution for 
the damagedaforefaid, of his own wrong held the faid de¬ 
fendant 


in his hands for want of buyers, a feire 
facias would not lie, but either a fen - 
tioni exfonns* if the fheriff be ilill in office, 
or a diflringas nuper vicecomilcm if he be 
out of office. Ibid. So if the fheriff re¬ 
turn an clangavit, to a writ of retorno ha- 
bendo in replevin cither by plaint or writ, 
and removed into K. B. orC. B., a feire 
facias lies on the judgment of retorno ha- 
6 endo againil the pledges, to fhew cauie 
why their goods to the value of the goods 
replevied, and delivered to the plaintiff, 
flmuld not he delivered to the defendant. 
3 Mod. 56. Dorringtrni v. lidwln. S. C. 
Comber. !, Sitinn 244. 2 Show. 421. 
4S5. S. P. Fort. 330. Mulfo v. Shcre ; 
fee- tiie form of the feire freins. Rail. 
Tint. b Tluf. 1)rev. 274, 275. 
See alio 1 Saund. 195. a. b. note (3.) 

The hell way perhaps to explain the 
nature of a feire facias, will be to oonfider 
it, 1. when it is brought upon a recogni¬ 
zance acknowledged to fecure the pay. 
xrent of a debt, or to do fome other a&; 
2. upon a recognizance entered into by 
bail; 3 upon a judgment; and 4 upon 
letters patent. And firft as to a recog¬ 
nizance to fccure the payment of a debt j 
it is to be obferved, that a recognizance 
is an obligation acknowledged either be¬ 
fore fome court of record, or before any 
one of the judges of Wejlminfer Hail in 
term, or out of term, and in any part of 
Jin gland, or before the lord chancellor 
or keeper, or by the cuflom of the erty 
of Jqndun, before the mayor and aider- 


men, or the mayor fingly, oY before fpe- 
cial commiffioners appointed by the king, 
and afterwards entered of record : for it 
is not a perfect record until it be enroll¬ 
ed in fome court of record. Brc. Abr. 
execution, 3-50 ■; fee Jeffre/on v. Morton, 
ante , 7. note ( 5.) If the conufee or 
conufor, die within a year after the ac¬ 
knowledgment of a recognizance, it is 
neceffary to fue out a j'cire facias in or¬ 
der to have execution upon it. 2 Iuft. 
471. 393. So if the conufee did not 
take out execution within a year after 
the day of payment afligned in the re¬ 
cognizance, he was obliged at common 
law- to commence an aft ion of debt upon 
the recognizance, for the law prefumed 
the debt was paid ; fee ante. 6. Jeffrcfon 
v, Morton, note (t.j but now by the 
llatute Wejlminjler 2. (13 Edw. I.) 

St. 1. c. 45. the conufee may fue out a 
feire facias to revive the recognizance 
and put it in execution, if the conufor 
cannot ftay it by pleading fuch matters 
as the law judges fufficient for that end* 
2 Inft. 469. F. N. B. 59y, 596, 597. 
7th edit. Rtatutes-merchant, and re- 
cbgnizances in the nature of a ftatuto 
ftaple, feem to have an advantage over 
recognizances at common law in this 
refpeft ; for it is holden that the conu- 
fecs of thole itatutes may fue out execu¬ 
tion at any time without a fire facias $ 
or if t,he conufee die, his executor may 
fue out execution withc4fca feire facias t 
So if the conufor be returned dead by the 

(hcri^ 
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Ukpir- fendant out of the poffe(lion of the faid tenement with the 
Hiti. v. appurtenances, and the faid plaintiff for the whole time 
* M | ' r aforefaid, took, received and had, the rents, iffues and profits 
thereof to his own ufe, and this, &c. wherefore, &c. upon 
which the plaintiff demurs in law. 

And 


(heriff, execution it feems may cither be 
taken out againit his lands without a Jcire 
facias againft his heir, or the conufee may 
fue it out againft. the heir and terre- 
tenantsat hisele&ion. 2 Inft. 471. 395. 
Bro .Jlatute-merchant, 16.43. 50. Bac. 
Abr. execution. 335. Scire facias. 413. 

So if a man acknowledge a recogni¬ 
zance at common law to be paid at a day 
within a year after, the conufee may have 
execution by Jieri facias or elcgii within 
a year after the day of payment without 
a Jcire facias, though the year be pall 
from the date of the recognizance. 1 
Roll. Abr. £99. (O.) pi. 2. 2 Inft. 471. 

If two perfons acknowledge a recog¬ 
nizance jointly and feverally, the conu¬ 
fee |nay fue out fcveral writs of Jcire fa¬ 
cias againft the conufors. 2 Inft. 395. 
And if the fum be made payable by the 
recognizance at three feveral days, the 
conufee, after the firft day of payment is 
clapfed, may have execution for the fum 
then due immediately, and for the other 
funrts as they rcfpe&ively become due, 
without waiting for the laft day of pay¬ 
ment } and this holds as well on recogni¬ 
zances at common law, as by ftatutej of 
which the rcafonfeems to be becaufe they 
are in the nature of three feveral judg¬ 
ments. Co. Litt. 292* b. 2 Inft. 395 "* 

2. We will in the fecond place confider 
the recognizance which is entered into by 
bail 3 and that is either in an a&ion, or 
upon a writ of error; and firft as to the 
recognizance bail in an a&ion. If 
the a&ion is in the common pleas, the 


recognizance is taken in a penalty or 
fum certain, being double the amount 
of the fum fworn to, and contains a con¬ 
dition, that if the defendant be condemn¬ 
ed in the a&ion, he Ihall pay the con¬ 
demnation money, or render himfclf a 
prifoner to the Fleet, or the bail will pay 
the money for him. Formerly the bail 
might enter into the recognizance joint¬ 
ly with the defendant, who was bound in 
double the amount of the fum fworn to, 
and the bail in the Angle fum ; but now 
by a rule of that court, the defendant is 
uot permitted to enter into the recogni¬ 
zance at all, but each of the bail mull 
enter into a recognizance in double the 
fum fworn to. 1 Bof. and Pull. 530. 
But if the a&ion is by bill, the recogni¬ 
zance of the bail is general, that if the 
defendant Ihall be condemned in the ac¬ 
tion, he (hall fatisfy the colls and con¬ 
demnation money, or render himfclf to 
the cullody of the marlhal, or that the 
bail will fatisfy them for him. Cro Jac. 
645, -dpptfley v. Ive Cro. Car. 482. 
South v. Griffith. 2 Salk. 364. Shuttle v. 
Wood-, fee the form of the recognizance 
in C P. Sell. Prac. 139. and in K. B. 
Tidd’s Prac. Forms. 94. But the court 
will not permit the plaintiff to levy, out 
of the penalty of the recognizance, equit¬ 
able cofts, which he had been really put 
to, but were not included in the judg¬ 
ment. 2 Str. 826. Baldwin v. Morgan. 

If the principal, after judgment againft 
him, does neither pay the condemnation 
money, nor furreuder himfclf to prifon, 

a Jcire 
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And Powys ferjeant, for the plaintiff, took an exception to Undee- 
the plea, becaufe the defendant fays, that the plaintiff, for Hltt v ‘ 
two years after the delivery of the tenements in execution, . EVEKEUt 
&c. held out the defendant, but does not fay that the holding 
out was for two years next after the delivery, &c. as he 
ought, for perhaps the holding out was after the purchafe of 
the plaintiff’s writ, and then it is nothing to the purpofe. 

Kelynge 

a fcire facias lies again(l the bail. 2 Lutw. the return of the capias ad fatisfacicndum, 
1269. Spgris r. Cole. 1279. Baxter v. and before the return is filed, the bail 
Peach ; but it feems to be dearly fettled, are fixed, and the court will not flay the 
that no proceedings, either by fcire fa - filing of the return. 6 Term Rep, 284. 
cias, or ad. ion of debt, can be had againft Rawlinfon v. Gunffon. 
the bail upon their recognizance, before So where the principal dies after the 
a capias ad fatisfacicndum is taken out return of the capias ad fatisfacicndum, and 
againft the principal, and returned non before taking out a writ of fcire facias 
eji inventus : for the bail are not bound 'againft the bail, the writ may be fued 
to render the principal, until they know, out afterwards, and the court will not 
by the plaintiffs fuing out the writ of ftay the proceedings. zStr.yi’j. Bar- 
capias ad fatisfacicndum, that he means to ry v. Barry. S. C. 2 Ld. Raym. 1452. 
proceed againft the peifon of the defen- Or if lie dies between the return of 
dant. Sir IV. furies, 29. Sparrow v. Sow- the capias adfatisfacicndum , and the re¬ 
gale. Ibid. 13 S. Caf v. Dmgley. Cro. turn of the fecond fcire facias, the bail 
Car. 481. South v. Gryjf.th. Sty. 281. are liable. 1 Str. 511. Glyn v, Tates. 
Barcode v. Thompfon. Ibid. 288. 323. So the bail are liable, though the plain* 

S. C. 2 Lutw. 127 V Sparks v. "Cult, tiff takes a cognovit from the principal, 

I Ld. Raym. 156. JVihnore v. Clerk. 10 without giving any notice thereof to 
Mod. 207. IVeddall v. fcc.ir. No at- 'therg. 5 Term Rep. 277. Hodgfon v. At¬ 
tempt i:. in truth ever made to find out gent. ISnt if the plaintiff declares againft 
the principal in order to arreft him on the defendant, for a different caufe of 
the capias adfit'rfaciendum, but it is left action from that mentioned in the writ, 
at the Sheriff's office merely to give the as where the writ is again!! thedefendant 
bail notice that the plaintiff intends to as acceptor of a hid of exchange, and the 
proceed agauiil the defendant’s perioii : declaration is in covenant, zH.Blac. 278. 
and therefore it is the duty of the boil De la Lour v. Read ; or from that men- 
to fearch in the fheriff’s office to know tinned in the affidavit to hold to bail, as 
whether any capias adfatisfaciendum is left where the affidavit is for money had and 
there. 3 Burr. 3 ;6o. Hunt v Coxe. But received by three defendants and another 
if the capiasaJjaiisfacisndum be regularly who is dead, and the declaration is for 
fued out and returned, it may he fled at money had 'and receivfid by the three de- 
any time, the filing being mere matter of fendantsonly, 6 Term Rep. 364. Spald- 
form, t Lev. 225. Gee v. Fane. 3 Burr, ingv Mure • or where the affidavit is in 
1360. Hunt v. Coxe- 1 Black. Rep. 95. ajfumpfil, and the plaintiff declares in tro- 
S.C. So that if the principal dies after vcr. 7 Term Rep. 80 . Tethermgton v. 

0^4 ‘ Goidingt 
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Under- Kelynge chief juft ice anfwered, that it appears by the plain- 

hill v. tiff’s own (hewing, that all the monies were not levied at the 
Devereux. . , . ° , - , . . . 

( . time the writ was purchafed, and it alfo appears that the writ 

had been pending only a year; therefore the holding out was 

at lead a year before the purchafing of the writ, and fo there 

was no caufe for the plaintiff to have reftitution. 


Golding ; or where the plaintiff fues by 
original writ in one county, and declares 
in a different county, 3 Lev. 235. Tates 
v. P/aintm ; in thefe cafes the bail are 
difeharged. So, where the caufe is re¬ 
ferred to atbitration, the bail are dif¬ 
eharged, unlels a verdict be taken for 
the plaintiff; and therefore in that cafe 
an inquiry fhould always be made whe¬ 
ther there are bail to the aftion, or not. 

The capias ad fatisfaciendum againft 
the principal fhould be direfted to the 
(heriff of the county where the aftion was 
laid; and where the proceedings are by 
bill, there mull be tight days, or if by 
original 1; days, between the tefle and 
return of the writ. 1 Salk.602. Ball's. 
Rtijfel. S. C. 2 Ld. Raym. 1177. there 
being a provifo in the flatute 13 Car. 2. 
St. 2. c. 2. f. 7. (which difpenfes with 
the ncccfiity of having 1 j days between 
the tefle and return of a writ of capias ad 
fatisfaciendum ) that the aft fhall not ex¬ 
tend to a writ of capias ad fatisfaciendum 
againft the defendant in order to make 
bail liable. And in order to charge the bail 
it muft lie 4 days exclufive in the fheriff’s 
office. 2 Salk. 599- Anon, and be made 
returnable, like the former proceedings, 
on a day certain, or general return day. 

The recognizance being forfeited upon 
the return of non eft inventus to the capias 
ad fatisfaciendum, (lie plaintiff may pro¬ 
ceed ag^’nft the bail and principal, if he 
be joined in the recognizance by fare 
facias, or action of debt. The plaintiff is 


Saunders 

at liberty to bring either one action of 
dell againft all the perfons bound in tiic 
recognizance, or fcverat'aftioCis againft 
each of them ; but onefeire facias is fuffi- 
cient: becaufe the recognizance, upon 
which the feire facias is founded, being 
joint and feveral, and the purport of it 
being to have execution according to the 
form and efflft of the recognizance, it 
therefore follows that, although-the feire 
facias be joint, the execution may be fe¬ 
veral. 1 Lev. 225,226. Gees.Fane. S-C. 
1 Sid. 339. Bac. Abr. Execution, 359. 

Before an aftion is commcnci d, or fare 
facias fued out, againft the bail upon the 
recognizance, the bail-piece ought regu¬ 
larly to be filed, and an entry made of 
the recognizance on a roll, which fhall 
be carried in and docketted. However, 
it is fufficicnt if it be done at any time 
before the bail are called upon to plead, 
for otherwise they may plead nul tie/ re¬ 
cord ; and if the recogniza:.ce-roIl be 
not carried in until afterwards, it feems 
they may withdraw then plea, and the 
plaintiff fhall pay the colls of it. In the 
common picas, and alfo in the K. B. 
when the proceeding is by original, the 
filazer enters the recognizance and 
dockets it; but when the proceeding is 
by bill, the recognizance is entered by 
the plaintiff’s attorney after the decla- 
ration, with a memorandum of the term 
it is of. See the form of entry in each 
cafe, Tidd’s Pra 8 Forms 99, too, 101, 
102. 2 Sell. 45, 4.6. 


The 
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Saunders, for the defendant, took an exception to the re¬ 
cord, becanfe the plaintiff in his writ fays, he was ready to 
fay the refidue of the money not levied, but he has not 
brought any money into court to tender to the defendant as 
he ought, and t^e entry of it fhould have been after the 
return of the writ in this manner: “ And thereupon the 
plaintiff brings here into court the faid 681 . 4s. ready to 
“ be paid to the defendant, if he will receive the fame,” 

&c. 


Under. 


hili. v. 
Devkrexjx. 


Qu. Whether it 
was fufficient for 
the plaintiff to 
fay that he was 
ready to pay the 
reiidue of the 
money, without 
temleiing it in 
court ? 


The jcitc facias muit iffue out of the 
court in which the adiion was depend¬ 
ing ; fee the form of it in the common 
picas. 2 Rich. Prac. C. P. 404. 415. 
5U1 edit and in the king's bench Tlief. 
J’rev. 229. Tidd’s Prafl. Forms , 394. 
396. 3^8. Tfiere is a difference be¬ 
tween a recognizance, which is in the 
natuie of a judgment, and a bond : 
if a feire facias be brought, againft two 
perfons only as bail, upon a recognizance 
acknowledged by them and the prin¬ 
cipal jointly and feverallv, it will be 
bad on demurrer, and the writ fhall 
abate, bccanfe, being founded upon a 
record, the plaintiff ought to fet forth 
the caufe of the variance from the re¬ 
cord, as that the principal was dead. 
But if an a&ion bt brought upon a joint 
and feverat bond againft two only, 
where there are three or more obligors, 
the defendants ought to plead in abate¬ 
ment that it was made by them and 
others in full life not named in the writ; 
for the court will not intend that the 
bond was feakd and delivered by all that 
are named in it ; and therefore the de¬ 
fendants cannot demur upon it, though 
it be entered in hx verba. All. 21. Black- 
well x. /Olsten, See 1 Saund. 291. Ca¬ 
lc !. 1 v. J r a::gban, note (1 }• 

Although a recognizance of bail be 
taken a&ually by a judge of the K. B. 
at his chambers in Serjeants’ Inn, yet 


the courfe of the K. B. is to enter it as 
taken in court , the recognizance not being 
obligatory in that court by the caption, 
but by its being entered of record; 
therefore in the K. B. a Jcire facias or 
a&ion of debt, mufl be brought in Mid- 
dlefex where the record is, and not elfe- 
where; but in the C. B. the recogni¬ 
zance is a record immediately upon the 
caption by a judge of the C. B. at his 
chambers, and binds the lands of the co- 
nufors before it is filed at Wejlminjler ; 
and when filed it is a record in court, and 
a feire facias or debt lies upon it, either 
in Middleftx where it is filed, or in Lon¬ 
don where it was taken. And if the de¬ 
claration in feirefacias, or debt, ftate that 
the recognizance was taken in the court 
of C. B*, and upon nul tie! record pleaded, 
the recognizance certified appear to have 
been taken by one of the judges of the 
C. B. at his chambers, and afterwards de¬ 
livered by him into court to be inrolled, 
it is a fatal variance, and a failure of the 
record. 2 Salk. 564. Shuttle v. Wood. 
S.C. Ibid. 600.659. 6Mod.42. Hob. 
195. Hail v. Winckfield. S. C. 1 BrownL 
69. Sty. 9. Andrew's cafe. S. C. All. 
12. 2 Lutw. 1287. Redman v. Idle, z 
Black. Rep. 768. Kenny v. Thornton. 
And fuch variance cannot be amended 
after the defendant has pleaded nul tiel 
record, for there may be a recognizance 
that agrees with it. 1 Salk. 52. Buctfom 

v. Hof. 


f2 d Underhill verfus Devereux. 

Under* Sec. but it not being fo, the defendant will lofe thefe monies 
hill v . which, by the plaintiff’s own (hewing, were due to him and not 
PavEREux.^ | ev j c j^ jf judgment (hall be given for the plaintiff upon this 
record; and for this fault of the plaintiff, in not tendering 
the money in court, he faid, the plaintiff cannot have judg¬ 
ment if the plea had been bad (5}. But the court did not 


v. Hojkins. See the proper form of declar¬ 
ing upon a feire facias taken before a 
judge at chambers. Brownl. Rediv. 433. 

Next as to the recognizance by bail 
on a writ of error : by .datute 3. Jac. 1. 
c. 8. the plaintiff in the writ of error 
muff be bound, with two fufficient fure- 
ties, to the perfon for whom the judg¬ 
ment is given, by recognizance in doable 
the fum adjudged to be recovered by the 
former judgment, to profecute a writ of 
error with effedt, and alfo to fatisfy and 
pay, if the judgment be affirmed, all and 
ftngular the debts, damages and cods ad¬ 
judged upon the former judgment, and 
all coils and damages to be awarded for 
the delaying of execution Foil. xoi. i. 
See the form of the entryof recognizance 
©f bail on error from the king’s bench 
to the exchequer chamber. 1 idd s PraB. 
Forms , 477- 1 herefore if th'e judg¬ 

ment be affirmed, or the plaintiff do not 
profecute the writ, and in confequence 
thereof it be nonproffed or difeontinued, 
the defendant in error may fue the bail 
upon their recognizance either by action 
of debt, or feire facias , at his ekaion, 
The writ of feire facias is made out by 
the clerk of the errors, and cn a .recogni¬ 
zance taken in the K. B. the writ recites 
not only the recognizance, but the con¬ 
dition of it, and the affirmance of the 
judgment; fee the form of the writ, 
Tidd’s PraR. Forms , 4C0. ; but on a 
recognizance taken in the C, B., the 
fieri facias only Hates the recognizance, 


_p^y 

and the non-payment of the fum acknow¬ 
ledged to be due ; fee the form of the 
lull mentioned writ, Tidd’s *Pra 8 . Forms, 
399. for in that court the condition of 
the recognizance in error is not incorpo¬ 
rated, as it is in a recognizance of bail 
on a capias ad refpondendum, but is fub- 
lcribed by way of defeafance, fo that the 
recognizance and condition are two dif- 
tin£t records. Barnes, 93. Malland v. 
Jmlins. 339. Crnjfe v. Porter. Befidcs 
which, if the condition were dated, it 
would alfo be nccefiary to date the affirm¬ 
ance of the judgment, which might occa- 
fion a difficulty, if the bail fhould plead 
nul tie! record of the judgment of affirm¬ 
ance, which remains in the king’s bench. 
Tidd’s Prac. K. B. 102Z. 2d edit. 

In this cafe a render will not excufe 
the bail, therefore there is no occafion 
to fue out a capias ad fatisfaciendum in 
order to proceed againft them. The 
feire facias againd the bail in error mud 
be brought in the court where the re¬ 
cognizance was taken, unlefs it was 
taken in the common pleas, and then 
the feire facias may be brought either 
there, or in the king’s bench to which 
the record is removed ; a certiorari lying 
to remove the recognizance of bail in 
error to the king’s bench, after the judg¬ 
ment is affirmed there. 4 Mod. 104; 
Barfda.lt v. Drew. I Show. 343. Comb. 
19 g S. C. The form of the feire facias 
when brought in the king’s bench may 
be feen in Lill. £nt. 343. 

3. As 
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pay much regard to this objection, but for the reafon of the Undh*- 
chief juftice they held the plea good} wherefore it was ad- n H,LL v ' 
judged for the defendant. . EREU *- 

Note } There was no queftion about the matter of law, 
namely, that, if the party himfelf holds out the tenant by 
elegit from the tenements extended, the tenant by elegit may 

hold 


3. As to a fire fdtias upon a judg- 
ment; and that is either by or againft 
the fame, or different parties. This 
writ is given by the ftatute of We/ltnin- 
fltr t. (13 Edw. t ) c. 45. to the plain* 
tiff in a perfonal action to revive the 
judgment, where he has omitted to fue 
out execution within a year after judg¬ 
ment obtained ; fee ante, p. 6 . Jejfrefon 
v. Morton., note (1.) It is now fettled 
that a feire facias lies on a judgment in 
rjeftment, for the words of the ftatute 
above-mentioned are “ vel alia qua- 
cumque irrotulata" which comprehend 
ill judgments, and give the like remedy 
an them by feire facias , as the demand- 
int had on a judgment In a real a&ioti 
it common law. 2 Salk. 600. ProUor 
1. Johafon. BaC. Abr. execution, 36-. 
The reafon, why the plaintiff is put to 
lis feire facias after the year, is, becaufe 
where he lies by fo long after his judg¬ 
ment, it fhali be prefumed that the judg¬ 
ment is executed, or that the plaintiff 
las releafed the execution, and therefore 
he defendant is not to be difturbed 
without being called upon, and having 
in opportunity of pleading that the 
udgment is executed, or the releafe, or 
hewing other caufc, if he can, why 
xecution fhould not iffue againft him. 
!bid. The year muft be computed from 
he day of figning judgment. Barnes, 
97, Sympjon v. Gray, and is to be 


reckoned by calendar months, and not 
by terms. 1 Str. 301 Winter v. Light- 
bound, 

But although the general rule be, that 
the plaintiff cannot take out execution 
after the year without a fire facias , yet 
the rulf muft be underftood with fome 
qualification ; for if the defendant 
brings a writ of error, and thereby hin¬ 
ders the plaintiff from taking out exe¬ 
cution within the year, and the plaintiff 
in error is nonfuited, or the writ of error 
abated or difeoruinued, or the judgment 
affirmc-d, the defendant in error may 
proceed to execution after the year with¬ 
out a feire facias ; becaufe the writ of 
erior was a fuperfedeas to the execution, 
and thg defendant in error muft wait 
until it be determined, i Inft. 471. 5 
Rep 88. Gamon* s cafe. Cm. Eli*. 
416. Goodwin v. Grudge. 1 Roll. Abr. 
*99. (N ) pi 9. Carth. 237. Howard 
v. Pitt. 6 Mod. 2S8. Booth v. Booth. 
S. C. 1 Salk. 322. Lane, 20. Dennis 
v. Drake. Bac. Abr. execution , 362. 
And if the year had expired before the 
writ of error was fued out, and the 
judgment is affirmed, or the plaintiff in 
error is nonfuited, or the writ of error 
is difeontinued, the plaintiff m^y fue out 
execution without a fire Jacias t for the 
writ of error revived the judgment.'* 
Cro. Jac. 364. Bcllqfts v. Hanford. 
S. C. i Roll. Rep. 104, i Roll. Abr. 

890* 
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&c. but it not being fo, the defendant will lofe thefe monies 
which} by the plaintiff’s own (hewing, were due to him and not 
levied, if judgment (hall be given for the plaintiff upon this 
recordj and for this fault of the plaintiff, in not tendering 
the money in court, he faid, the plaintiff cannot have judg¬ 
ment if the plea had been bad (5). But the court did not 

pay 


v. Hojkins. See the proper form of declar¬ 
ing upon a fcire facias taken before a 
judge at chambers. Brownl. Rediv. 433. 

Next as to the recognisance by bail 
on a writ of error : by .ftatute 3. Jac. 1. 
c. 8. the plaintiff in the writ of error 
muft be bound, with two fufficient fure- 
ties, to the perfon for whom the judg¬ 
ment is given, by recognizance in doable 
the fum adjudged to be recovered by the 
former judgment, to profecute a writ of 
error with effedt, and alfo to fatisfy and 
j»y, if the judgment be affirmed, all and 
fjngular the debts, damages and cods ad¬ 
judged upon the former judgment, and 
all cods and damages to be awarded for 
the delaying of execution. Pod. 101. i. 
See the form of the entry of recognizance 
of bail on error from the king’s bench 
to the exchequer chamber. Tidd’s Pit 8 . 
Forms, 477. *1 herefore if th'e judg¬ 

ment be affirmed, or the plaintiff do not 
profecute the writ, and in confequence 
thereof it be nonproffed or difeontinued, 
the defendant in error may fue the bail 
upon their recognizance cither by action 
of debt, or fcire facias, at his tied ion, 
The writ of fcire facias is made out by 
the clerk of the errors, and on a.recogni- 
zance taken in the K. B. the writ recites 
not only the recognizance, but the con¬ 
dition of it, and the affirmance of the 
judgment; fee the form of the writ, 
Tidd’s PraB. Forms, 400.; but on a 
recognizance taken in the C, B., the 
f ire facias only dates the recognizance, 


and the non-payment of the fum acknow¬ 
ledged to be due ; fee the form of the 
lad mentioned writ, Tidd’sWa#. Forms, 
399. for in that court the condition of 
the recognizance in error is not incorpo¬ 
rated, as it is in a recognizance of bail 
on a capias ad refpondendum, but is fub- 
feribed by way of defeafance, fo that the 
recognizance and condition are tvro dif- 
tindt records. Barnes, 93. Malland v. 
Jenlins. 339. Crnjfe v. Porter. Befidcs 
which, if the condition were dated, it 
would alfo be nccedary to date the affirm¬ 
ance of the judgment, which might occa- 
fion a difficulty, if the bail (hould plead 
nul tic! record of the judgment of affirm¬ 
ance, which remains in the king’s bench. 
Tidd’s Prac. K. B. 1022. 2d edit. 

In this cafe a render will not excufe 
the bail, therefore there is no occaflon 
to fue out a capias ad falisfaciendum in 
order to proceed againd them. The 
fcire facias againd the bail in error mud 
be brought in the court where the re¬ 
cognizance was taken, uniefs it was 
taken in the common picas, and then 
the fcire facias may be brought either 
there, or in the king’s bench to which 
the record is removed ; a certiorari lying 
to remove the recognizance of bail in 
error to the king’s bench, after the judg¬ 
ment is affirmed there. 4 Mod. 104; 
BarfdaU's.Drevs. t Show. 343. Comb. 
199 S. C. The form of the fcire facias 
when brought in the king’s bench may 
be feen in Lill. Ent. 343. 

3. As 
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pay much regard to this objcttion, but for the reafon of the 
chief juftice they held the plea good; wherefore it was ad- 
judged for the defendant. 

Note j There was no queftion about the matter of law, 
namely, that, if the party himfelf holds out the tenant by 
elegit from the tenements extended, the tenant by elegit may 

hold 
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3. As to a feire fdtias upon a judg¬ 
ment ; and that is either by or againft 
the fame, or different parties. This 
writ is given by the ftatute of Wtftmtn- 
Jler 2.(13 Edw. t ) c. 45. to the plain¬ 
tiff in a perfonal atfion to revive the 
judgment, where he has omitted to Cue 
out execution within a year after judg¬ 
ment obtained ; fee ante, p. 6 . Jeff ref an 
v. Morton , note (1.) It is now fettled 
that a feire facias lies on a judgment in 
ejedment, for the words of the ftatute 
above-mentioned are “ vel alia qua- 
“ cumquc irrotulata” which comprehend 
all judgments, and give the like remedy 
on them by feire facias, as the demand¬ 
ant had on a judgment In a real a&ion 
at common law. 2 Salk. 600. ProQor 
v. Jo/tifon. BaC. Abr. execution, 36-. 
The reafon, why the plaintiff is put to 
his feire facias after the year, is, becaufe 
where he lies by fo long after his judg¬ 
ment, it fhall be prefumed that the judg¬ 
ment is executed, or that the plaintiff 
has releafed the execution, and therefore 
the defendant is not to be diflurbed 
without being called upon, and having 
an opportunity of pleading that the 
judgment is executed, or the releafe, or 
ihewing other caufe, if he can, why 
execution fhould not iffue againft him. 
Ibid. The year muft be computed from 
the day of figning judgment. Barnes, 
I97. Sympjon v. Gray, sod is to be 


reckoned by calendar months, and not 
by terms. 1 Str. 301 Winter v. Light- 

bound. 

But although the general rule be, that 
the plaintiff cannot take out execution 
after the year without a feire facias , yet 
the rul{ muft be undetftood with fome 
qualification ; for if the defendant 
brings a writ of error, and thereby hin¬ 
ders the plaintiff from taking out exe¬ 
cution within the year, and the plaintiff 
in error is nonfuited, or the writ of error 
abated ordifeoruinued, or the judgment 
affirmed, the defendant in error may 
proceed to execution after the year with¬ 
out a feire facias ; becaufe the writ of 
error was a fuperfedeat to the execution, 
and thg defendant in error muft wait 
until it be determined, i Inft. 471. 5 
Rep 88. Gurnon’s cafe. Cm. Eliz. 
416. Goodwin v. Grudge. 1 Roll. Abr. 
*99. (N ) pi 9 Carth. 237. Howard 
v. Pitt. 6 Mod. 288. Booth v. Booth. 
S. C. 1 Salk. 322. Lane, 20. Dennis 
v. Drake. Bac. Abr. execution, 362. 
And if the year had expired before the 
writ of error was fued out, and the 
judgment is affirmed, or the plaintiff in 
error is nonfuited, or the writ of error 
is difeontinued, the plaintiff m^y fue out 
execution without a feire facias, for the 
writ of error revived the judgment.* 
Cro. Jac, 364. BtUafu v. Hanford. 
S. C. 1 Roll, Rep. 104. 1 Roll. Abr. 

899. 
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Under- hold over : but otherwife, if a ftranger holds out the tenant 

hill v. by */«£»> j for there the tenant by tlegit (hall not hold over 

. SVE ‘ tKUX ’ againft the reverfioner, but is put to his action of trefpafs 
againft the ftranger, as fully appears in Sir Andrew Cor- 
(0 4 Rq>. 8*. b. bet's (<•) cafe (6). f 


899. (N ) pi 3, 4, 5. Lane, 2D. 1 

Show. 402. 403. Howard v. Put. 

So if ihe plaint iff has judgment with 
a ccjfet cxecutio, or flay of execution for 
a year, he may after the year take out 
his execution without a fare fa tins, be- 
caufc the delay is by coufcnt of parties, 
and in favour of the defendant. 6 Mod. 
2*8. Booth's. Booth. S. C. 1 Salk. 322. 
Bac. Abr. execution , 362. It \yas for¬ 
merly holden, that if the plaintiff had 
been tied up by injun&ion out of chan¬ 
cery for a year, he could not take out 
execution v ithout a fire facias, becatife 
courts of law do not take notice of chan¬ 
cery injunftions as they .do of writs of 
error, 6 Mod. 288. 1 Salk. 322. Bac. 
Abr. execution, 363. 1 Str. 301. Win¬ 
ter v. Lighthound: but it has been ftnee 
decided, that if the plaintiff has been 
prevented from filing out execution with¬ 
in the year by the defendant’s obtaining 
an injunction out of chancery, he may 
i’ue out execution afterwards without a 
fire facias. 2 Durr. 660. Michel v. Cue. 
So where a fieri facias, or capias ad fa- 
ilsfaciendum is taken out within the 
year, and not executed, a new writ of 
execution may be fued out at any time af¬ 
terward without a fire facias , provided 
the firft writ be returned and tiled, and 
continuances entered from the time of 
iffuing itfee ante , 68. continuation of 
note 11.) And the continuances may be 
entered after the iffuing of the fecond 
writ, utilefs a rule be made upon motion 
fur the proceedings to remain in fiatu yuo. 


Tidd’s Frac. IC28. 2d edit. If me 
Judgment be under feven years old. tiu. 
plaintiff may fue out a f ire fad .s as a 
matter of couife 1 without any rule, or 
motion ; if it be above ieven years, but 
under ten, he cannot have a f ire facias 
without a tide-bar rule; 2 Salk. 59S. 
Har difly v. Barny : but if it be above ten 
years old, but under twenty, there mnil 
be a motion under counfcl’s hand, fup. 
ported by an affidavit that the judgment 
is unfatisfied; and if the judgment be 
of more than twenty years llandir.g, 
there muft be a rule to fhew caui'e on a 
fimilar affidavit. Tidd’s Frac. 404 
note (g.) and io;t. rd edit. The fit e 
facias mull be fued out of the fame court 
where the judgment was given if the 
record remains there. Com. Di:r Pica■ 

ci 

der. (3 I,. 3.) or if it be removal, 
then out of the court where the record 
is. See the form of a f ire facias up,in 
a judgment after a year. Thef. Brev. 
224. Tidd’s I'rac. Forms, 418, 4T9, 
420,421. This being a judicial writ, 
muft purfue the nature of the judgment, 
thereforeif a joint judgment be obtained 
3 gainft two, the fire facias muft be 
againft both. 2 Salk. 598. Pant on v. 
Hall. S. C. Carth. 105. 

If the judgment of an inferior court 
is removed into the king’s bench by 
certiorari, or by writ of error, it muft 
appear in the writ of fire faeias upon 
fuch judgment, how it came into the 
king’s bench ; for if it came in by cer¬ 
tiorari, the fire facias ought to (hew the 
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particular limits of the inferior jurif- 
diftion, and pray execution within thofe 
limits. But if the judgment he removed 
into the king’s bench by writ of error 
and affirmed, the party may have exe¬ 
cution in any part of *England, for by 
the affirmance it is become the judgment 
of the king’s bench I Ld Raym. 216. 
GuHissm v. Hardy. S- P. 1 Lev. 134. 
Herbert v. Alcockc. If, after the judg¬ 
ment has been revived by fare facias, 
the plaintiff do not take out execution 
within a year, or the defendant die be¬ 
fore execution, the plaintiff muff fue 
out a new fire facias , but may have it 
without motion, for the judgment was 
revived before. 2 Salk. 598 Hardi'ly v. 
Jiarny. Tidd’s Prac. 1034. 

In debt on bond conditioned for the 
payment of money by inftalments, where 
the proceedings are ftayed on payment 
of one or more of the inftalments, judg¬ 
ment is entered as a fccurity for the re¬ 
mainder with a ftay of execution till 
they become due; and in fuch cafe 
there feems to be no ncccffity for a feire 
facias , if execution be taken out within 
a year after each default. 2 Str. 957. 
Daily v Wilkins. S- P. 2 Black. Rep. 
yc6. Masfcn v. Touches. 

Where judgment is entered in an ac¬ 
tion of debt on bond, or on any penal 
fum, for non performance of covenants 
or agreements contained in any inden¬ 
ture, deed or writing, we have already 
obferved (fee 1 Sauad. 58. Gain:ford v. 
Griffith , note (1.) that by the ttatute 
89 W. 3. c. 11. f. 8. it remains as 
a fccurity to anfwer fuch damages as 
fhall or may be fuftained by a further 
breach of any covenant contained in the 
fame indenture, deed, or writing; and 
the'plaintiff may have a feire facias. 
upon the judgment fuggefting other 
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breaches of the faid covenants or agree¬ 
ments. See the form of the fare facias, 
Tidd’s Prac. Forms, 430. 

By ftatute 5 Geo. 2. c. 30. f. 9. it is 
enafted “ that in cafe any commiffioa 
“ of bankruptcy (hall iffue againft any 
4 ‘ perfon or perfons who fhall have been 
“ difeharged by virtue of that aft, or 
** fhall have compounded with his, her, 
“ or their creditors, or delivered to 
“ them his, her or their eftate or effefts, 
“ and been releafed by them, or been 
“ difeharged by any ad for the relief 
“ of infolvent debtors, then and in either 
“ of thofe cafes, the body and bodies 
“ only of fuch perfon and perfons con- 
“ forming as therein mentioned (hall be 
“ free from arreft and imprifonment 
“ by virtue of that aft ; but the future 
“ eilate and effefts of every fuch perfon 
“ and perfons fhall remain liable to his f 
“ her, or their creditors, as before the 
“ making of that aft, (the tools of trade, 
“ the neceffary houfehold goods and 
“ furniture, and neceffary wearing ap- 
V parel of fuch bankrupt and his wife 
“ and children only excepted) unlefs 
“ the aftate of fuch perfou or perfons 
“ againft vftiom fuch commiffion fhall 
“ be awarded, (hall produce clear of all 
“ cliarges, fufficient to pay every cre- 
“ ditor under the faid commiffion, fifteen 
“ (hillings in the pound for their refjpec- 
“ tive debts.” Although a prior com- 
miflion has been fuperfeded by con fen t, 
yet a fecond bankruptcy does not pro- 
teft future effefts, unlefs fifteen (hillings 
in the pound are paid under the fecond 
commiffion. XJoug. 46. Thornton v. 
Dallas. 

If judgment be obtained againft a 
bankrupt before he has had his certif£ 
cate under the fecond commiffion, it is 
a general or.e j but if given afterwards 

it 
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h may be fpeciai againft his future eftate 
and effefts with the exception of his 
tools of trade, neceflary houfehold goods 
&c- as mentioned in the ftatute. The 
plaintiff cannot, on a general judgment, 
fue out a facial execution again ft the 
future effefts of the bankrupt, for the 
execution mu ft follow the judgment, and 
be warranted by it, i Term Rtp Jo 
Buxton v. Mardin > but mu ft proceed by 
fc'ure facias. That writ muft ftate the 
judgment, and the circumftances which 
make the defendant’s future eftate and 
effects liable to fatisfy it; as that he was 
before a bankrupt, or had compounded 
with his creditors, &c. and particularly 
it is neceflary to aver, that the bank¬ 
rupt’s eftate had not paid fifteen (hillings 
in the pound under the fecond commif- 
fion at the time of fuing out the writ of 
Jcire facias ; for the words of the ad, 
« that the future eftate and effefts of 
*• fuch perfon fhall be liable to his cre- 
•* ditors, unlefs the eftate fhall produce 
** fiifficient to pay fifteen (hillings in the 
« pound, &c.” being in the enafting 
elaufe, it has been holden, that the feire 
facias muft negative that exception; 
according to the diftinftiorf taken by 
Treby C. J. in Jones v. Axen. t Ld. 
Raym. 120. who fays “ the difference 
is, that where an exception is moor¬ 
s' porated in the body of the elaufe, 
** be who pleads the elaufe, ought alfo 
«* to plead the exception ; but when 
there is a elaufe for the benefit of the 
•*/pleader, and afterwards follows a 
«* provifo which is againft him, he fhall 
** plead the caufe, and leave it to the 
«« adverfary to fhew' the provifo.” 7 
Term. Rep. 27. Gill v. Serivens. 1 
Saund. 358. note. The feire facias 
muft then ftate that the defendant has 
become feifed or pofieffed of fome eftate 
or effefts, and commands the fhcriff that 
22 


he make known to the defendant to ap* 
pear in court at the return day, to fhew 
caufe why the plaintiff fhould not have 
execution of the debt or damage s, to be 
levied of the eftate and effefts, whereof 
the defendant'has become feiie 1 or pof- 
feffed, fince the obtaining of his certi¬ 
ficate under the laft commffion, except 
his tools. See. Ibid 

By the lords’ aft 3? Geo. 2 c. 28. f. 
20. it is provided, that’ •* notwithftand- 
ing any diicharge obtained by virtue 
of that aft for the perfon of any fuch 
“ prifoner, the judgment obtained 
“ againft every fuch prifoner fhall con- 
,f tinue and remain in force, and cxe- 
“ cution may at any time be taken out 
“ thereon againft the lands, tenements, 
“ rents or hereditaments, goods or 
“ chattels of any fuch prifoner, other 
“ than except the neceflary wearing 
“ apparel and bedding for himfelf and 
“ family, and the ncceffary tools for the 
“ ufe of his trade or occupation, not 
“ exceeding 10I. in value in the whole, 
“ as if he had never been before arref- 
“ ted, taken in execution and releafed 
“ out of prifon by virtue of that aft.” 

In like manner, and for the fame rea- 
fon, it has beta holden that no fpeciai 
execution can be taken out on a general 
judgment obtained againft a defendant, 
before his difeharge under an infolvcnt 
aft, without firft fuing out a feire facias. 
l Term Rep. 80. Buxton v. Mar din \ in 
which cafe it was adjudged, that a war¬ 
rant of attorney to confefs a judgment 
having been given before an infolvent 
aft was made, which the defendant was 
. intitlsd to plead in difeharge of his per¬ 
fon, &c. a general judgment figned un- 
der fuch warrant of attorney after the 
defendant’s difeharge did not warrant 
a fpeciai execution under the aft, for the 
execution muft follow the judgment $ 

but 
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but the plaintiff muff bring a fcire facias. 
And it has been determined, that the 
cSe&s acquired by an insolvent after 
his difcharge under ftatute 34 Geo. 3. 
c. 69. are not prote&ed by the 31ft 
fe&ion of that ftatute, which exempts 
only the perfons of fuch as are dif- 
charged under it from imprifonment for 
prior debts, but leaves the ejfcds which 
they acquired after their difcharge lia¬ 
ble to be taken in Execution for a debt 
due before. 6 Term Rep. 366. Spalton 
v. Moorboufe. 

In the next place, let us confidcr the 
writ of fcire facias on a judgment by or 
againft different parties. 

We have already obferved (ante, 6. 
Jtjfrtfon v. Morton , note 1.) that the 
rule in this cafe is, that where a new 
perfon, who was not a party to a judg¬ 
ment, derives a benefit by, or becomes 
chargeable to the execution of it, there 
snuff be a fcire facias to make him a 
party to the judgment, 1 Ld. Raym. 
245. Penoyer v. Brace. S. C. 1 Salk. 
319, 320. 2 Ld. Raym. 768. Spucen v. 
Ford. 2 Inft. 471. On this rule arc* 
founded the cafes of furvivorfhip, mar¬ 
riage, bankruptcy and death; and firff 
of furvivorfhip. 

At the common law in all actions, 
where there are two or more plaintiffs 
or demandants, the death of one of 
them pending the fuit, that is. before 
final judgment, is an abatement of the 
a&ion, though the property furvives to 
the other, except in a few cafes, fuch 
' as in a quart impedit by two, where out 
of neceifity the death of one does not 
abate the fuit, for the fix months may 
pafs, or a lapfe incur,' before the fur- 
vivor can bring another aftion, and 
therefore, if the writ abates, the a£lion 
will fail; or in an audita querela by 
two, for it is only in difcharge ; or in 
debt by two execute! $, where one was 
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fummoned and fevered, and dies, the 
writ does not abate, to Rep. 134. Read 
and Readman a cafe. Cro. Jac. ig. 
Leigh v. Brown. 2 Lev. 82. Dacres ▼. 
Duniin. S. C. t Vent. a.35. Sir T. 
Raym. 463. Wedgtwood v. Baity. 3 
Mod. 249. Capel v. Saltonfal $ and the 
cafe of Spring v. Barrett. 2 Bulf. 262. 
to the contrary, was denied in Sir T. 
Raym. 463. So where there are two 
or more tenants, or defendants, the 
death of one of them, pending the ac¬ 
tion, abates the fuit. Bro. Brief. 29^. 
Cro. Car. 574, 583. 589. The ting v. 
Dry den. 1 Show. 56. Dove v. Martin. 
l Leon. 44. Knight'& cafe. Plow. 186. 
b. ljfood<ward v. Lord Darcey. Sir T. 
Raym. 131. Worral v. Brand. S. C- 
1 Lev. 165. 1 Sid. 259. But 

the action does not abate by the death 
of one of the tenants, or defendants, 
when the other has the whole by fur- 
viyor/hip. Cro. Car. 574. The king v. 
Dry den. Hard. 113. Toung v. Woolaftm, 
Nor where the adlion is founded on a 
tort, as in trefpafs; ejectment, trover, 
conipsracy, and the like, againff two, 
and gne dies, though they are charged 
jointly. «Bro. Brief. 80. Yelv. 209. 
Spencer v. Rutland. 2 Lev. 82. Sir T. 
Raym. 131. 463. Cro. Eliz. 145. Hitt. 
v. Tempejl. Cro. Jac. 19. Moor 469. 
Griffin v. Lawrence. Cro. Jac. 356, 
Rigley v. Lee. Hard. 161. Harris r. 
Phillips . Cro. Eliz. 623. Bennifon v. 
JVatfon , and even where the a&ion is 
founded on a tort, as in trefpafs, if one 
of the defendants was dead at the time 
of the commencement of the fuit, the 
writ (hall abate,, becaufe it was always 
falfe. Bro. Brief. 175. Hard. 1x4. 
Toung v. Wodlajlon. But now by sta¬ 
tute 8 and 9 W. 3. c. 11. f. 7. it is 
ena&ed, “ that if there be two or more 
“ plaintiffs or defendants, and one or 
“ more of them ihould die, if ihe,caufe 

“ of 
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** of fuch aft ion (hall furvive to the fur- 
*• viving plaintiff or plaintiffs, or again (l 
•* the furviving defendant or dtfend- 
•* ants, the writ or aftion fhall not be 
** thereby abated ; but fuch death being 
** fugg«fted upon the record, the ac- 
** tian fhall proceed at the fuit of the 
•* furviving plaintiff or plaintiffs againft 
•* the furviving defendant or defend- 
** ants.” In this cafe, if the death hap¬ 
pen before iffue joined, it fhould be fug- 
gefted in making up the iffue. but 
6tberwife it is not ncccfTary to fuggeft 
it till the plea-roll is made up. i Burr. 
362. Far v. Denn. And where one of 
two plaintiffs died before interlocutory 
judgment, but the fuit went on t<* exe¬ 
cution in the name of both, the plain¬ 
tiff was permitted, even after a motion 
to fet afide the proceedings for this 
irregularity, to fuggcil the death of the 
other on the roll, and to amend the 
capiat adfatisfaciendum , without paying 
cods, 5 Term Rep. 577. Newnham v. 
Law. But as no new perfon is intro¬ 
duced, there is no occafion in thefc 
cafes to revive the judgment. Tidd’s 
Prac. 1047. 

If one of feveral defendants»dies after 
judgment, and before execution, it 
was formerly holden, that a feire facias 
muft be brought againft the perfonal 
jreprefentative of the deceafcd. Yelv. 
208. Spencer v. Rutland ; but this cafe 
is denied to be law by Lord Holt. 
Comb. 441. Pennoyer v. Brace. After¬ 
wards it was determined that^where it is 
aecefTary to revive the judgment, before 
the plaintiff can take out execution, a 
feire facias w/juld lie againft the furvivor 
alone, reciting the death, and that he 
could not plead that the bar of the de¬ 
ceafcd had affets by defeent, and pray 
judgment if he ought to be charged 
•lone j for pX. common law the charge 
Upoifthe judgment being perfonal fur- 
vives | (fee ante , 50, the cafe of Norton 
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and Harvey cited in Frctbewy v. Act- 
land.) And the (tatute of Wejlminfitr 2. 
which gives an elrgit, docs not take away 
the privilege of the plaintiff, but fir may 
ftill have execution at the common law, 
if he pleafes: but <f he fhouid after the 
allowance of this writ, and revival of the 
judgment, take out an elrgit to charge 
the land, the parly may haver remedy by 
fuggettion, or elfe by audita querela, or 
perhaps upon motioS. SirT. Raym. 36. 
bilhir v. Smart S. C. 1- Lev. 30 and 
SC. cited Carth. 106. Pant on v Hull. 
3 Bac. Abr. £98. 4 Bac. Abr. 419; 
fee ante, 51, note (4,) But it feems clear 
that where there are two or more plain¬ 
tiffs or defendants in a perfonal aftion, 
and or more of them die after judgment, 
execution by fi: fa: or es .• fa: may 
be had within the year fur or againft 
the furvivors without a feire facias% 
Moor. 367. I/am’s cafe. 1 Ld. Raym. 
244. P enoyrr v. Brace. S. C. 1 Salk. 
319. Carth. 434. Cor.b. 441. 5 Mod. 

3 $S. 1 Show. 402. Howard v. Pitt. 7 
.Mod. 68. Withers v. Harris. S. P. But 
the execution muft agree with the judg¬ 
ment, and therefore the execution mult 
be fued out in the joint names of all the 
plaintiffs, or defendants, other wife it 
will not be warranted by the judgment. 

I Ld. Raym. 244. Pennoyer v. Brace. 
S. C. 1 Salk. 319. Although the ex¬ 
ecution on a joint judgment muft be 
joint, yet it may be levied upon one on¬ 
ly, and he may have contribution againft 
the others. 5 Term Rep. 556 Hants 
v. 'famiefon. Bro. Execution, 10. 

Next of marriage. If a feme foie ob¬ 
tain judgment, or if a judgment be re¬ 
covered againft her, and fhe marry be¬ 
fore execution, a fare facias muft be 
brought by or againft hufband and 
wife, in order to execute the judgment. 
See the form of the feire facias by huf¬ 
band and wife. Tidd’s Prac. Forms , 

439 * * Rich. Prac. C. P. 402. Thcf. 

Brcv. 
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lirev: 256. 265. Clift. 681. and againft a judgment recovered againft her who! 
huiband and wife. Tidd’a Prac. Forms , foie, and execution is awarded thereat 
440. Thef Biev. 247. 251. It is not a gain ft both, and afterwards the Wtfp 
neccflary to lay a venue where the mar- dies, ft feire facias may be fued OQ| 
riage was folemnized, it being a matter againft the huiband after her death t| 
of furmife, to vahich no venue is ne- have execution of the judgment agaiojfl 
ceffaty. a Str. 7 ;;Blale v. Dodemeud. him. 3 Mod. 186. Olrian v r *4 
S. C. 2 Ld Raym. If a verdict S. C Carth. 4'"» Comb. 103. 8. Ci 

be found on a plea of coverture for the cited Comb 4 5. 1 Salk 116. Shut, 
wife, who has been fued as a feme foie, 683. 4 Bac. Abr. 420. But if huiband 
;t has been determined, that it is irre-KU- and wife recover judgment for 2 , dc * 
!ar to fue out execution for the colls, in due to the wife as executrix, and t|u 
the name of huiband and wife, without wife die, the huiband {hall not baVesj 
a feire facias ; but the wife may take feire facias upon the judgment, but the 
out execution in her own name, bccaufe fucceeding executor or adminiftrator. 
the plaintiff, having declared againft her Cro. Car. ?oS. 227. Bcamond v. Long, 
as foie, is concluded from denying it. Sir W Jones, 24.8. S. C. 

Dougl. 637. Worthy v. Rayncr. So if a man obtain interlocutory judg* 

If huiband and wife obtain judgment menfc, and become a lanhuft before 
for a d«bt due to the wife before mar- final judgment, his aflignees may proceed 
riage, and the wife die before execu- to fiual judgment in his name, and then 
tion, the huiband alone may have a fue out a feire facias in their own name 
feire facias without taking out admini- to have execution. 2 Wi f 372. Hevrii 
ftration $ or may, it feems. fue out exe- v. Mantel/. So il a man 1 ecover final 
cution in the name of himfelf and wife judgment, upon whic.i r'cfendanjt 
without a feire facias , for the lifetime of brings a writ of error, and ti e p’alntifi 
the debt is altered by the judgment, become a bankrupt pending the writ qi 
and it is become a debt due to the huf- er^or, his aifignees ought to proceed 
band. Cro. Elix. 844. But hr v. Dell- to an 0 affirmance of the judgment la 
1 Sid. 337. Eyres v. Coward. 1 Mod. the bankrupt's name, and t^en fue out 
179. Miles'& cafe. Cro. Car. 208. Bea- a feire facias in their own names upon 
mond v. Long. 3 Mod. 189. Olrian v. the judgment to have execution. 4 
Ram. 4 Bac. Abr. 420. If judgment Term Rep. 463. Kretchman v. Beyer* 
he recovered by a feme foie, and Ihe t Term. Rep. 45. Winter v Kretchman . 
marry, and then the huiband and wife 1 Mod. 93. Monte v. Morris. 1 Vent, 
fue out a fsire facias upon the judgment, 193. S. C. 2 Wni. 172,378. Heevit 
and have an award of execution, and ManlelL However, where the plaintiff 
afterwards the wife die, the huiband became a bankrupt between interlocutory* 
alone may have a feire facias to execute and final judgment, and took out ex'cp* 
the judgment; 1 Salk. 116 Woody cry. tion in his own name, tlxmgh regular^ 
Cre/ham. S. C. Skin. 642. Comb. 455. the affignees ought to have brought *, 
Carth. 41 y. feire facias on the final judgment, and. 

And in like manner if a feire facias Is have fued out execution in their own 
brought againft huiband and wife upon name, yet the court refuftd to inter ft 
Vot. II. R fir 
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to ..fet afide the proceedings. 3 Term 
Rep. 437. Waugh v. An/ten And it is 
Sufficient if the J'cire facias by the allig- 
iiees flate, generally that he became a 
Bankrupt within the true intent and 
meaning of the ftatutes, &c. and that 
"his goods and effe&s were afterwatds in 
Rue manner afligntd to the plaintifls, 
without alleging that the party was 
^declared a bankrupt, or his tfleets af- 
figned by deed. 2 Term lltp. 45. 
f ,Winter v. Kretchuam. See the form of 
the writ. Tidd’s Prat 7 . Forms, 440. 

X And laftly as to death : which may 
be confidered either as it happens 
before, or after final judgment. At 
common law the death of the plaintiff 
or defendant, at any time before final 
Judgment, would have abated the fuit. 
But now by ftatute 17 Car. 2. c. 8. 
,f. 1. it is enafted, that ‘‘ in all ac- 
n tions perfonal, real or mixt, the 
“ death of either party between the ver- 
f* e &8 and the judgment, {hall not be 
« alledged for error, fo as fuch judgment 
«be entered within two terms after 
■$f fuch verdidl.” It is holdcn, that 
the death of either party before the 
[affixes is not remedied; but if tVc 
j>arty die after the affixes begin, though 
-the trial be after his death, it is 
within the remedy of the ftatute; for 
“the affizes are but one day in law, and 
this is a remedial law and {hall be con* 
fl.rued favourably* I Salk 8. Anon. 
7 Term Rep. 3*. note (a.) And in 
like manner and for the like reafon it 
was adjudged, that if the defendant 
die after the firft day of the fittings , 
and before the trial, it is remedied. 
j Term Rep. $ t. jfacobt v. Miniconi. 
The judgment upon this flatutc is enter¬ 
ed J»y or againft the party, as if he were 
living. 1 Salk. 42. Wefion \ fames, 
and it fhould be entered, or at leait 


fisrned, within two terms after the ver- 
di£l ; for figning tht judgment is an en¬ 
tering of it within the ftatute; I Sid. 
385. //die v Bak'r Barnes, 261. IVelb 
v. Spurred ; but there eau be no execu¬ 
tion without a fire facias to revive 
the judgment. 1 Wilf. 302. Earl v. 
Brown. And as the judgment is ge¬ 
neral againft the parly, as if he were 
living at the time it was entered, fo the 
fire facias mull follow the judgment, 
and recite it as if it had been entered in 
his life time; or in other words, the 
fire facia: mull be in the ufual form the 
writ is conceived in, when brought by 
or againll the perfonal reprcfcntati\es 
of a peilon againft whom a judgment 
has been obtained. 2 Ld. Rayrn. 1280. 
Colcbeel v. Peck. See 1 Lev. 277. Bur¬ 
nett v. Holden. 

By a fubfequent ftatute, 8 and 9 W. 
3. c. 11. f. 6. it is cnadfed, “ that in all 
“ actions to be commenced in any court 
“ of record, if the plaintiff or defendant 
“ happen to die, after interlocutory and 
“ before final judgment, the aftion fliall 
“ Qot abate by reaibn thereof, if fuch 
“ adlion might be originally profecuted 
“ or maintained by or againft the txc- 
“ cutors or adminiftrators of the party 
dying ; but the plaintiff, or if he be 
“ dead after fuch interlocutory judg- 
“ ment, his executors oradminitlrators, 
“ fhall and may have a fare facias 
“ againft the defendant, if living after 
“ fuch interlocutory judgment, or if he 
“ died after, then againft his executors 
,f or adminiftrators, to {hew caufe why 
“ damages in fuch aflion ftiould not be 
“ affeffed and recovered by him or 
“them; and if fuch defendant, his 
“ executors or adminillrators, fliall ap- 
pear at the return of fuch writ, and 
“ not {hew or allege any matter fufficient 
“ to arreft the final judgment, or being 

“ re- 
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*• returned warned, or upon two; writs 
** of fcire facias, it be returned, that the 
defendant, his executors or admini 
ftrators, had nothing whereby to be 
“ fummoned, or could not be found in 
“ the county, fliaii make default, that 
** thereupon a writ ‘of inquiry of da- 
“ mages lhall be awarded, which being 
executed and returned, judgment final 
“ ftiall be given for the plaintiff, his 
“ executors or adminiftrators, profecut- 
“ ing fuch writ or writs of fare facias, 
“ againfl fuch defendant, his executors 
“ or adminillrators, refpeiftivcl).” Sec 
the form of the fire facias, where one 
of the parties dies after interlocutory 
judgment, and before the iffuing of a 
writ of inquiry. Tidd’s Prac. Forms, 
441 ; and where the death happens 
after the iffuing. and before the execu¬ 
tion of the inquiry, Clift. 6S0. Lill. 
Ent. 647. i Rich. Prac. C. P. 386. 
3th edit. Tidd’s Prac. Forms, 442. 
Imp. C. P. 528. 4th edit, and where 
the death happens after the execution, 
and before the return of the inquiry, 
Imp. C. P. 527. 4th edit. Tidd’s Prac. 
Forms, 444. ; and for the form of final 
judgment thereon, fee Tidd’s Prac. 
Forms, 461. If the party dies before 
interlocutory judgment, it is a cafe not 
within the ftatute; and therefore it will 
be irregular to fign interlocutory judg¬ 
ment after, and proceed upon the ftatute. 

I Wilf. 315. Wallop v. Irwin. 

Where the death of either party hap¬ 
pens after interlocutory judgment, and 
before the execution of the writ of in¬ 
quiry, the form of th efcirefacias ought 
to be for the defendant, or his executors, 
or adminiftrators, to fliev# caufe why 
the damages (hould not be ajfjfd and 
recovered againfl them. 1 Salk. 3 1 ?• 
Smith v. Harmon . Lill. Ent. 647* 2 

R 


72# 

Rich. Prac. C. P. 386. Tidd’s Prael 
Forms, 444. Imp. C P. 528. Imp. 
K. £. 391. 4th edit, though the form 
in Clift. 680. is to fhew caufe why the 
plaintiff {hould noi recover his damages. 
See. and to hear the judgment of the 
court thereupon 6 Mod 144. Smithy 
v. Harmon. And where the party dies 
after the execution of the writ of ilfS 
quiry, but befote the ‘urn of it, the 
fcire facias mu ft be to fhew caufe why 
the damages affefLd by the jury fliould. 
not be adjudged to the plaintiff, or "hi* 
executors or adminiftrators. I WilC 
243. Go/dfworthy v. bouthcott. fee ante, 
6. note (2.) and 1 Term. Rep. 388* 
IVfight v. Nutt. i 

The final judgment upon the writ of 
inquiry, after interlocutory judgment 
revived by fire facias under the ftatute 
8 and 9 W. 3., rnufl be againfl the 
executor or adminift- ator , and not againfl 
the tejlator or inteftate himfelf, as it is 
upon the ftatute 17 Car. 2.; and there* 
fore it cannot be pleaded as a judgment ' 
againft the teftaior or inteftate. 1 Salk* 
42. We/'on v yarns. And where the \ 
defendant dies after interlocutory and 
before final judgment, the plaintiff muft 
fuc out two writs of fcire facias to entitle 
himlclf to take out execution ; one be¬ 
fore final judgment to make the execu¬ 
tors or adminiftrators parties to the re¬ 
cord ; the other after final judgment, to 
give them the opportunity of pleading 
the want of afTets, or any other matter^ 
that an executor may plead in his de¬ 
fence to a fcire facias brought upon a 
final judgment obtained againfl his tef- 
tator ; for it would be urreafonable that 
the executors or adminiftrators fhould 
be in a worfc fituation, where their tef- 
tator or iytellate died before finaljudg- 
ment, than they would have been in, if 
a ' he 
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Say. 


Rep. z65. Tom- 


|1$ bad died after 
t v Crat lon. 

We have already obfc wed, ante, 0. 
iote (l. 1 that ii either plaintiff or de- 
Houdaut die after final judgment and be¬ 
fore execution, a feire facias muff be 
filed out by or againft hit. executors or 
iniilratois, or. if the defendant die, 
ill ft his heir and terre tenants. If 
ijfbf the executors, are feme coverts, 
ii huibands mull be made parties to 
feire facias. And though an txecu- 
r 6i adminiilrator become bankiupt, 
,e may ftill proceed by Jcire facias , as 
fibebankruptcy does not affect his repre¬ 
sentative character. A feire facias may 
t>e fued out either by or agaiuil the exe¬ 
cutor of an executor who has proved the 
*111, for he is executor of the firfl tt.fi.a- 
fcor i but an adminiilrator of the execu¬ 
tor dees not reprefun the teftator ; nor 
does the executor or adminiilrator of an 
adminiilrator reprefent the fir ft inttllate. 
Therefore a febe facias cannot be feed 
out by or againft either of them to re¬ 
vive the judgment, 5 Rip. 9. b. but in 
'that cafe there muff be taken cot c.dmi- 
flration de lotus non , as it is calh#!, 
that is, of fuch goods as are left*iinad- 
•tninifttred by the executor or adtnini- 
ftrator. 

If a judgment be recovered againft 
an executor who dies intefiaic, a fire 
facias will lie upon the judgment agatnjl 
the adminiilrator de bonis non of the 
teftator, for he comes in the place of 
the teftator, and being for a debt of the 
ieftator, is liable ; but an adminiilrator 
de lows non could not have a feire facias 
„Jupon a judgment obtained by the exe- 
“ftutor of the teftator, but was put to his 
iftion; for he comes paramount the 
judgment, and is no party thermo. Cro. 
Car. 167. Snefe v, Nor gate, S. C. 1 


Roll. Abr. Sqo. (T.) pi. 3. Sir V/. 
Jones, 214. But now by ilatule 17 
Cur. 2. c. 8. i. 2. “ Where any judg- 
“ menl after a 1 diet (lull be had, by 
“ or in the name of any cxecuior or ad- 
“ mi niff rat or, in fuch cafe an admini- 
“ lira tor de bonis non mav fue foi lb a 
“ feire facias, and take execution upon 
“ fuch judgment.” In the cotillmc- 
tion of this ilatutc it has been 1,olden, 
that iince an adminiilrator de bonis urn 
may by virtue of the aft commence an 
execution (that is, bv feire facias) on a 
judgment obtained by an executor or 
adminiilrator, it is within the equity of 
the aft, that he may perfeft an ct.vei.ti.iu 
already begun by the e:.ecutor or aJmi- 
niftrator, for the riuhr now comes to 
him. 1 halls. 323 . Clerk v. Withers. I’ut 
Hill, it an executor brings a feire f::ias 
on a judgment, or recognizance, and 
has judgment quod Latent executions)}:, 
and dies inteilatr, the aclminiflralor de 
lords t:on ir.11‘1 bring f ire facias up. u 
the o: : gina! judgment, and cannot pro- 
cccd ujn.li the judgment in the f ire 
facias. 7 I.cl. Rfiym. io,;q. 7 rev ban 
v. I.aaanncc. f-r* the form of a feire 
faun: bar or ig.-ud* an executor or ad- 
ininid.a’to rev.-.e a judgment ob¬ 
tained by or agaiuil the teftator or i:i- 
teftate. Co. Ent. 617. a. fcj8. b. I.iil. 
Ent. 6jSS, 6?y, 6g.>. 6yy. Xues. 
Biev. 228. 2«o. 241. 7.50. 252. 

1 Rich. Prac. C. P. 373, 3SJo. 

2 Rich. Prac. C. P. 400. Imp. C. P. 

5 , 7 » 5 1 ^- 4th edit. Imp. K. B. 385, 
3 '- ' 5 * edit, Tidd’s Prac . Porn.s t 

447 * 44 ^> 449 - 

Where a judgment is had againft one 
who dies before execution, it is faid that 
a fare facias will not lie againft his heir 
and terre-tenants, until a nihil is return¬ 
ed to a feire facias againft his pcrfonal 

re- 
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reprefentatives. Carth. 107. Panton r. 
Hall ; but when nil'll Is returned, the 
plaintiff may have a fire facias againft 
the heir of the defendant, either alone, 
or jointly with the tenants of the lands, 
whereof the defendant was feiftd at the 
time of the judgment, or at any time 
after. Sea ante, p. 7. note (4 .) p. 8. 
notts (8, y.) 

In a fire facias again ft the ten e-tenants, 
if the ht ii and <fthcr»are returned tevre- 
tenants, tin defendants c-imiotobji cttliat 
a f ire facias ihould tb-ft ifltie again!! the 
heir, hefure the writ (iiuibd lflise aoaiijit 

O 

them as tare tenants. Cro. Lliz. , c y6. 
Sir C. Ilcy-fn’s cafe. C. Co. tint. 


6 k 


But 

ih 


it fcar.t to be the bettei 


t -pinion, iliac ttie terre-tauart? none are 
not to be cha-'gs d, tint;! the hri: be fum- 
rr.ui.'d, <r: that it he rc turn <! t there 
is no iv ir. or that the heir has not any 
lands to be charged ; ft r the heir may 
have a rchafe to ; lead, or otheAnntter 
to bar the execution. Bee. A hr. Seire 
facias. 4: K. fee ante, p S. n>'.r- ( 3 ). 

Where there are feva-al defendants, 
and one of them dies hclore e edition, 
fmcethe charge upon the judgment fur- 
vives as to the perfouah.v, tiimigh not 
to the realty, as we have already (hewn, 
the ph-'.i'niff may have a five facias 
framed upon the fpecial matter, namely, 
again ft the furvivor, to (hew cauie why 
the plaintiff (hot:!J not have execution 
againft him of his goods and chattels, 
and of the moiety of his lands, and 
againft the heir and terre-tenauts of the 
deceafed, to fliew why the plaintiff 
fiiould not have execution of a moiety of 
the lands of the deceafed without men¬ 
tioning any goods. Cartii. 107. Panton 
v. Hall, per Holt, C. J. 


this writ is fa id by Lord Holt to be dik 
cretionary, and nol jfricii juris , but yet 
to have been the conftaut and ufual 
courfe of the court, and there foie not to 
be departed from. See the form of the 
award of it, pofl, 92, 95. in the cafe of « 
recovery, and Co. Ent. 2-3. b. in tht) 
cafe uf a fine. And the terre-tenants can 
or:ir pie.cl a rcleafe of errors, to defend^ 
thei; own pofleffion, or for the fake ©f 
purehafer<i; but they cannot plead rift 
abatement of the writ, became they arc 
not panic- to the fuit. Car:h. lit* Th$ 
Pari of Petr.br he' s cafe S C. ^ kin 273* 
S. P. 1 Bi rr. vq, '-ho. Hat. v IVood* 
each. And there i- no neceff.ty Ml fucht 
gafe for a f ire fei/s againft the heir, 1 

1 Burr. 412 .'./v.v/Z’-.v/r v. luces. 

4. With icfpect to a fire Jrui's to 
repeal httei., patent. t tlu King by- 
his letters patent giants the lame t^ing 
to two peifins, 111c jirf patentee may* 
have a /sir? facias to repeal the fecondP 
patent. 4 I nil S 3 . Dy 197. b ,98,*. 

2 Roll. A hr. 19 r. (U.) pi. z but tl*e! 
fecoiid patf ntee cannot bring a ftk& 

facias, though the better right Ihould fe©? 
in i 1 i:n. l)y. 276. b. 27 . a. 50 if tbs 
k ngis grant be founded upon a 
01 a Life fuggtftion, he may hafre 
feirefcKi.is to repeal it. 4 lift. 

Bro. / 'a:cut , 14. Petition, tx. ix Rea# 
7 x . b. Magdalen College cafe. I RaOj 
A hr. 1 .1 f, ( F ) As if die patent reci*c 4 «, 
another to have an office, who had ia 
truth forfeited it, and giants it when It 
ftiall happen to be vacant after the death; > 
furrender, 5 ce. of tlir,t other. Dy. 197*', 
b. but no f ire facias can be fued out iw/ 
this cafe mini the kind’s attorney gene¬ 
ral grants his fiat to lake it out 5 ®!® 
the king gtauts any thing which by 


There is another writ of feire facias he cannot giant, he, jure regio , for 0*1 
againft the tcrre-ltnauts upon a writ of advancement of jultice and right, "saVfj 
error to reverfe a fine or recovery ; but have a Jar.- facias to repeal hia own let-. 

R 3 ‘ 
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tpn patent. 4 lnft. 88 But if the pa¬ 
rent be void in itfi-lf, it is faid, that 
turn cmcfJJitn\A\ be pleaded to it, with¬ 
out a feue facias to repeal it. 2 Roll. 
Abr. 91. (S ) pi. 2. >0 if an officer 

makes a forfeiture o his office, the king 
may have a fare jacias to repeal his 
patent. Dy. 197■ b. 19^- a - z, ° - 
an- 

' Where a patent is granted to the pre¬ 
judice of another, lie may have a feire 
*facias to repeal it at the king’s fuit; as 
if amaiket, fair, &c. be granted to the 
annoyance and prejudice of an ancient 
market or fair of another Dy *76 b. 
g Lev. 220 Rex v. Sir Oliver Butler. 
S. C. 2 Vent 314. And in this cafe 
the king of right is to permit the pcrlon 
prejudiced by the patent, upon his pe¬ 
tition, to uft his name for the repeal of 
it, in a feire facia- at the king’s fuit, to 
prevent multiplicity of actions upon the 
cafe, which w ill lie notwithftanding fuch 
void patent 2 Vent. 344. And indeed 
it has been holdtu. that the perfon pre¬ 
judiced by the patent may, upon the 
inrolment of it in chancery, have a feire 
[jfacias to repeal it as well as the kin^. 
f 45 M>’d 2.9 Brttv er v Wild. . 

/ A - I , it las for repealing a patent 
may be lued ill the petty bag in Chan¬ 
cery, for it is a rcco-d there. 4 lnft. 
,$8. 3 Lev. 223. So it may be in the 

king’s bench 4 lnft. 72. If the writ 
alleges matter by the words “ whereas 
*« we are .riven to undtrftand and be 
« i .firmed” it is well enough, for they 
tre mfficieut to put the party to an- 
firfer. 3 Lev. ..... 

A feire facias 'ey tire king to repeal 
*. patent upon a forfeiture of office, 
Otfght to fet forth the caufe of forfei; ire. 
Pjr, 198. b., but it is not neccffary 


to do fo in a feire facias by a former pa« 
tentee. Ibid. 

Judgment on a feire facias to repeal a 
patent may be by contdfion; or,* by 
default, if the defendant be returned 
warned, or upon two Mbits. Dy. 197. 
b. 198. a. 2 Roll. Abr. 192. (X.) 
pi. 1. So the defendant may demur 
to a feire facias if the maltei alleged 
be not fuificicnt to repeal the patent. 
3 Lev 22 1. Rex v. Sir Oliver Butler. 
And if on a feire facias to repeal a 
market it be found, that the grant was 
to the prejudice of another, it is fut- 
ficient, though it is not found that the 
ufer was prejudicial. 1 Str. 4*. Rex v. 
Eyre. The judgment in a (cire facias 
for repealing a patent is “ that the faid 
“ letters patent of our faid lord the king 
“ be revoked, cancelled, vacated, annul- 
“ led, void and iavalid, and be altoge- 
“ ther had and held for nothing, and alfo 
‘ ‘ tha Ahe inrolment thereof be cancelled, 
“ quafhed ar.d annulled 4 lnft. 88. Dy. 
“ 197. b ; fee the form of a feire facias 
“ to repeal a patent. Lill. lint. 411. Sec 
“ the form of the memorial to his Ma* 
“ jefty ior a Jcire jacias , and his Ma- 
“ jelly’s warrai.t to the attorney .general 
“ to l'uc it out, the attorney-general’s 
“ fiat, and the writ of feire facias there, 
“ on.” 2 Rich. Prac. C. P. 391—398. 

A feire facias to revive a judgment 
by or agafnft the parties, or their per- 
fonal reprefentatives, muft be brought 
in the county where the original actio 1) 
was laid. ilob. 4. Mufgrave v. Whar* 
Ion. S.C. Cro. Jac. 331. and feeYelv, 
218. S. C. But upon a return of nihil 
againft the perfonal reprefentatives, the 
plaintiff may have a tefeatum feire facias 
againft the heir and terre-tenants in 
another county. Cro. Car. 313. Eyres 

v. Taun* 
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▼. Taunton. Carth. 105. Panton v. 

Hall. 

It is faid that a fcire facias is not 
amendable; as where in a fcire facias 
on a judgment, the plaintiff's name was 
by miltake put*for the defendant’s, 
namely Ralph in (lead of fames ; and it 
was moved that it (liould be amended, 
it being the fault of the clerk ; but the 
motion was denied, for the writ does not 
appear to be wrong, and there may be 
futh a judgment. 1 Salk. : 2. t'anafr 
v. hade. However, botli Lord Holt 
and Loul Trrby wcie of opinion, that 
the fault of the cletk. Inch as 'John for 
7 hotnas, was amendable. I Ld. Raym. 

1 S t. 5 |S. Viilers v. Parry. And in 
Jlrewaer v. JTills, cited 2 Ld. Raym. 
160. a fire facias out of the petty 
bag returnable into K. i). was amended, 
and Sping a man’s name was amended 
into Spring by the inftruclions given to 
the clerk of the petty bag. So where 
3 fcire facias recited a judgment of the 
3d year of Queen /tine in Head of the 
Jir/t year, it was amtnded and rryule 
the frjl agreeable to the record. 2 Ld- 
Raym. lor o, but in both thefe cafes 
the amendment was made immediately 
upon the return of th c fcire facias, be¬ 
fore any plea pleaded. Ibid. But if 
thtre be a variance in the fcire facias 
from the judgment, and the defendant 
has pleaded nul del record, the writ it 
feeins is not amendable. 2 Ld. Raym. 
1057. F>uclfome \. tlqjlin. S. C. 6 !• od. 
26;. 3 10. x Salk. 52. S. P. 2 Str, 89a. 
Baynes v. Forrejl. 1165. Grey v. ftffcr- 
fon. 3o if it be defective in the return 
or te/le, it is not amendable. 1 Str. 401. 
jHillier v. Frojl. And in Barnes 26, 
27, Hodgfon v. Michel!, it is faid, that 
the court in fume inllances refufes leave 
to amends wiits of fcire facias ugainjl 
bail, when by the amendment) the bail 


may be deprived of the advantage of ' 
furrendering the principal, as perhaps 
they might do, in cafe of a faulty fclrt 
facias quafhed, and a new one filed 
out. 

Where the (heriff returns feirt 
feci , generally fpeaking the defend*; 
ant has been previoufly ferved with 
a copy of the (herifPs warrant, which 
recites the writ of fcire facias: or at 
lead, fome notice of the proceeding* 
muft have been given him, the fufficiency 
of which, if dilputed, muft be dttetw 
mined by the court on the circum* 
(lances. 2 Black. Rep. 837. Wright'S ^ 
Page. And in general, where the 
fheriff returns jcire feci, the court 
will not inquire into the validity of the 
fummons on motion, but leave theparty 
to his action againft the (heriff for * 
falfe return. 2 Str. 813. Barr V. 
Satchu'ell. 3 Burr. 13^0, 1 j6l. Hunt 
v. Coxe S. C. 1 Black. Rep. 393. 

The (heriff, on the return of the 
febe facias, cither returns fcire feci , or 
nihil, that is, that he has given no* 
tice to the defendant, or that he 
hgis nothing by which he can make 
kno\fn to him ; fee the form of the 
return, Thcf. Brev. 2..7 263. 228. 
273, Tidd’s Prar. Forms, 453. But 
to a fcire facias againft the heir and 
terre-tenants, the (heriff returns, either 
that there are none, or that he has 
warned them to appear; in the latter 
cafe, if the writ be geneial againft the 
terre-tenants without naming them, the 
(heriff iliould return that he has warned 
certain perfons, deferibing them, being 
tenants of all the lauds in his bailiwick, 
or certain perfons tenants of certain 
lands, and that there arc no others/ 
See th^form, Co. Ent. 622. a. Herne 
327. Dalt. Sher. 559. Thef Brev. 269) 
96. 279. 288. Litt, Ent. 385, 38<S.* 
R. 4 • Carth. 
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ftS 4 : JOJ. Panton v. Hall, z Salk, 
tm. S.c. ; fee the return of nihil againft 
Mljeir and terre-tenants, or againil them 
feverally. Thef IVev. 25,5. 271. 283. 
All'll. Ent 385. Tidd’s Prat. Forms, 
£57* and of nihil as to the heir, and 
'fare jtci to the terre-tenants of one de¬ 
fendant, and nihil as to the heir and 
icrre-tenants of another, Tidd’s Prat. 

4J7. 

Wheie the flu-riff returns nihil, 
ie plaintiff muft fue out a fccond or 
“.writ of jcire facias, commanding 
|be fheifff as before he was commanded 
^C. 4 .nft. 472. e 10 jac. 59. Randal 
fit. Wale Ami if the ihei.ff ..lfo return 
Itithil to the fecoud writ, ai d the br.jl 
OT defendants do not appear, there 
(ball be JU .mint againft them. l)y. 
ttS. a two nihi's b'lug deen.d equi¬ 
valent to a fire j eel. Dy. 172. a. 
Y in- JBromlty v. Litt'eion. S' y. 
Rep 281 28S 323. Bar to. k .v. Totnp- 
fon. For in the king's berth in all 
MSafes there mufi he 1 it her one fire 
fpcias with a fire feci ret; .1 or two 
Vrrits of Jctre facie:s v-iiii n:. •/■ .turned, 
if Mod, 227. Andrews v. P aper. And 
fo it is in the common pleas in ;ul cries’, 
Except where the fare /arias is to revive 
’ftjudgment againft the defendant hitn- 
m who was party or privy to the 
judgment, for there one fire facias with 
X nihil is lufiicient. Dy 16“ a., and 
$here mull be 15 days between the telle 
and return of fnch f ire fac’ns which 
makes it equivalent to two. Formerly 
both writs of fire facias were fued out 
fogethei, by making the tfle of the 
tfecopd, as if the iiril had been actually 
j*eturued ; but ihc'court of K. B. made 
P rule, tha> both li.ail not be fued out 
‘together, but to. bift muft be duly re¬ 
amed befi . t the alias fire facias can 
fued out. 2 Salk ^ Anon. 8 Mod. 


527, 228. Andrews v- Harper. And 
indeed, although the intent of the fire 
facias is to give notice to the party, yet 
by the general practice, the intent is 
wholly defeated ; for the defendant may 
be fummoned or uoty as the plaintiff 
thinks fit, and if he tal:e“. our two writs 
of feire facias with ni.fl returned to 
each, the defeudaut never > has any 
notice. 

The defendant either.Tppears,or makes 
default; In the latter cal’; the plaint iff is 
entitled to judg • cut See Ccm. Dig. 
PL ay/, r, (3 L S, 9 ) A ud where a 
ipan recovers judgment for damages 
ng'.unl two, and lues out a fire facias 
againil them to hr.ve e •.■rulum, i( it be 
returned that one was fen rnoued, and 
he ooikcidiiauit, ar-'d tiiat the orhei has 
nothin;;, the plaint fT may have execu¬ 
tion againft him, who wa3 jummoncr} 
and made default, for the whole 1 Roll, 
Abr. 89?. (S ) pi 1. S > if it be rc- 
t-.untd that one of tht rn is dead, and 
that the teller was fummoned, and he 
makes default, the plaintiff fhall have 
cxcciu’cn f.n the wliole againft the fur- 
vivor. Ibid pi. 2. When judgment is 
figned, the p-i'feedings in f ire facias 
muft be c, ten don a roll, and execution 
awarded ice the form of the entry of 
the procetdings againil bail, where there 
is judgment by default upon a Jcire feci 
returned Imp. K. B. 402. 4th edit. 
Imp. C. B. 54?-, 543. 4th edit. Tidd’s 
Prac. Forms , ..104- and where there is 
judgment againft them by default pa 
tivo nihils. Dill. Ent. 4O3 380. I 

Rich. Prac. C. P 392. 5th edit Imp, 
K. B. 401, 402. Imp. C B. 545:. 
Tidd’s Prac. Forms, 404, 403 And 
where the writs of f ire facias are of 
different terms. Imp. C. B 346. See 
the form of '3he entry of the proceed¬ 
ings in other cafes, where there is judg 

mea 
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incnt by default upon a ftire feci re¬ 
turned. JLill. Ent. 388, .189. Thef. 
Brev 9.-, 96. Hans. 12-. 13 4 . Imp. 
Iv. B. .88. Tidd’s Prac. Forms , 459, 
and where there is judgment by default 
on two nihih- Clift 682. Imp. K. B. 
387. Tidd’s Pr-e. Forms, 460, 461. 

If the bail or defendants appear to the 
fire Janas, the plaintiff mull declare 
again ft them. See the form of the de¬ 
claration in fare facias againft bail. 
Tidd’s Prac Forms, 4c7. 463. Sic. 
Imp. K. B 40-. Imp C P. 546. 
agaii il the heir aud ttrre-tcnanls. 
Tidd’s Prac. Forms. 465. Imp. K B. 
3S8. Imp C. P. 528 A declaration 
in fclre facias returnable the laft return 
of a turn, may be entitled of the lame 
term generally, for the court confiders 
the n luilc term as one day. 3 Wilf. 154. 
Ward v. Car Jell. 

And in a declaration by executors or 
adminiilrators it is ufual to make a pro- 
fert of the letters teftamentary, or of 
admii’iftration. Sec ante, 9. Jffrefon v. 
dilution, note (12). . 

A man may plead in bar, or in abate¬ 
ment, to a jcire facias, as well as to 
other actions. 10 Mod. 1 12. Alice's. 
Gale. 2 In ft. 470. 

As to pleas in abatement, fee ante, 
p. S. note (10.) p. 12. note {19.) 
To a jcire facias againll bail in the 
aftion, they may plead ttul tic 1 record 
of the recognizance. Lib. Plac. -S5. 
Thef Brev. 295, or of the judgment 
againft the principal. So the bail may 
plead a fatisfasuion by, or a releafe of 
the judgment to, the principal or bail. 
Com. Dig. Bail, (R. 6.) 1 Roll. Abr. 
336. pi. 3. or payment fince the ftatute 
4 Anti. c. 16. f. 12. Lib. Plac. 282. 
But the bail cannot plead the bankruptcy 
and certificate of the piincipal in bar 
cither to au adticn of debt, or to a fare 


facias, on the recognizance, a Bell & 
Pull. 45 Donnelly v. Dunn. So the ba 3 
may plead that the principal rendered 
himfelf, or was rendered by tbe baft, 
before the return of the capias adfatit• 
faciendum, I Ld. Raym. 156, * 57 * 
IVUmore v Clerk. Sir IV. Jones , 139, 
Cafe v Dingley, or that the principal \ 
died before the return of the capias ad 
faiisfaciendum. 1 Roll. Abr. 336. pi. 
Hutt. 47. Suggs v. Sparrow, Sir W. 
Jones. 29. S. C. 139. Calfe v, Ding!ey,i 
Sty. Rep. 324. Earcock v, Fompjbtt,' 
Lib. Plac. 2to. And the defendant; 
ought to lhew in his plea when the prin«>£ 
cipal died. Cro. Jr.c 97. Williams 
Vwglan. And the plaintiff in his repli- 
ention muft ftate a particular capias ad. 
fatisfaciendum fued out againft the prin-' 
cipal, and that he was alive at the re¬ 
turn of that capias ad fatisfaciemlum, 
and conclude with a verification. Carth. 
4. Fortune v. Davis. 2 Wilf. 65. File - 
woods. Popplewelt. Doug. 58. Chandler 
v. Roberts. 2 Term Rep. 576. Header.-, 
fon v. Withy. The bail may alfo plead 
in d if charge of their liability that no* 
cnp’fS ad fatisfacicndum iffued againft 
the principal. Sty. Rep. 281. 324, 
Barcock v. Tompfon. 2 Lutw. 1285; 
Redman v. Idle. Lib. Plac. 212. pi. 6. 
A nd a void writ is as none, as if it bf 
tefted before the judgment was had. 

3 Reb. 671. Cere v. Holyoke. See I Hi 
Black. 74. Cawler v. Jolley. But if 
there be only an irregularity in fuing 
out the writ, as if it be fued out after a 
year without a fire facias. 2 Ld. Raym. 
IC9O. Lholmondely v. Sealing. S. C. 6 
Mod. 304, or made returnable on a day 
out of term. 2 Burr. 1187. Campbell r. 
Camming, the bail cannot take advan¬ 
tage of th # s irregularity by pleading. 

But it is not a good plea, that the 
principal died before the jfluing of the 

capias 
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Capias ad fatisfaciendum ; for though it is 
conclnfive, if found for defendant, it is 
jtotfo, if found for the plaintiff; bccaufe 
tibe principal may Hill have di-d after 
the iffuing, and before the return of the 
writ. 10 Mod. 267. 30;. We idol v. 
ffocar\ but the proper plea is that the 
principal .died before the return of the 
capias adfatisfaciendum. Lib. Flac 28 j. 
'Neither is it a good plea, that the prin¬ 
cipal died after the return of the writ of 
\capias ad fatis faciendum ; the recogni- 
xatice being in ftriclncf* forfeited upon 
tbd return of non ejl inventus ; for tnough 
a render afterwaids on the return, or 
appearance day, of the fecond fcire 
facias, where two nthiis are returned, 
or of the fir “X feire facias where feire feci 
is returned, fedenie cut id is allowed yet 
that is merely ev gratia, and not ex de~ 
bito jujlilia, and therefore cannot be 
pleaded. Sty. Rep. 324. Barcock v. 
ffompfon. Com. Dig. Bail, (Q_ z,) 
Barnes, 106, ley. Whitehead v. Gale. 
8 Mod. 340. Anon. 1 Wilf. 270. dim- 
moods v. Middleton. 2 H. Black 593. 
\JLardner v. Bajfngc. And if the princi¬ 
pal die after the return of the eapias^ad 
fjatisfaciendum, and before the return is 
/filed, the bail are fixed, and the coutt 
. will not Hay the filing of the return. 6 
'Term Rep. 284. Rawlirfon v. Gunjlon. 

To a feire facias on a judgment, the 
■ defendant may plead nul tiel record. 
Com. Dig- Pleadir, (5, I, 15.) or pay¬ 
ment fince the llatute 4 Ann. c. 16. 
,f. 12. or a releafe, or that the debt and 
damages were levied on a fieri facias. 
,.Ciift. 675. 4 Leon. 19 Mountney v. 

Andrews ; or that his ljnds were ex¬ 
tended far them upon an elegit. Dy. 
SUM. b. 1 Lev. 92. Glafcoch v. Morgan, 
grtPhis perfon taken in execution on a 
bebias ad fatisfaciendum. I Salk. 271. 
Scott v. Peacocks 

It feoms fettled, that the defendant 


cannot plead any matter to the feire 
facias on a judgment, which he might 
have pleaded to the original attion. 
Cro. Eliz. 283. Allens v Andrews 88. 
Middleton v. Bid I Sid. 18;. A owe v. 

, Bello ley r. 1 Salk 2. tVcfl v. Sutton, S C. 

2 Ld. Raym 854. 2 Mr lot- Bu/b 
v. Gower. S. C. Cafes temp Hardw. 
233. Cowp. 727, 738. Cook v. Jones, 
It i* fa 1 cl that if an executor pleads plent 
adminif.ravit to a f ire facias brought 
again ft him upon a judgment againil 
hi., teiiaiur, it is bad on a fpecial, though 
good, on a general, demurrer; but the 
executor ought to plead, that lie had 
nothing in his hands at the time of the 
death of his teftator, or that no goods 
came to his hands except fo much, if 
any did, and fliew how he adminifleied 
them. Moor, 858. Bare court v. Wren • 
ham. Cro. Eli/.. 577. Ordway v. Cod' 
frey. All. 47, 48. Petchet v. Woolflon. 
Co. Ent. 617. 1 Salk. 296. Newton v. 
Richards. S. C. Comb. 298. Skin. 565. 

4 Mod. 296. But this feems quellion- 
able, and indeed Lord Holt faid, in the 
above cale of Newton v. Richards , that 
precedents prevailed with him more 
than the rc-tfon of the thing. Comb. 
298. and the plea is pleaded, Pofl, 220, 
and no objedlion is made to it. Where 
interlocutory judgincut was obtained 
againil the defendant's teftator, and the 
plaintiff died iuteflate before final judg¬ 
ment, and his adminillrator fued out a 
Jrirefacias on the 8 and 9 Will. 3, againil 
the defendant’s executor, it was held that 
the defendant the executor could not 
plead a judgment obtained againil him 
on a bond due from his teftator, and no 
aflets ultra. See.; for the llatute did not 
intend that the executor Ihould be in a 
better fituation, as to the affefling of 
damages upon the inquiry, than his tef¬ 
tator, who could have pleaded nothing 
but a releafe, or other matter in bar 

arifing^ 
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arifing puls darrein continuance I Salk. 
315. Smith v. Harmon 6. C 6 Mod. 
143. There fee in-* t» be a millakc in the 
report in fluting that the intcilate fued 
the defendant as executor, and obtained 
interlocutory judgment agaiuil Mm. 
From the reafons on which th< cifion 
appear-i to befounded, tne f? . ■ ems to 
have been that the intcftate ained in¬ 
terlocutory judgment againfl the tefiator, 
and a fare facias w*aa i'ued out againfl his 
executor. 

If a /facias be fued out on a judg¬ 
ment, ana it.-- iheriff - urn two nihils, 
and execution awarded, and the de¬ 
fendant has a ’elcafe or acquittance 
or other matter, which he migut have 
pleaded to the feire facias , he may re. 
lieve himfell by audita querela, though 
not by writ of error ; ! ut if the fhcriff 
return feire feci, the defendant is eftop- 
ped for ever, and cannot by any means 
take advantage of that matter, becaufe 
he might have pleaded it upon the re¬ 
turn of the feire facias. F. N. B. 237. 
7. edit. 1 Salk. 93. Anon. 1 Will. 9$. 
Cooke v. Berry, sty. Rep. 2S1. 2SS. 
323. Barcocl v. Tompfon. 1 Salk. 262. 
Lampion v Coding-wood. S. C. 4 Mod. 
314. 1 Str 197. Wraight v Hitching- 
vian. 1 Salk. 264. Wicket v. Creamer. 
And where the cafe is clear, 2 Ld. 
Rayui. 1295. Ludlow v. Leonard’, or 
the application recent, Barnes, 277. 
Whitehead v. Gale \ the court will re¬ 
lieve the party upon motion, without 
putting him to an audita querela. I Salk. 
93. Anon., but they will never interfere 
in a fummary way, where the fa<ff is 
difputed. 2 Str. 119S. Milford v. Card- 
well: or there has been a long acqui- 
efoence and feveral Heps have been 
taken fubfequent to the award of exe¬ 
cution. 2Str. 107$. Wharton?.Richard* 


fon ; or the ground of relief be fuch mat¬ 
ter of fadt as may be proper to be tried. 
1 Salk 264. Wicket v. Creamer. 

No damages for delay of execution 
can be given in a feire Jacias , nor could 
cojls, in .1 the ttatute e & 9 W. 3. c tl. 
f. 3 wi.ich enacts “ that in all fuits 
“ upon any writ or writs of feire facia*, 
“ the plaintiff obtaining an award of 
“ execution after plea pleaded or de* 
“ murrer joined thereon, (hall recover 
“ his colls of fuit; and if the plaintiff; 
“ become nonluit, or fuffer a difeon* 
“ tinuance or a verdidt fhall pafs againft 
“ him, the defendant fhall recover ha 

coifs, and have execution for the fame 
“ Jpy capias ad fatisjacicndum, fieri facias 
“ or elegit .” The fifth fedlion provides, 
“ that the ilatute fhall not extend to 
" executors or aaminiftrators.” If 
there fhmid be a judgmtnt for cods ia 
a J'cire facias againfl an executor, the 
judgment is only erroneous in that part* 1 
and therefore may be reverfed as to' 
coils, and affirmed as to the refidue. 1- 
Str. iSS. Bedew v. Aylmer. It is hoUt* 
en, that this ilatute does not extend to 
a feire facias profecuted in the name of 
the king to repeal a patent. 7 Term 
Rep. 367. And it has been adjudged, 
that 110 colls are payable by the plaintiff 
on motion to quaih his own writ beforl 
plea. Tidd’s Prac. 1076, 1077. or afk) 
ter a pica in abatement. 1 Str. 
Pocklington v. Peck. 

(5) This objection feems to be well 
founded. It is holdcn, that if tenant 
by elegit or ilatute has levied part of 
the debt under the extent, the conufor 
or defendant upon tende/ of the reGdue 
in court, fhall have a feire facia* ad re»\ 
habendam terram , for it appears on rc^ 
cord how much was due at ixrfl, hqVr; 
much was paid, and what remains due. 

But; 
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tJJot if the conufor or defendant tenders 
, the money, but not in court , and the te¬ 
nant by elegit, or ftatute refufes, he fhall 
-not have a feire facias. z Roil. Ahr. 482. 

(J.}?1. 3-4 8 3 ( K ) P 1 - io - 1 '■ 4^4- 

(L.) pi. 2. 485. (N ) pi. 8. That it is 
lieceffary to bring the money into court, 
appears from the following authorities. 
£ro. Scire Facias, 43. 93. Bac. Abr. 
Execution, 347. Scire Fa. ins, 415. and 
in Raft. 235. a. a profeit of the nmn-v 
into court is ftated, after the lhe riff’s 
return to the feire facias, agreeable to 
what is above contended for Ly the re¬ 
porter. 

(6) This is a feire facias aJ reh.i- 
bendam terram, and lies for avoiding 
executions upon judgments, recogni¬ 
sances, or llatutes, and aiders from the 
jwrit of audita querela, for that avoids 
:*n execution uujuftly obtained at fir ft ,• 
hut the feire facias admits, that the exe¬ 
cution was juft at firft, but- infills that, 
inafmuch as the end for which it war. 
granted is obtained, it ought of conic- 
quence to ceafe. Bac. Abr, Scire Fa- 
etas, 414. 

The words “ quofque delintm fuerit 

Icvatum ” in the ftatute of Wflmbifler 
4 . C< l8. which gives the elegit, and 
** quoufque debitum fuerit fatisfaSlum in 
"Hie 13 Edw. t. and 27 Edw. 3 which 
give the ftatutes merchant, and ftaple, 
ar^conftrued to mean that the plaintiff 
py conufee fhall hold the land not {imply 
pntil fie be, but until he may be fatisfied 
without his wilful default. Therefore 
ft » holden, that if tenant by elegit, or 
ftatute, negledl to take the profits, the 
defendant or conufor, at.the time when 
the debt might have been fatisfied there- 
put, may fue out a feire facias to have 
his land again, though he cannot in fuch 
Cafe 'enter, that is, bring an eje&ment. 
jj, Rep. 8i. a. Sir Andrew Corbet’s cafe. 


Palt. Sher. 115. In fome cafes the conu- 
for or defendant may have ,1 ft ire facias to 
lnve his laud again, 1> fore ther tenant by 
ib. fit. or ftatute can have been fatisfied fur 
the debt out of the extended value of the 
land. As where i 4 e defendant or co« 
mi fur bring the whole or rciidue of the 
money into court, or has a releafe from 
tbt p’s.mill or coTufii, or h: s paid him 
titt money, and has his acquittance; 
and may alio liave a feire fades t<> ac¬ 
count, as well as tu bate his land again, 
w here tht tenant by digit, n. ilatute has 
been fatiafied by loine ealual profit. Bro. 
Scire fad,s, 3 2.13 H. 7.1a. 2! nil y.f. 
2 Roll. Abr. 4~9 (D.) pi. ?. 48-. pi. 
6. 483. (K.) pi. 11. 14. Hard 82. 
Bro. Scire Facias, 9'. 30 Edw. 3. t6. 
2t Edw. 3. 1. a. 2 Vent 338. Marfh 
v. Lee. 2 Roll. Ahr. 8b. (P.) pi. 2. 
Dalt. Sher. 13C. but the defendant or 
conufor cannot enter, bccauie the poiief- 
fiou or the plaintiff or conufee being 
founded upon matter of record, is not 
to be taken away by entry before he has 
an opportunity of anfwcring in a court of 
record. 2 Roll Abr 4-9. 1 ).) pi. 2. 

In cafe of an elegit upon a judgment, 
or recognizance ar common law, when 
the tenant by elegit has leceivcd pay¬ 
ment of his debt out of the utual 
and ordinary profits of the laud, 
the defendant or conufoi may enter, 
that is, biing an ejectment without 
fuing out a feire facias, becaufe tenant 
by elegit is only to retain the land until 
his debt be levied, and as that is a fum 
certain, it may be afeertained when the 
plaintiff was, or might have been, fatis- 
tied out of the extended value of the 
land : but when laud is extended on a 
ftatute merchant, liatutt-llaple, or te- 
cognizance in the nature of a ftatute* 
ftaple, the conufor cannot enter though 
the conufee has received the whole 

debt 
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debt, damages and cofts, but muff fue 
oat a fire facias ml compuiemlum el reha - 
htrulum terrain ; fur by the a£t.s of parlia- 
meat which give thofe fecuntics, the 
conn fee is entitled to retain the land 
until he be fatisfiei for his debt, coils 
and damage-’., together with his ren- 
fonable labours and ex peaces, and as 
thofe are uncr'tain, and the coiuii.e is 
iu by matter iff rccoid, the connior mult 
as v. t have ahva b*. blerved, fue nut a 
fate facias agal.ill the conufee, tu.-re 
he can have It's land rti’ored. Bro. 
Scire Facias. 2 Irrfh. "• r . : $■$. 4. 

Rep. 67. n. l> ll.-i.-ood’s c.-f... 2 Roll. 
Ahr. 47 <j■ (D., j-i. 3. 4 ; io. pi. 4. 4>’a. 
(I.) pi. I. 4S6. (lh) pt. 1. Dolt. £ her. 
t? 6. Haul. 82. C’ro. Car. eng. Harwell 
v. Harwell. 2 Vent. 336. Lrightm v. 
Green-Fill. B«e. Abr. Scire Facias. 414* 
415. Execution, 3 .16, 3 3 7. 

The court, in the cafe of 2 f ire facias 
for an account and to have the laud 
back again, takes the account according 
to the extended value, which the fherili 
always fixes much be-low the real value. 
But if the conufor or defendant goes 
into a court of equity, the couuiee or 
plaintiff muff account for the profits he 
has received above the extended value ; 
but that is only done upon the terms of 
the defendant or conufor paying intereft 
on the judgment, and fuch extia coils 
and damages as the plaintiff was necef- 
farily put to by the defendant. 2 Vent. 
338. Marjh v. Lee. 2 Vezey, ;8q, 59:. 
Far! of Bath v. Earl of Bradford. Hard. 

If tbs conufee or plaintiff be wrong¬ 


7** 

fully ouffed by the conufor or defeat!* 
ant, or any perfon claiming under 
the conufor or defendant for life' 
or years, the conufee or plaintiff {h&U 
hold over. Co. Litt. 289. b. 4 Rep. 
66. b. Fuiwood's cafe. Dalt. Sher. 135 . 

1 Leon 272. Lord Stafford’s cafe. So 
if the wife of the conufor or defendant 
recover dower, the conufee or plaintiff 
{hall hold over, for (he claims by her 
Lufband. Ibid. If the conufee or plain* 
tiff be interrupted from taking the profit!’ 
of the land by reafon of wars, that ftp 
if the land or profits be deftroyed by war, 
he {hull not hold over, but it will be t» a 
his own difadvantage. Fitz. Execution , 
24^. 4 Rep. 82. b. Sir Andrew Cor * 
l.i 's cafe. Dalt. Sher. 135. But if the 
profits of the land are diminifhed oi*' 
wailed by drowning of water, or by 
lightning, or by any other a& of God, 
without the fault or negligence of the 
conufee or plaintiff, he'{hall holdover 
the land until he be latisfied his debt, 
becaufe he is not in any fault. 15 H. y. 
14 b. 4 Rep. 82. b. Dalt. Sher. 133. 

But no petfon can have a fare facia* 
to account and have the land again, 
but^hacouufor, or defendant: therefore 
if the conufor or defendant, after the 
recognizance or judgment, giants a 
rent ckaige, and the conufee be fati*-* 
fied, the grantee may diftrain, and m 
replevin or other adtion brought for 
taking the dillrefs, iffue may be taken 
whether the conufee has levied his debt, 
cofls and damages or not. Sir IV fonts, 
457. Hare well v. Bur well. S. C. Cro. 
Car. 597, 398. 
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Termino Pafchae. 

Anno Regni, Car. II. 22. 


Cafe 11. 


Roberts verfus Mariett. 


S.C 1 Mod. 41. 
» Keb. 614. 
CiS. 

The court after 
demurtcr joined 
(we the p nut ill 
lee»e to difcon- 
tinue, on pay- 
went ofcolh(i). 


Mich. 21 Car. II. Regis. Rot. 123. 

D EBT on bond conditioned to perform an award, fo as 
the award be ready to be delivered on the id day of 
l\lay\ the defendant after oyer of the condition pleads, 
** no award made,” and the plaintiff in his replication (hews 
the award, and a breach of it by non-payment of the money 
awarded to be paid by the defendant to the plaintiff: but iu 
the replication the plaintiff miflakes the day of tendering the 


(*) So after demurrer argued and 
(Sowed, the court has permitted a dif- 
continuance, on payment of colts, where 
there was a miftake in the plaintiff in 
pleading. 2 Lev. 124. Rea v. Btirnis, 
Ibid. 209. Eut v. Wilhens, 1 Lev. 191. 
Jones v. Pope, S. C. 1 Saund. 39. 1 

Sid. 306. 1 Lev. 192. Rennet v. 

Fiikins, S. C. 1 Saund. 23. 1 Lev. 
1298. Martin v. Delloe , 3 Lev. 440. 
Stephens v. Cooper , x Stra. 76. Butler , 
V. Maltffy , Ibid. 116. Henier/on v. 

, William ion ; but now the court ufually 
gives the party leave to amend upon 
payment of coifs. And after a /pedal 
verdidt, the plaintiff may difcontinue 
by leave cf the court, becaufe it is not 
Complete and final; this however is a 

H r 


matter of great favor. 1 Salk. 178. 
Price v. Parker. And the court will 
not grant leave in a hard action. Cafes 
f.cmp. Hardw* zee, 201. Boucher v. 
Lawfon. Nor will they do it, to give 
the plaintiff an opportunity of adducing 
frelh proof to contradict; the verdidt. 
2 Black. Rep. 815. Roe v. Gray. And 
leave to difcontinue is never granted 
after a general verdidt. 1 Lev. 48. 
Anon. 1 Salk. 178. Pricey. Parker, 
or after a writ of inquiry executed and 
returned. Carlh. 86. Stephens v. Ethe- 
riciy S. C. I Show. 63. Or after a 
peremptory rule for judgment on de¬ 
murrer. 1 Salk. 179. Turner r. Tur* 
ner. 

•ward. 
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award, and avers that, the award was ready to be delivered Roberts ir¬ 
on the twentieth day of May , whereas it ought to have been . Mariett. ^ 
upon the firjl day of May , and upon demurrer joined the 
record was read in the laft Hilary term, and the court gave 
a rule for judgment for the plaintiff, unlefs caufe, &c. at the 
beginning of thisaterm. 

And now Baldwyn ferjeant, for the defendant, (hewed to 
the court this miflake, whereupon Saunders for the plaintiff 
prayed leave to difeontinue the adion, upon payment of cofts ; 
which was oppofed by Baldwyn , becaufe the adion was upon 
a penal bond, and the plaintiff had a remedy for his debt on 
the award itfelf ; and becaufe the plaintiff himfelf had put 
it upon the judgment of the court, and obtained a rule for 
judgment before this exception was taken, he prayed judg¬ 
ment for the defendant, and that the plaintiff (liquid be 
barred of his adion upon the bond; and be ftrongly urged 
that the plaintiff may bring his adion upon the award, and 
therefore he ought not to be permitted to take advantage of 
a penalty, as he will do in this cafe, if he (hall be permitted 
to difeontinue. 

Keiynge chief juftice faid to Saunders , why cannot you 
bring an adion upon the award? To which Saunders an- 
fwered. Sir, perhaps the defendant may wage his law to fuch [ 74 ] 
adion (a), and then we have entirely loft our debt. Then 
he a(ked Baldwyn if his client ‘would bring the money 
awarded into court ? who anfwered, that he had not any 
authority to offer it; whereupon the chief juflice, with the 
affent of the other judges, becaufe the mitt.-ike was in fo 
finall a matter, and the plaintiff had a juft debt due to him, 
gave the plaintiff leave to difeontinue the adion upon pay¬ 
ment of cofts, and he did fo accordingly. 


(2) And therefore debt docs not lie 
againll an executor or adminiltrator up¬ 
on an award made in the life time of the 
teflator or intellatc, if he demurs to the 
declaration. Cro. Eliz. 557. Hampton 
v. Boyer , 600. Bowyer v. Garland. 
2 Roll. Abr. 107. (C.) pi. 3. But if 
the executor or adminiltrator pleads in 
bar to the action, and a verdict is found 


againll him, he cannot take advantage 
of it aftciVards, either in arreft of judg¬ 
ment, or by writ of error. Plow. 182 a. 
Norwood v. Read, lo H. 6. 25. a. 
Fitz. Executors, zi. Vaug. 97 —100. 
JEdgcomle v. Dee. Cro Jae 47. Fj/her 
v. Richar/lfon, S. C. Yelv. yy. r tjid. 
333. Paluitr v. Law fan. 



Taylor verfus Wells. 


Cafe ia. 

I. C. i Mod. npROVER ; upon the general iffue pleaded, and a ve/iiict 
**S!d. 445. for the plaintiff, it was moved in arreit of judgment, that 

*Keb. 623 640. tlje plaintiff had declared for ten pair of curtains and valence, 
fmr'cf curtl*nt which was urged to be uncertain, and entire damages being 
cwtibcn^u h b Y the jury, the plaintiff could not have judgment for 

any part; wherefore the judgment was fluid. 

And afterwards Saunders moved for judgment; and Lid 
that the words were certain enough, and fhould be uken to be 
ten pair of curtains, and ten pair of valence, which fhould be 
intended to be fuch as were ufually part of the furniture of s 
bed. And in artificial things fuch as they are, no other de- 
feription was neceffary but to name them by the ufual name 
by which they were commonly called, without fhewing the 
quantity of goods, ot the fluff of which they were wrought. 

And of fuch opinion were Kclynge chief juftice, Rains for A 
and Morion juftices, who feveraliy delivered their opinions ; 
but Twyflem juftice contra totis vlribttSy and he ftrongly urged 
the cafe of IVebb v. Wajhborn , Style’s Rep. 352. where it 
was adjudged as here, that four pair of hangings was uncer¬ 
tain (1). And he faid it was as uncertain in this cafe as in 

that; 


(1) In the infancy of this a£lion, it 
.*vas held neceffary, in a declaration in 
trover, to afeertain the goods, which 
Were the fubje&s of difpute, with as 
much certainty and accuracy, as was 
required in an a&ion of detinue or re- 
, plevin. Therefore where the declara¬ 
tion was for a parcel of lings, without 
; Tpecifying the quantity it contained, 
though there was a venlift and judg- 
■ inent for the plaintiff, it was reverfed 
Upon error. Cro. Eliz. 865. Gramvel 
V y. Rholotham. And a few years before. 
It was adjudged, that trefpafs for break¬ 


ing the plaintiff's clofe, and talln? hi: 
Jifb , without Hating the nature and num¬ 
ber of the fifl), was bad after verdidt, 
5 Rep. 34. b. Playlet -'s cafe. But this 
omiflion, it fhould feem, would now be 
liolden to be cured after verdict, either 
at common law, Cro. Jac. 43 c. Johns v. 
IViifon ; or by the ftatute of jeofails f 6 & 
17 Car. 2. c. 8.: and after a general de¬ 
murrer, or judgment by default, by ftat. 
4 Ann. c. 16. f. 1, 2. even if the aftion 
were merely for taking the plaintiff's fifh; 
but if the declaration were for breaking 
the clofe, as well as for taking his fifh, 

with- 
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that; but nctwithftanding his opinion, the plaintiff had judg¬ 
ment by the opinion of the three other juflices. 


TAYMJfc 
v. Well*, 


without fpccifying their number or kind, 
it fecms it would he good even upon a 
fpccial demurrer, becaufe breaking the 
clofe is conflcitred as the principal 
ground and foundation of the action, and 
taking the fifh as matter of aggravation 
only. .Salk. 6^3. Layton v. Grind all. 
3 Wilf. 21,2 C/j nnberlain v. Greenfield. 
So trover for joo weighti of lead, and 
200 weights of brat's, without (hewing 
the quantity, was held too uncertain af¬ 
ter verdiT s tv. ?47- Powell v. Hopkins. 
S. P. Latch- 2 tS. Walter v Fanner. 

Tut the law doe.; not now require 
fo much preeifion and certainty in the 
defciiption of the goods, as former¬ 
ly : for if they are dtfenhed ac¬ 
cording to common acceptation, it 
is fuffioient. Thus trover for 400 
4 ‘ ends” of deal boards was adjudged to 
be fulfteient, becaufe workmen call all 
fuck ihort pieces of boards, as are not 
fit for vvainfcop'ng, flooring and t^ie 
like, “ ends and being a particular 
trrm well underflood, is a proper deno-, 
mination for all fliort pit ces «>t boatds. 

2 Ld. Kaym. I2ly. Knight v. Darker. 
It Mod. CH. S. C. So tiorcr for two 
f <cL of flax, and tWo pacts of hemp, 
without fetting out the weight or quanti¬ 
ty of a paok, is good after vetdiMl, and 
it feetns. even upon a fpccial demumr ; 
for it is held that the defendant may 
plead the judgment in the atfion in far 
to any other brought for the fame thing; 
and if, in fuch new adtion, the plaintiff 
fliould declare of taking fo much hemp 
or flax by weight, or in quantity, the 
defendant may aver that the packs in 
the firft afh’on contained that weight or 

Vot. II. 


quantity. 2 Ld Rayni. 991. Thomrton. 
v. Bernards though it was formerly 
fuppofed, that the defendant could not: 
plead it, which appears to have beet* 
the chief reafon of requiring fo muck 
certainty in a declaration in trover. 
So trover for three rich or Jlacks of hay, 
without alleging the quantity which, 
each rick contained, is held to be good*'j 

1 Mod. 289. Woody. Davies, l Lev. 
301. S. C. So for fix parcels of lead. 
Green v. Green, cited t Vent. lod. 
Jcmey v. A 'orris ; or for a library of books 
without expreffing what they are, Emery* 
cafe cited 1 Vent. 114. Elpicit v. Afti. 
ton ; or two pieces of doth. Sty. 419. ; 
Ijles v. Windfor. So trover for a fust 
of knots was held fufEcicntly certain. 

2 Show. 31.5. Parkhurjt v. Shcfton. Skin. 
142. S. C. or for a parcel of thread 
without mentioning the quantity of 
quality of it. 1 Lev. 303. "jenny*. 
Norris ; for it is certain enough in this 
adtion, where damages only are to be 
redbv(*r$d, and not the thing itfelf. S. F. 

1 Ld. Raytfi. 191. Coplejlon v. Piper t 
per Powell J. So trover for three 
pieces of brandy-wine, and for four 
pieces of drawn grafett. was held good 
o;i demurrer. J Lord Raym. 19a. So 
trover for l o weights, for if the jury 
can underftand the goods, it feems to 
be fuificientj and damages only are to be 
recovered ; otherwife in detinue , whero 
the thing itfelf is to be recovered. i». 
Mod 3. Hook v. Galloway, fee alfo 

2 Vent. 78. Chamberlain v. Coole. * So 
trover for fo many ounces of cloves, , 
mace, and nutmegs, without fpccifying 
the quantity of each, was adjudged 

S good 
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'jjfbond after judgment by default, i Ld. 
J^aym. 588. Hartfori v. Jones. 2 Salk. 
654- S. C. So for a piece of tepee, 
without faying how many yards it con¬ 
tained. 2 Str. 738. Radley v. Rrnljc. 
And trover for a parcel of diamonds 
was held good in the C. B , affirmed in 
error in 1 C. B., and afterward in par¬ 
liament. - Sir 827. White v Graham. 
•So trover for 50 pieces of iquare timber 
:WOod, was held well on error, llnflc- 
(jffave v. Thomfon , cited 2 Str. 810. So 
tfover for a parcel of packcloths, rap- ~ 
pers and cords, was held well on error 
in K. B. after judgment by default in 
C. B. notwithstanding the uncertainty 
t>f the qtiamity which a parcel contains, 
a Str. H‘ 9. BoUom 'tty v. Harrifon. 2 I.d. 

■ Raym. 1529. S.C. So trover, or tref- 
pgfs, for tlivirs quantities of china vs are, 
.earthen ware, and linen, without fetting 
forth the pai ticulars. was held good after 
judgment by default. Bame'^276. Hobbs 
v. Green. So trover for “ old iron,” 
was held good after verdict. Willes’s 
Rep. 70. J allot v. Spear. 

Great certainty, however, and accu¬ 
racy, in the description of the things 
demanded, i» ftiil r-quired in detinue, 
becaule the plaint iff may defne to re- 
■ver the Ipecilic things tiiemfelvts, which 
can only be done in this action. Willcs’s 
<Rtp. 120. Kett-e v. Bromjall. But with 
refpeft to replevin , although it was for¬ 
merly holdcn, that the declaration in 
icpltvin mult alfo be certain and parti¬ 
cular in fetting forth the number, kind 
and qualities, of the cattle or things 
diftrained, becaufe the ffceriff cannot 
othefwiie tell how to make deliverance 
of the fame; as where the plaintiff de¬ 
clared, that the defendant took 100 ewe 
ai d wether fheep of the plaintiff, and 
there being a veididt fur the plaintiff, 


an exception was taken to the declara¬ 
tion, that the number of the ewes and 
wethers was not nfeertained, for the 
fheriff, being bound to make a return 
of each foit according to the writ, ought 
to have fuflkient certainty within the 
record to enable him to do fo, which 
the court agreed to, and theteupon ar- 
le'U-d the judgment ; All. 33. Mores. 
Clvp/'itm. Sty. 71. S. C. ; yet, notwit h- 
ftand ag this cafe, it Teems to be now 
fetthd, that a declaration in replevin 
bring ceitain to a general intent, is 
fmficicut, cfpecially after verdict. As 
where the declaration was for taking 
d 1 .vtrs goods and chattels, to v.it, a cer¬ 
tain parcel of lint, and a certain parcel 
of paper; the defendant avowed for rent; 
and after a verdict for the plaintiff, an 
exception was taken in amil of judg¬ 
ment, that the declaration was uncer¬ 
tain in not fpecifying the quantities con¬ 
tained in the parcels: hut Parker U. j. 
who dcliveied the opinion of the court, 
faid, that the declaration would un¬ 
doubtedly have been ill on demurrer, 
but the defendant having avowed the 
taking of the 11/oJs in the chclcrati'.K, 
'.he avowry had cuied the tit feet, Pi 
thereby both parties were agreed what 
the goods were; and the defendant 
himfelf having prayni a return of them, 
there was no controverfy between h>m 
and the plaintiff about them : and to 
oblige the plaintiff to a greater cutai.i- 
ty would have been of no ferrice ; Jot 
if he had demanded 5CO reams of paper 
and proved only one, he muff recuvet ; 
fur in torts if the plaintiff prove any part 
of his cafe it is fufficient; and, as to the 
difficulty of delivering the goods upon a 
ret or no hahendo, in cafe the avowant pre¬ 
vailed, he faid there was no weight it: 
that obieft ion ; for the fheriff, when he 

came 
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came to make a return, might have the 
defendant’s afiiftance to fhew him which 
were the goods ; and lie wa3 not obliged 
to execute the writ, unltfs fomebody 
attended to point out the things he was 
to deliver; ani it is a good return for 
him to make “ quod nullus venil rx parte 
41 defend' ad of,end' aneiia.” Raft. 570. 
l». l)alt. Sher. 274, and the cafe of 
More v. C/ypfim was fully coi.iideud, 
anil over-rulcfl. 4 liac. \br 387. 
Kemfjion v. Nclfon. MbS. cafe. 

So where in replevin the plaintiff de¬ 
clared for taking fourteen fkimmers and 
ladles, ar.d three pots and covers ; the 
defendant avowed the taking for rent 
in arrear upon a demife; the plaintiff 


traverfed the demife, and iffue being* 
joined thereon, there was a veiditft for 
the plaintiff, that there was no fuch de¬ 
mife ; ar d aberwards an objection was 
taken to the declaration in arreft of 
judgment, that the defcrip'ion of the 
goods, namely fourteen fkimmers and 
ladles, without fliewing how many 
each fort, was too uncertain ; but rbe 
court of K B when Lord Hardwicit 
was chief jaflice, avei-ruhd the objec* 
turn upon the authority of the above- 
mentioned c; fe of Kimpjlon v. 'Nelfon, 
aiul held the deienption under theie 
cir, umliances fiftiJently certain. Cafes 
temp, lludw 1 i ;. liern v. Mattaur. 

,2 Str. 1019. S. C. 


ftlaulcverer verfus Hawxby. C a f e S y 

Trinity, 21 Car. 2. Regis. Rot. a511. 

Yorkjhire, 1 T) E it remembered that heretofore, to wit, in 
to wit, J -13 Hilary term Jail palt, before our lord the 
king at Wtjlminjler , came Sir Richa>d ALmlcverer knight and 
baronet, late flieriff of the county of Yjrk, by John Stotie his 
attorney, and brought here into ike courfof our laid lord the 
king then there his certain bill againft Thames Hawxby of [ 75 J 
Wallowlhwait in the county of York yeoman, otherwife called 
Thomas Hawxby of Wallowthvjait in the fa id county yeoman, D.bt oa bond, 
in the cuftody of the marfhal, &c. of a pica of debt,and there are 
pledges of profecution to wit, John Doe and Rickard Roe ,which 
faid bill follows in thefe words, to wit: Ysrkjbir ?, to wit, Sir 
Richard Maultverer knighc and baronet, late flieriff of the 
County of 1 otk, complains of Thomas iLtw.xh of Wallow- 
ihwait in the county of York yeeman, otherwife called Thomr.: 

Hawxby of Wallswthwuit in the faid county yeoman, 
being in the cuftody of the marftnl of the marfhalfea 
of our lord the king before the king himfelf, of a plea 
that he render to him 190I. of lawful money of England, 

S 2 which 
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Mauleverer verfiis Hawxby. 


which he owes to, and unjuftly detains from him; for that 
whereas the faid Thomas, on the 3d day of O&ober , in the 
20th year of the reign of our lord Charles the fecond now king 
of England , &c. at Rippon in the Hid county, by his certain 
writing obligatory, fealed with the fcal of the faid Thomas , and 
to the court of our faid lord the king now here (hewn, the date 
whereof is the fame day and year afoitfaid, acknowledged 
himfelf to be held and firmly bound to the fain Sir Richard t 
by the name of Sir Richard Mauleverer knight and baronet, 
fheriff of the county of York, (he the faid Sir Richard then 
being fheriff of the county of York aforefaid,) in the faid (90!. 
to be paid to the faid Sir Richard, when he the faid Thomas 
fhould be thereunto after-war. s required, yet the faid Thomas 
(although often require.-,) has nor yet paid the faid 190I. to 
the faid Sir Richard, but to p.-«y the fame to him has hitherto 
altogether refufed and (till refufes, to the damage of him the 
faid Sir Richard of 20I. And therefore he brings fuit, &c. 
Impnlance. A.:d now at this day, to a it,on Friday next after the morrow 

of tht Holy Trinity in this fime term, until which day the 
faid Thomas Hawxf-y had leave to imparl to the faid bill, and 
then to anfwer,*fyc. before our lord the king at JVeJlminjier, 
come as well the faid Sir Rickard Mauleverer by his attorney 
afore faid, as the faid Thomas by Henry Thompfoti his attorney. 
pr*ys And the fai.l Thomas defends frhe wrong and injury when, &c. 
of the on aRR p ra y S P yer of the fiid writing obligatory, and it is read to 
&ondfctforth, him in thefe words, (o ♦.it, “ Know all m-n by thefc prefents, 
“ that we William Markinficid of Markinton in the county 
“ of York gent, and Thomas Hawxby of Wallowthivait in the 
<c faid county yeoman, and John Atkinfon of Markinton in 
“ the faid county yeoman, do acknowledge and confefs our- 
felves to owe and be indebted unto Richard Mauleverer 
u knight and baronet, high flieriff of the county aforefaid, 
** in the whole and juft fum of one hundred and ninety 
“ pounds of good'and lawful money of England , to be paid 
“ unto the faid fheriff, cr his certain attorney, for whijeh 
M payment well and truly to be made, we do jointly and 
£ 76 ] “ Overally binds us, and every of us, our heir9, executors, 

adminiftrators and afligns, firmly by thefe prefents, fealed 
*' with our feals, and dated the third day of Oflober, in the 

“ twentieth 
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** twentieth year of king Charles the fecond, and ki the year 
“ of our Lord one thoufand fix hundred and fixty-eight.” 
which being read, he the faid Thomas alfo prays oyer of the 
condition of the laid writing obligatory, and it is likewife 
read to him i^i thefe words, to wit, “ The condition of this 
“ obligation is fuch, that if the above bound William Mark- 
“ infield be and appear before our faid lord the king at 
“ Wejlminjler , on Saturday next after the o£taVe of St. 

Martin, to anfwcr J->hu Booth gentleman of a plea of 
“ trefp ifs, and alfo to a :/,H of the faid John againft him 
** the faid William for fn.iy pounds of debt, and againft him 
“ the faid William for thirty two pounds and ten (hilling* 
“ more of debt, according to the cuftom, Si c. then the con- 
** diiirn .if tne obligation to be void and of none effect;, or 
“ . ,ie the fame to be in full power and virtue,” which being 
re d :tnd heard, lie the laid Thomas fays, that the faid Sir 
Richard ought not tu havt or mantain his faid action thereof 
agao- f him. becaufe he fays, that at the parliament of the lord 
Hemy bxth v f ter the eoriqueft, heretofore king of England t 
&c. boo;, n ,n Wflminjler on the 25th day of February , in the 
23.1 year ot ns reign, it was (amongfl other things) ena&ed, 
by the authority of the faid parliament, that (heriffs, under* 
{bends, fbc-rifia’ clerks, ftew.irds or bailiffs of liberties, fer- 
vants or bailiffs, or coroners, (Hould not take under colour o£ 
their office, by themfelves, or by any other perfon to their 
ufe, of any perfon for making a return or {hncl,any thing as for 
a co r ,y of the panel,except four-pence; and that the faid fheriffs 
and all other the officers and minifters aforefaid, ihould let out 
of prifon all and all manner of perfons by them, or either of 
them arrefted, or being in their cuftody by virtue of any 
writ, bill or warrant in any a£tion perfonal, or by caufe of 
indidlment of trefpafs, upon reafonable fecurity of fufficient 
perfons having fufficient within the county where fuch per¬ 
fons fliould be let to fecurity or mainprife, to keep their days 
in fuch places where the faid bills, writs or warrants ihould 
require (fuch perfon or perfons who fliould be*or then were 
in their cuflody by condemnation, execution, capias utiagatum , 
or excommunicatum , furety of the peace, and all fuch petfons 
who were or ihould be committed by the fpacial command of 
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apy jufticc, and vagabonds refufing to ferve according to the 
form of the ftatute of laborers, only excepted) and that no 
fheiiff, nor any of his officers or minillers aforefaid, fhould 
take, or caufe to be taken, or make any obligation for any 
caufe before recited, or by colour of his office, but only 
to themfelves of any perfon, nor by any perfon who fhould 
be in their cuflody by couife of law, unit fs by the name of 
their office, upon condition that the faid perfons fhould appear 
at the day in the faid writs, bills, cr w.units, and in fuch 
places where the laid writs, bills, or warrants fhould re¬ 
quire. And if any of the faid (bends, or officers, or mini- 
fters aforefaid, fhould make or take any obligation in any 
other form, by colour of tin ir office, that the obligation 
fhould be void, as by rite faid acl (among other things) is 
more fully manifeft, and appears. And the faid ‘Thomas fur¬ 
ther fays, that after thehnaking of the faid n£l of parliament, 
and before the making of the faid writing obligatory, to wit, 
on the loth day of June, in the 2oth year of the reign 
of our lord Charles the fecond, now king of England, Sec. 
the faid John Booth profecuted out of the court of our 
faid lord the kkig before the king himfelf at WejiminJler , 
(the faid court then being at Wefiminjier in the county 
of Middlefex) a certain writ of our faid lord the king, called a 
latitat, to the then flieriff of the county of York dire£led, by 
which faid writ our faid lord the king commanded the 
faid flieriff of Yoilfh'rct that he fhould take William Markin- 
field gent, if be fhould Lie found in his bailiwick, and him 
fhould fafely keep, fo that he might have his body before 
our faid lord the king at Wefiminjier, on Saturday next after 
15 days of St. Martin , to anfwer John Booth gent, of a plea 
of trefpafs, and alfo to a bill of him the faid John Booth 
agfiufi the faid William for fcol. debt, and againft him the 
f.fi:i William for 32I. and 10s. more, according to the cuf- 
tom of the court of our faid lord the king before the king 
himfelf to be exhibited, and that he fhouid have there that 
writ. Which faid writ afterwards, and before the return 
thereof, to wit, on the lafl day of September , in the 20th 
year aforefaid, at the cafile of York, in the county aforefaid, 
was delivered to the faid Sir Richard Mauleverer, being then 

fheriff 
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rticrifT of the faid county of T*t t »b« rucxtfet I in I** *f; 
law: by virtue of which hid writ the f»id Sit Rishnul, 

... • _:. . . alti 


i by virtue or wnicn uia wm **»« •»»* * 

wards, and before the return of the f*i 4 writ, to wt*» ow 
faid 3d day of October, in the 20th year aforefti«f # af the 
ealtle of JV/i aforefaid, in the county aforefaid, (the fan! Sir 
Richard then %nd there being fli' rifT of the faid county of 
York) took ami arretted the faid William, and then and there 
detained him in prifon, until the faid William, and the faid 
Thomas, together with the fail John Jtkinfon, as his fureties, 

?* * a " d aS * thcir de< * d delivered the faid writing obligatory 

above-mentioned to the faid Sir Richard. And the faid 
Thomas further fays, that the find .Sir Richard then and there 
' gjfer«mg obligatory, with the faid condition under- 
mmKr frnm thc U ' Hi Wllliam Mnr hinjidd, and of and 
Thoma5 ancl J' jhn > as his ^Kties, by colour of 
l^lice of fteriff of the faid county, againft the form of the 

'* e ‘ nd { ° the fdid T/;ww f^s, that the faid writing 
obligatory, with the condition thereto above recited, fo as 

'. , m - ‘" Jde ' u,d 111 { orm and for the caufe aforefaid, 

mays v"? ^ he is ready to verify ; wherefore he 

F >s judgment, ,f he ought to be charged, with the debt 
’ *7 ' by virtue of the writing obligatory aforefaid. 

mumr "" “ ^ ^ form > and **- 

But becaufe the court of our faid lord the king now here ** 
, not y t advifed lut . of J « 

prenufli-s, a day thereol is giJen to t*he parties aforefaid 
before cur lord thc king at Wtjlmirjlcr, until the 

"he oremiflev K r u° ^ thdr jud ^ ment of and upon 
the prenufles, becaufe the court of our lord thc king now 

here is thereof net yet, & c S 



r 


78 3 

advlfaH 


s 4 


Cafe 13# 
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Trinity, 21 Car. II. Regis. Rot. 2511. 

*.C.t®Mt«.T\EBT upon bond, by Maul ever er late {heriff of ForkJbtrt t 
* Kdb’fizV' 36 againft flawxby, and declares upon a Jbond entered 

V die condition into by the defendant to the plaintiff, by the name of his 
thi* form, “ the office of {heriff of Fork/hire, on the 3d of October in the 20th 

** thltobHgat 0 /n ^ ear ^ 1C re '8 n *^ e now k* n g * *be olefciiclant prays oyer 
<* i«fuch, that of the condition, which is enrep-d in this manner, to wit, 
*theWiri'oof ** The condition of this obligation is fuch, that it the above- 
** this obligation «« boundcn William Mcirkinjitld be and appear before our lord 
thelaft 1 woras “ the king at Wejhr.injhr on Saturday next after the octave 
'Si«void,<nii the of St. Martin, to arifwer John liedh of a pita of irtfpnfsj 

£«nd'u n is ood . * . . , .» 1 1 r • . 

Without them. ‘ and alio to a bill of tiie laid John agaiiilt nun the laid 
£ 79 3 William for Ool of do*:, and agaiuit him the fain li'tlltam for 
* f 32!. tos. more of debt, according to the cuilom &c. then 
** th c condition of this obligation to be void and of none effect:, 
“ or clfe the fame to be in full power and virtue,” and there¬ 
upon the defendant pleads the ilatute 23 H. 6. c. y. of ffieriiFi* 
bonds; and further fays, that Marl infield was arrelted by the 
plaintiff, then fheriff of the county of Fen t, by virtue of a 
latitat out cf this eburr, and the defendant, for the enlarge¬ 
ment of Mariinjield, er tered in;c> thr. bond with the con¬ 
dition aforefaid, which by force of the flatute was void in 
law, and to whilh there was a demurrer. 

And the exception taken by the defendant was to the con¬ 
dition of the bond, in which it is faid, that if Markinjield 
appear, &c. then the condition of this obligation fhali be void, 
&c. where it ffiould be, then this obligation (hall be void, &c. 
And it was argued for the defendant, that if Markinjield 
had appeared at the return of the writ, the bond would be in 
forco againft the defendant; for it is faid, that the condition 
{hall be void, and then the bond will be Tingle. And a 
^)^P.Cy. (ingle ( b) bond is altogether void by the ftatute, which re- 

i^.root b. quires fuch bond* to be with a condition for the appearance 

- Vc-fc. 0 f 
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of the prifoner at the day contained in the writ (c) j but 
there is no condition to this bond, but only a condition to 
a condition, in which it is faid, that the condition (hall be 
void, but not that the bond (hall be void; and fo there are no 
Words at all to n^ike the bond void : and whether Markinfield 
had appeared or not, the bond is fingie and without a con¬ 
dition, and therefore the bond is againft the ilatute j and for 
this rtafon judgment was firayed for the defendant. 

But it was anfwered and refolved by the court, that the 
bond was good enough; for the words “ then the condition/’ 
See, are void for their abfurdity and repugnancy; and no 
more regard is to be paid to them, than if they had been 
omitted, and they mult be taken in the fame fenfe as if the 
words had been, “ then this obligation fhail be void.” And 
if the whole claufe had been omitttd, the, bond and condition 
would have been good enough, for after the bond comes the 
condition in this manner, The condition of this obligation 
“ is fuch, that if the f*id Markinfield appear,” &c. which 
words alone fhew that the bond was taken for the appearance 
of Markinfield , which is all that the ftatute requires, though 
the claufe, “ then this obligation (hall be void,” had been 
wholly omitted. And now the addition of ufeiefs and im- 
periintut words (hall not hurt the bond and condition 
which were perfect before. Whefefore judgment was given 
for the plaintiff. Saunders of coutifel with the plaintiff. 

Note ; The defendant’s attorney had fflbtilely averred in 
his plea, that Markinfield was averted by a writ returnable at 
another day than was contained in the condition of the 
bond (f), but this being a trick he did not dare to take ad¬ 
vantage of it, as he told me afterwards. And note, the like 
judgment was given upon fuch proceedings on the fame 
bond, between AJauleverer and Atkinfon, and between Maul- 
evercr and Markinfield , in this term ; and the roll is in Mich. 
21 Car. 2. Regis. Rot. 299 and 300 (1). 
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( i ) See ante, 59. Yoficrtit v. Hanfon, note 3. 
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Richards & al’ wrfus Hodges. 

jCtTe 14. 

Trinity, 21 Car. 2. Regis. Rol. 282. 

Nottinghamjhire, 1 TYE it remembered that heretofore, to 
to wit, 3 X) wit, in Eader term lad pad, before 
our lord the king at Wejlminjltr came Samuel Richards and 
Francis Samoa, church-wardens of the pari(h of St. Peter, in 
the county of the town of Nottingham, by Ralph Edge their 
attorney, and brought here into the court of our faid lord the 
king then there his certain bill againd John Hodges of the 
town of Nottingham, in the county oi the town of Nottingham , 

, iron-monger, in the cudody of the marfh/l, &c. of a plea of 

debt, and there are pledges of profecution, to wit, John Dos 
Debt oa bead, and Richard Roe, which faid bill folluws in thefe words, to 
wit: Nottingham/hire, to wit,* Samuel Ruhards and Francis 
Samoa, church-wardens of the parifh of St. Peter , in the 
county of the town of Nottingham, complain of John Hodges 
of the tow'n of Nottingham, in the county of the town of Not¬ 
tingham, ironmonger, being in the cudody of the marfhal of 
the marfhalfea of our lord the king before the king bimfelf, of 
a plea that he render to them 100!. of lawful money of 
England, which he o*e$ *0, and unjudly detains from them, 
for that whtre3s the faid John , on the id day of Augujl, in 
the 19th year of tVe reign of our lord l.harks the Second now 
king of England, &c.“at Bingham, in the faid county of 
Nottingham, by his certain writing obligatory, fealed with the 
feal of the faid John, and to the court of our faid lord the 
king now here fhewn, the date whereof is the fame day and 
year aforefaid, acknowle dged himfelf to be held and firmly 
bound to the faid Samuel and Francis, in the faid look, to be 
paid to the faid Samuel and Francis, when he fliould be 
thereunto requeded. Yet the faid John (although often 
required) has not yet paid the faid tool, to the faid Samuel 
and Francis , or either of them, but to pay the fame to them 
"has hitherto altogether refufed, and dill refufes j to the dam¬ 
age of them the faid Samuel and Francis of 10I. And there¬ 
fore they bring fuit, &c. 

And 
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And now at this day, to wit, on Friday next after the 
morrow of the Holy Trinity in the fame term, ur.til which day 
thr faii 'John had leave to imparl to the faid bill and then to 
anfwer, bdorc our lord the king at WeJlminJJer come as well 
the faid Samuel and Francis by their attorney aforefaid, as the 
faid John by Ralph G: egge his attorney. And the faid John 
defends the wi.-f and injury when, &c. and prays oyer of 
the faid wriring obligatory, and it is read to him, &c. and he 
alfo prays oyer of the condition of the faid writing obligatory, 
and it is rea 1 to'hiru in thefe words, to wit, “ The con¬ 
dition of this prefent obligation is fuch, that whereas 
Mary Bates hath been of late delivered of a man-child 
within the ptrilh of St. Peter's, within the faid town of Not - 
tingham , to the which child the above-bounden John Hodges 
according to law it aids charged to be the reputed father; 
if therefore the (aid John Hodges , his heirs, executors, ad- 
niiniftrators or afligns, or any of them, do from time to time 
and at all times hereafter, fully and clearly acquit, difeharge 
and favc harmlcfs, as well the above-mentioned Samuel 
Richards and Francis Samoa, church-wardens of the parifh of 
St. Peter' s aforcl.ud, and their fucceffors for the fime being, 
and every of them, as alio the inhabitants and pariihioners 
of the f.ud pariili, which now are, or hereafter (hall be for 
the time being, and every of thenf, of and from all and all 
manner of coils, charges, troubles and incumbrances what- 
foever, for or by reafon of the birth, tylucaAoa, maintenance, 
nounlhing and bringing up of the faid child, and of and from, 
all other a£lions, fuits, charges, troubles and demands what- 
foever, touching or concerning the fame, that then this 
prefent obligation to be void and of none effe£t, or elfe to 
remain, continue and be in full force, ftrength, power and 
virtue.” Which being read and heard, the faid John Hodges 
fays, that the faid Samuel Richards and Francis Samon ought 
not to have or maintain their faid a£tion theredf againlt him, 
becaufe he fays, that the faid Samuel Richards and Francis 
Samon , church-wardens as aforefaid of the parilh of St., 
Peter aforefaid, and their fucceffors, and the inhabitants 
and pariihioners of the faid partlh for the time being, 
from the time of making the faid writing obligatory hither¬ 
to, or cither of them, were not in any manner damnified 

for 
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for or by reafon of the birth, education, maintenance, nourifil¬ 
ing and bringing up of the faid child, in the condition afore- 
faid above-named, or for or by reafon of any aft ions, fuits, 
charges, troubles or demands whatfoever, touching or con¬ 
cerning the faid child: and this he is ready to verify j where¬ 
fore he prays judgment if the faid Samuel Richards and 
Francis Samon ought to have or maintain their faid aftiori 
thereof againft him, &c. 

And the faid Samuel and Francis fay, that, by any thing by 
the faid John above in pleading alleged, they ought not to 
be barred from having their aforefaid aftion thereof againft 
him the faid John, becaufe they fay, that the faid child in 
the faid condition mentioned was born within the parifh of 
St. Peter aforefaid, and that neither the faid John Hodges , nor 
any other perfon, after the making of the faid writing obli¬ 
gatory, and before the day of exhibiting the faid bill of the 
faid Samuel and Francis, to wit, for the fpace of one month 
from the firft day of March in the 21ft year of the reign of 
our laid lord the now king, provided any maintenance or 
nourilhment foi the faid child : wherefore the p.irifhiontrs of 
the faid parifh of St. Peter , left the child lhould perifh 
through hunger and cold, duting the whole time aforefaid, 
at Bingham aforefaid, were obliged to Iny out and expend, 
and did lay out and expend, the turn of 4s. of lawful money 
of England, for the maintenance, nourifiung and bringing up 
of the faid child fi 5 r the t ume aforefaid, and fo the parifhinneTS 
are damnified. And this they are ready to verify ■, where¬ 
fore they pray judgment and their faid debt, together with 
their damages on occafion of the detention of the faid debt, 
to be adjudged to them, &c. 

And the faid John Hodges fays, that he the faid John for 
the faid fpace of one month from the firft day of March in 
the 21ft year aforefaid, would have nourilhed and maintained 
the faid child 'at his own cofts and charges, and on the frid 
firft day of March in the 21ft year aforefaid, at Bingham 
aforefaid^offered to the faid Francis and Samuel , and the faid 
parifhioners, to nourilh and maintain the faid child at his own 
cofts and charges, and the faid Francis and Samuel , and the 
faid pariftuoijers, then and there refufed to permit him the faid 
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John to nourith and maintain the child at bis own co^^fd 
charges ; but the faid Francis and Samuel , and the fai*pa- 
rifhioners, of their own wrong, and agaiiift the will of him 
the faid John, then and there put the faid child to nurfe, 
and for the nurfing and maintenances of the faid child of 
their own wrong paid the faid four (hillings. And this he is 
ready to verify ; wherefore, as before, he prays judgment, 
and that the faid Francis and Samuel may be barred from 
having their faid a&ion thereof againft him, &c. 

Gener-il demurrer \ and joinder in demurrer. 


Richard*, 
8t al' v. , 
Honors.. 

t— ' 1 "".^wwwl 


C *3 1 


But becaufe the court of our faid lord the king now here «d*\f*>* 
is not yet advifed what judgment to give of and upon the 
premifes, a day therefore is given to the parties aforefaid 
before our lord the king at Wejlmittjler, until 
next after to hear their judgment of and 

upon the premifles, becaufe the court of our lord the king 
here is thereof not yet advifed, &c. 


* 

Richards Sc al’ ver/t/s Hodges. Cafe 14. 

Trill. 21 Car. 2. Regis. Rot. 882. 

• 

D EBT upon bond by Richards and Samon againft Hodges ; $ q , sid.444. 

the defendant prays oyer of tly: concision, which is, 1 
“ That whereas Mary Bates hath been of late delivered of a if the defemUj* 
man-child within the parifti of Si. Peter, in the town of pl ' ads ” m dam ~ 
Nottingham, to the which child the above-bound John Hodges rally, and the 
according to law ftands charged the reputed father; if there- and"flifwj how* 
fore the faid John Hodges, his heirs, executors, adminiftrators damnified, and 

_ ‘ . . , r ... the defendant 

or auigns, or any of them, do from time to time, and at all «.j 0 ins that the 
times hereafter, fully and clearly acquit, difeharge and fave ^mni^ed of hia 
harmlefs, as well the above-named Samuel Richards and Francis own wrong, it 
Samon, church-wardens of the parifti of St. Peter aforefaid, 15 a departure, 
and their fuccefiors for the time being, and every of them,, 
and alfo all the inhabitants and pariftiioners of the faid parifh, 
which now are or hereafter (hall be for the time being, and 
fvery of them, of and from all manner of coQs, charges, 

troubles 
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trotlWes and incumbrances whatsoever, for or by reafon of the 
birth, education, maintenance, nourishing or bringing up 
of the faid child, and of and from all other a&ions, fuits, 
charges, troubles and demands whatfoever, touching or con¬ 
cerning the fame, that then, &c.” And upon this the defend¬ 
ant pleads non damnificatus generally : the plaintiffs reply that 
neither the defendant, nor any other, for the fpace of a month 
after the making of the bond, provided any maintenance for 
the infant, wherefore the parifhioners, to prevent the infant 
from perifhing with hunger ar>d cold, during the whole time 
aforefaid were forced to pay, and had paid 4s., for the main¬ 
tenance and nourifhment of the infant, and fo fhe parifliioners 
were damnified, &c. to which the defendant rejoins, that 
he would have nourifhed the infant at his own cofts and 
charges during the whole of the fr.id time, and offered to do 
it as well to the plaintiffs as to the other parifhioners, but they 
refufed to permit him to do fo; and of their own wrong, and 
againfl the will of the defendant, put the infant to nurfe, and 
paid the 4s. And this, &c. wherefore, &c. Upon which 
rejoinder the plaintiffs demurred in law. 

And by the court the rejoinder was bad, becaufe it was a 
departure from the firfl plea 'in bar: for the defendant in his 
plea fays, that the parifhioners were not damnified : and when 
the plaintiffs by their replication fhew how they were dam¬ 
nified, the defendant cannot rejoin, that the damnification 
was of their owif wrong, as he has done here, but ought to 
have pleaded it at firfl in his plea in bar. And though 
Saunders of counfel with the defendnr.*- urged that it was not 
any damnification at all, becaufe it was the voluntary a& of 
the parifh to put the infant to nurfe, when the defendant 
himfelf offered to maintain it, et'volenti non fit injuria, and 
they ought not to take advantage of their own wrong; yet 
non allocatur \ for the court held clearly, that the rejoinder 
was a departure; (1.) and therefore it was adjudged for the 
plaintiffs. 


• - - . * -». .....I... — II .. . M . . .. L 

(1) See Newland v. Ofman, Burn’s tiff inftcad of demurring to the rejoinder, 
Jufticc, Baflard. Simpfon v. Johnfon, took iflue upon it; though, upon the au- 
Dougl. 7. z Wilf. 126. a late cafe, thorityofthis cafe,it feemshe might have 
however, Similar to the prefect, the plaiu- demurred upou it, as being a departure 
5 from 
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from the plea. That was debt on bond 
.by the church-wardens of the parifh of 
R. conditioned to indemnify the church¬ 
wardens and overfeers of the poor, and 
the inhabitants and parifliioners of R. 
againft the charges^ which fhould arife, 
or be impol'ed upon them, on account 
of the maintenance, and bringing up 
of fuch child or children, as one E. W. 
then went with, and fhould be delivered 
of. The defendant pleaded non damni- 
ficatus. The plaintiff replied, that the 
faid E. W. was delivered of two chil¬ 
dren, and that neither the defendant, 
*or any perfon on his behalf, provided 
any food or nourifhment for them : by 
reafon whereof, the inhabitants of R., 
left the children fhould ptrifh for want 
of neceffary food and nourifhment, were 
forced and obliged to expend, and did 
neceffarily expend 3I. in providing, Sec. 
and fo were damnified, &c ; the defen¬ 
dant rejoined, that no juftice’s order 
■was ever made upon the inhabitants of 
R. for the maintenance and bringing 
up of the fat’d children, or for the pay¬ 
ment or allowance of the money, fled*, 
and therefore if they did expend, it was 
of their own voluntary aft and wrong, 
and if they were damnifkd,itwas of their 
own wrong, Sec. The plaintiff took iffue 
upon the rejoinder. 1 H. Bl. 253. Hayes 
v. Bryant. However this cafe is fo much 
like the prefent in principle, that it 
feems no doubt can be entertained, that 
the rejoinder was a departure, for the 
defendant ought to have dated it in his 
plea at firft, though indeed it would 
have been no defence to the aftion, if 
he had, becaufe the court held clearly, 
that an order of juft ices was not necef¬ 
fary to make the officers of the parifh lia- 
able to do, what they were otherwife un¬ 
der a legal obligation of doing, namely, 
to provide ncceffatics for the children. 

A departure in pleading is faid to be. 


when a man quits, or departs from the 
ground which he has firft relied upon* 
and has recourfe to another ; it is, who* 
his fubfequent plea does not confjSjSl 
matter purfuant to his former, nor fup- 
port and fortify it. Co. X.itt. 304. a. 
One reafon why a departure in pleading 
is never allowed, is, becaufe the record 
would by fuch means be fpun out into 
cndlcfs prolixity; for he, who has de¬ 
parted from and relinquifhed his firft 
plea, might refort to a fecond, third, 
fourth, or even fortieth defence ; plead¬ 
ing would thereby become infinites 
he who has a bad caufe would never 
be brought to iffue, and he who has a-• 
good one would never obtaiu the end ■ 
of his fuit. See fereral cafes as to what > 
fliall be a departure, cited 1 Saund. 117. 
Cutler v. SczithernCt note (3.) Thus, if 
the declaration be founded on the com¬ 
mon law, the plaintiff in his replication 
cannot maintain it by a fpecial cuftom. 
Co. "Litt. 3c 4. a. But if an aftion be 
brought to recover a penalty given by 
ftatute, and the defendant pleads a re¬ 
peal of the ftatute by another aft, the 
plaintiff may reply that the firft ftatute 
was afterwards revived, and it is no 
departure. Cro. Car. 25 H. Butler je. 
Prefdent of College of Pbyftcians. So. 
where in debt on bond with a condition ' 
to be a true prifoner without making 
any efcape, the defendant pleaded, that 
J. L. did remain a true prifoner with¬ 
out committing any efcape, &c. the 
plaintiff affigned a breach, that 13th 
January . L. made an efcape ; the de¬ 
fendant rejoined, that J JL. went a little 
way out of the rules of jlie prifon, but 
being fent for buck by the plaintiff, he 
immediately returned with the confent 
of the plaintiff, was accepted as his pri¬ 
foner, and # fo continued ever fmee ; to 
which it was demurred. And by Reev #, 
C. J. here is & breach* afligged, to 

which 
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which the defendant rejoins that J. L. 
did make an cfcape, for he fays he 
went out of the rules of the prifon, 
which is an efcape at common law, 
3 Rep. 44. a. BoytorC s cafe, and alfo by 
ftatute 8 and 9 W. 3. c. 27. f I .; and 
then he ret urned with confen t of t he plai 11- 
tiff; this is a departure, for if it would 
cxcufe the efcape, it fhoukl have been 
pleaded at firft. Com Rep. 553 Gum- 
tier v. Larkin. So where in trefpafs for 
impounding the plaintiff's mare, the 
defendant pleaded, that fhe was doing 
damage to the king in his foreft of 
Waltham', the plaintiff in his replica¬ 
tion entitled himfelt to a right of com¬ 
mon in the forcil for a mare, and there¬ 
fore he put the mare there to ufe his 
common : the defendant rejoined, that 
the mare was mangy and doing da¬ 
mage, and therefore he took and im¬ 
pounded the mare, becaufe fhc was 
wrongfully and unlawfully in the foreft ; 
the rejoinder was held to be a departure 
from the plea; becaufe the plea is that 
the mare was doing a private trefpafs 
to the king in his foreft of W. and 
therefore the defendant impounded her, 
but the rejoinder is, that the nryus. was 
agangy, which, by the ftatute 32 H. 8. 
C. 13. f. II. is a common nufanec inqui- 
rable in the lect, and therefore the de¬ 
fendant impounded her. 2 Will. 96. 
Palmer, v. Stone. And where in reple¬ 
vin for taking the plaintiffs goods and 
chattels, to wit, one lime kiln, the de¬ 
fendant avowed for rent in arrear, and 
the plaintiff in his plea in bar/aid that the 
lime-kiln was affixed to the freehold of the 
piece or parcel.of ground on which, &c. 
and as fuch waa by law exempt from a 
diftrtfa for rent, to which the defendant 
demurred generally ; the court held, 
that the plea in bar was of departure 
from the declaration; that the declara- 

4 


verfus Hodges. 

tion, treating the lime kiln as a thdllcl, 
might poffibly have been true, becaufe- 
lime may be burnt in a portable oven,an<t 
the kiln need not therefore neceffarily 
be affixed to the freehold; but as the 
pita in bar dated itjo be affixed to the 
freeho d, it was inconfiftent with the de¬ 
claration. 4 Term Rep. 5'4. Nibkt v. 
Smith. So where to debt on an annuity 
bond the defendant pleaded, that no 
fuch memorial of the bond, as is required 
to be enrolled in Chancery by the fta¬ 
tute 1 : Geo. 3., was enrolled. See. be¬ 
fore the commencement of the plain¬ 
tiff's fuit; the plaintiff replied, that a 
memorial of the bond was enrolled, 
fwhich contained the day of the month 
and the year when the bond bore date* 
and the names of all the parties and 
witneffes, and fet forth the annual fum 
to be paid, and the name of the petfon 
for whole life the annuity was granted, 
and the corf deration of granting the fame ; 
the defendant rejoined, that true it was 
that the memorial of the bond was enrolled, 
but alleged that the memorial did not 
truly fet forth the couiideiation on 
which the annuity was granted. The 
court was clearly of opinion, that the 
rejoinder was a departure from the plea. 
A memorial was enrolled, which upon 
the face of it was a good one: and if 
the defendant wifhrd to impeach it, he 
fhould have pleaded it at firft, and 
fhcw:i in what particular it was defec¬ 
tive, and thus have compelled the 
plaintiff to take iffue upon that faft ; 
but, having in his plea in bar, alleged 
that there was no memorial, he ought not 
afterwards to be permitted to admit in' 
his rtjoinder, that there was one, and 
then deny the validity of it; that the 
words “ no fuch memorial,” like the 
words “ no fuch award,” or “ no 
*• capias adfalisfaciendum tender iffue* 

in 
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In fad, and not in law; that if the 
plaintiff had taken iffue on the alle¬ 
gation of “ no fuch memorial, &c.” 
the parties could not, upon that iffue, 
have gone into the obje&ion to the me¬ 
morial, which gnTcs under the a£l of 
parliament, any more than they can 
Upon the iffue of no award, where there 
, is an award in fact, go into objections 
tb the award in point of law. 4 Term 
Rep. 5H5. Pratd v. Due heft of Cumber¬ 
land. And where in trefpafs for im¬ 
pounding the plaintiff’s ox, the defend¬ 
ant juftified the taking damage feafant, 
and impounding it; the plaintiff entitled 
himftlf to common of paflure for one 
ox in the place in which, &c. and that 
he put the ox there to ufe his common; 
the defendant lejoined, that the plain¬ 
tiff had furcharged the common with 
that ox, and that he took and impounded 
him furcharging the common ; it was 
adjudged, that the rejoinder was a de¬ 
parture from the pica ; for there was 
a great deal of difference between da¬ 
mage feafant, and a fitreharge of com¬ 
mon ; that the furcharge flvjuld ha*ve 
been pleaded at fir It. 1 Salk. 2a 1. 
£ountefs of Arran v. Crifpe ; becaufe thg 
defendant then knew the plaintiff’s 
right. Willes’s Rep 63S. Ellis v. 
Row’es . So where in debt on bond m’ven 
by the defendant on his marriage, with 
condition that he would permit his in¬ 
tended wife, either during the maniage, 
or by will, to difpofc of 50I. out of his 
perfonal eflate, the defendant pleaded 
that he had not prevented his wife from 
difpofing of that fum according to the 
terms of the condition ; the plaintiff in 
his replication fet forth a particular 
appointment of the money by the wife 
according to the condition of the bond, 
a notice to the defendant of the appoint- 
Vot. II. T 


ment, a requeft to pay, and a refufal by 
him; the defendant rejoined that he 
had not any petfonal eflate out of which 
he could pay the ;cl.; the rejoinder, on 
a general demurrer, was held tb be bad, 
bccaufe it was a departure from the 
plea; though it would have been no 
defence if pleaded at fird, becaufe the 
defendant is cflopped by the condition 
of his bond to fay that he had hot fiifi;- 
cient perfonal eflate. Willes’s Rep. 25. 
Cofens v. Crfptis. So where in affumpf.t 
by an executor on fevcral prornifes, 
which were all laid to be made to the 
te/iaior in his life time, to which the 
defendant'pleaded the flatute of limi¬ 
tations, and the plaintiff replied a fub* 
feqiient promife to h'tmfelf, the repli¬ 
cation was laid to be a departure and 
therefore bid. Ibid. 27. Iiichman v. 
'Father. And where to debt on bond, 
the defendant, after praying oyer of the 
condition, .which was for performance 
of an award, pleaded no award made ; 
the plaintiff repled, atul iliewed au 
award; the defendant rej <ineJ that 
other matters were referred, of which 
„the arbitrators had nut taken any no- 
tic£}/aiid therefore it was no award, 
and thereupon the plaintiff denning ; 
the court adjudged that the rejoinder 
was a departure from the plea, for 
the defendant ought to have pleaded 
this fpecial matter in his plea at firll. 

I Sid. 1 80. Morgan v. Mar. Sir T. 
Raym. 94. S C. and fee 1 Yvilf. 1:2. 
Harding v. Holmes, which is prccifily 
the fame cafe with Morgan and Man. 
And if the defendant, in debt on bond 
conditioned (among other things) for 
payment of rent referved iu fuch an in¬ 
denture of Icafe, pleads perform?: te 
generally, and the plaintiff afkgns a 
breach in* non-payment of the rent. 
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and the defendant rejoins that he offered 
to pay it, this is a departure; for an 
offer and refufal is not the fame as a 
performance. Cro. Car. 76,77. Chap¬ 
man v. Chapman. See aifo 4 Leon. * 9. 
Chnten v. Bridges. Dy. 253. b. 2 Mod. 
31. Sams v. Danger field- Pott. 1 83 . 

A departure in pleading feems to be 
matter of fubfance , and bad upon a ge¬ 
neral demurrer, as may be collected 
from 2 Wilf. 96. Palmer v. Stone. 1 
Wilf. 122. Harding v. Holmes. 4 Term 


Rep. 504. Niblet v. Smith. Willca’s Rep. 
638. Ellis v. Row la. 25. Coffent v. 
Coffins. Ibid. 27. Hickman v. Walker. 1 
Saund. 117. Cutlerv.Southern (note (3.) 
The only mode of taking advantage of 
a departure, is by demurrer; for if the 
defendant, inftead of demurring, take 
iflue upon a replication, containing a 
departure, and it be found agairdl him, 
the court will not arreft the judgment. 
Sir T. Raym. K6. I.re y. Rayicr. 
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Pafch. 21 Car. II. Regis. Rot. 408. 

Wiitof error. tj'NGLsJND, is wit. OUR lord the king has fent to hid 
chancellor in his county palatine of Lancajler, or to his 
deputy there, his writ clofe in thefe words, to wit; Charle: 
the 2d, by the grace of God, of England, Scotland, France , 
and Ireland , king, defender of the faith. See. to our chancellor 
in our county palatine of Lancajler, or to his deputy there, 
greeting: Becaufe in the record and proceedings, and alfo 
£ *5 3 in the giving of judgment, in a plaint which was in our 
court at Lancajler by our writ of entry fur dffeifm is: the poJl t 
between Ihomas Legh eft], and Alexander Rigby efq. and 
Thomas Hejkcth, of the manors of Ru forth, Martholme , Har¬ 
wood, Longion , Crojlon, Hejketh cum Becconfal, Tarlton cum 
Sallom, Mawdejlcy , Wrightington, Shevington, Houghwicke and 
Netber-Wittingham with the appurtenances, and of 323 mef- 
fuages, 4 mills, .icoo acres of land, 267 acres of meadow, 
1000 acres of palture, 2000 acres of moor, and 2000 acres 
of furze and heath with the appurtenances, in Rufforth , 
Martholme , Harwood , Longton, Crojlon , Hejketh cum Becconfal, 
Tarlton cum Sallom , Mawdejley, Wrightington , Shevington , 
Houghwicke, Netber- Wittingham, Holmefwood, Tattleworth, 

Lai *. 
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Ldncajler , Prcjlon , Wigan, Ormfchurch, Penwortham, Hatton , 
Muchhoole, Bret her tort, Ecciejion juxta Croflon, Bifpham, New- 
irowc, Newborough in Lathom, Parbould , Samlefoury, Newton 
turn Scales, Barton in Downholland, Bickerjiajfe, Winjlanley, 
and in Scarejbricke with the appurtenances in the county of 
Lancaflcr, mantfefl: error has invented, to the great damage 
of the faid Thomas Hejheih , as by his complaint we are in¬ 
formed: We being willing that the error, if any there be, 
fliould in due manner be corrc&ed, and full and fpttdy jus¬ 
tice done to thf parties aforefaid in this behalf, do command 
you, that by our writ under the feal of the count) palatine 
aforefaid, you make your mandate to our juftices at Lancajler , 
that they fend to us into the chancery of the faid county 
under their feals, the record and proceedings of the faid re¬ 
covery, with all things touching the fame, which are in their 
cuftody, as it is faid, before 15 days of Eaf.er, and our writ, 
which fli >11 thereof come to them, and that you fend to us 
diftinttly and openly under the feal of the county aforefaid, 
the record and proceedings of the recovery aforefaid, and this 
writ, fo that we may have them in five weeks from the day of 
Eajlct, wherefoever we fhall then be in England, that the 
record and proceedings of the faid recovery being infpe£fed, 
we may caufe to be further done thereupon, for ccrre&ing 
that error, what of right, and according to the law and cuftom 
of England ought to be done. Witnefs ourfelf at Wejlminjler, 
the 4th day of February in the 21ft year of our reign. 

The anfwer of Sir Thomas Ingfam, kntf chancellor of the 
county palatine of our lord the king at Lancajler to this 
writ. 

By virtue of this writ to me directed and delivered, I have, 
by another writ duly made under the feal cf the faid county 
palatine, made my mandate to the juftices within mentioned 
as within I am commanded ; which faid juftices, to wit. 
Sir Chrifeophcr ^turner, lent, one of the haror;s of the exche¬ 
quer of our Lord the now r king at Wejlminjler, and Sir Richard 
Rainsford. , knt. one of the juftices of our faid lord the king 
aftigned to hold picas before the king himfelf, juftices of our 
faid krd the king at Lancajler , have anfwered, that the record 
and proceedings of the recovery whereof mention is within 
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made, with all tilings concerning the fame, they have fent t »5 
me in the faid chancery of the county palatine aforefaid, 
which faid record and proceedings of the faid recovery I fend 
to our faid lord the king at the day within-contained, as with¬ 
in I am commanded. 

By the chancellor himfelf. 

Original and judicial writs of the fetfion holden at Lan- 
eetJLr , on Ft iday the 30th day of Augujf, in the 13th year of 
the reign of our lord Charles the 2d, by the grace of God, of 
England, ScotI<md f France, and Ireland, king, defender of the 
faith, &c. Charles the id, by the grace of God, of England , 
Scotland, France, and Ireland, king, defender of the faith, Sec. 
to the filer iff of Lancajhire greeting : Command Thomas IJef- 
keth efq. that juflly and without delay he render to Thomas 
Legh and Alexander Rigby efqrs. the manors of R. M. H‘. 
L. C. H. cum B. T. cum C. S. M. W. S. H. and N. W. 
with the appurtenances, and 323 mtffuage, 4 mills, iooo 
acres of land, 267 acres of meadow, 1000 acres of paflure, 
2C00 acres of moor, and 2000 acres of furze and heath with 
the appurtenances, in R. M. H. L. C. H. cum B. T. cum. 
S. M. W. S. H. N. W. H. T. L. P. W. O. P. M. 
B. E. juxta C. B. JS T . in L. P. S. N. cum S. B. in D. B. 
W. and S. with the appurtenances, which they claim to be 
their right and inheritance, and into which the faid Thomas 
Hcfktth hath not entry, unltfs alter the difleifin which Hugh 
Hunt thereof unjujjiy, end without judgment, hath made to 
the aforefnid Thomas L, gh* and Alexander Rigby, within 30 
years now laft pall, as they uy, and whereof they complain 
that the faid Thomas Hjketh deforces them. And unlefs he 
fhall do Co, and if the faid Thomas Legh and Alexander fit ail 
make you fecure of profecuting their claim, then fummon by 
good fummouers the faid Thomas lhjkttb , that he be before 
our juftices at Lancajler, on the firft day of the next general 
feflion of the afilzes to be holden there, to fliew wherefore he 
hath not done it} and have you there the fummoners and 
this writ.* Witnefs our fell at Lancajler, the 4th day of 
Augitfi, in the 13th year of our icign. Otway. For3ol..paid 
into hanaper by John Otway, efq. for a fine of the within- 
wvitten, who affirms that the tenements within-written do 

6 not 



T'afcli. 22 Car. II. Regis. 


86 a 


KOi exceed the value of 300I. a year.—Pledges of profecution, He?. *»• 

John Doe and Richard Roe. —Summoncrs, John Den and ^ L e f &. al . ^ 
Richard Ren. 

Sir George Middleton knt. «,nd Bait, fheriff. 

Pleas at Lancajler of the feffion holden there on Friday 
the 30th day of Auguft, in the 13th year of the reign of 
Charles the 2d, by the grace of God, of England, Scotland, 

France , and Ireland, king, defender of the faith, See. before 
Sir Chrijlopher Turner knt. one of the barcr.s of the exche¬ 
quer of our lord the king, and Sir Robert Bernard knt. 
ferjeant at lav/, j u ll ices of our Paid lord the king at Luncaf.em 
Roll. 7. 

Our lord the king has fent, to our juftices at Lancajtcr, his Licence under 
letters fealed under the privy feal of our faid lord the king in 
thefe words: Charles the 2d, by the grace of God, king of to fuffer a iccu- 
England, Scotland, France, and Ireland, defender of the faith, * ery 
&c. to cur trufly and well beloved Sir Chri/tcpher Turner knt. 
chief juffice of she common pleas for the county palatine of 
Lancajler, and Sir Robert Bernard knt. juft ice of our faid court 
of common plea-, and to our chief juftice and other juftices of 
the f sine court for the time being, and to all other our officers 
and minifters of the fame court, greeting. Whereas Thomas 
He/kttb an infant, and Lucy Molyneux his mother, and guaT- 
dian, by their humble petition to us exhibited, have {hewn 
unto us, that about the year of our ]ord 0yd 1641, there wa* 
a marriage agreed upon between Robert Hejketh the petitioner 
Thomas' s late father, and the petitioner Lucy, which was ac¬ 
cordingly had and folemnized, and fhat, in purfuance of the 
faid agreement, Robert Hefkcth the petitioner Thomas's late 
grandfather, and Robert Hc/keth the petitioner Thomas's late 
father, did by indenture dated the pthxlay of November 1641, 
for the fettling of a jointure upon the petitioner Lucy, cove¬ 
nant to fcttU all their manors, meffuages, land, tenements, 
hereditaments and premifes, lying within the county palatine 
of Lancajier, to the ufes in the indenture named j that after¬ 
wards it was agreed to fettle the fame by a& of parliament, 
and to that end and purpofe a bill was brought into the par¬ 
liament then fitting, but the late differences and diftra&ions 
falling out, it was not proceeded in, and thereupon the faid 
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Hesjcetkv. petitioner Thomas's late father did by indenture dated the 
LEe&alV 224 day of October 1647, covenant that he would with all 
— ' fpeed fettle the faid manors, mefi'uages, land and tenements 
to the ufes in the faid indenture mentioned, and in purfuance 
of the fiid covenant did by his indenture dated the 14th day 
of February in the year of our lord God 1649, covenant with 
Richard Hr.jorto and William Halfall that, at the then next 
sffiv s to be nolden at Lancajlcr, he would fuffer a recovery of 
feviral of the manors, houfes and demefne lands to the ufes 
in the f.tiu m ’.ci.ture dated the 2;d day of October, in the year 
of our lord 1^47 ; and at fome other aflizes following would 
r S 3 ] fhffer another recovery of all the tenements, parcel of the faid 
manors, to fuch ufes as in the aforefaid indenture is men. 
tioned. And that in purfuance thereof a recovery was cxe. 
cured of the faid manors, houfes and demefne lands, but be¬ 
fore the 2d affixes following the faid Robert He/keth the peti¬ 
tioner Thomas's late father died, and that by re2 r ;»n thereof 
one part of the petitioner Thomas's eflate ftands fettled and 
another not, and part of the petitioner Lucy’s jointure is af~ 
xured to her and the other not, fo that the reft and the refidue 
of the faid manors, meffuages, lands and tenements cannot be 
perfe&ly fettled and allured according to the aforefaid cove¬ 
nants and agreements, but by a recovery to be had and fuf- 
fered by the faid Thomas Hcjkcth who is within age ; the faid 
petitioners have therefore humbly prayed that we would be 
gracioufly pleafed, in a c'afe of this nature, and of fo great 
importance, to give you authority and warrant for fullering 
and palling of a recovery of that part of the petitioner’s eftate 
which is yet unfettled, to the end that the fame may be fettled 
according to the covenants and agreements aforefaid ; know 
ye therefore that we, favouring the petitioners in this their fo 
juft and humble requeft, are gracioufly pleafed, fur the reafons 
exprefled in the petition, to condefcend, that the faid Thomas 
Hcjkcth may either in perfon, or by his able and fufficient 
guar ’ an, or proohein-amie, fuffer fuch a recovery, of all and 
fingv.lar tin- faid premtfe 3 in the faid pttition mentioned which 
were net formerly fettled, as thereby isdelired, notwithftand- 
jng the faid Thomas Hejketh hath not accomplilhed his full age 
of 21 years, she fame being the only esufe alleged to prevent 




Pafch. 22 Car. II. Regis. 


the doing thereof, which otherwife might be done, without Heskethv, 
this our fpecial warrant, in the ordinary courfe of legal pro- Lee & ’ 

ceedings; and therefore we do by thefe prefents affent and 
give full power and authority unto you our faid chief juftice, 
and the reft of the juftices of our faid court of common pleas, 
holden for the faid county palatine of Lancajler now being 
and to the chief juftice of our faid court, and the reft of the 
juftices of the faid court for the time being, that you and 
either and every of you do allow and permit the faid petitioner 
4 Thomas Hejketh, either by himfelf in perfon, or by his able and 
fulficient guardian or prochein-amie, to fuffer a common reco¬ 
very as tenant or vouchee, and to proceed therein with eifc& 
according to the courfe of law in that cafe ufed and pro- [ 19 J 
vided, any thing whatfoever to the contrary thereof in any- 
wife notwithftanding j and thefe prefents or the enrolment 
thereof (hall be unto you our faid chief juftice, and the reft 
of the juftices before named, and to our chief juftice and 
other juftices of our faid court for the time being, and to all 
others whom it may concern, a fufEcienc warrant for doing, 
efle&ing and allowing of all and Angular thepremifes, accord¬ 
ing to our pleafure herein declared, and ther true intent and 
meaning of thefe prefents. Given under our private fignet 
at our court at Whitehall, the 31ft day of July, in the 13th 
year of our reign, and in the year of our lord 1661. 

LaneafAre, to wit. It is granted by the court here, that ^“J'uch^i 
John Molineurt , efq. (hall fue for Thom ^ Hejketh , efq. who is 
within age, as the guardian of the faid Thomas, againft 
Thomas Lee , efq. and Alexander Rigby, efq. in a plea of land. * 

Laneajbire, to wit. Thomas Lee and Alexander Rigpj* 
efquires, in their proper perfons, demand againft Thomas 
iiejheth tfq. the manors of R. M. H. L. C. H. cum B. T. 
cum S. M. W. S, H. and N. W. with the appurtenances, and 
323 mefiuages, 4 mills, 1000 acres of land, 267 acres of 
meadow, icoo acres of pafture, 3000 acres of moor, and 
2coo acres of fur?e and heath, with the appurtenances in R. 

M- H. L. C. H. cum B. T. cum S. M. W. S. H. N. )V. H. 

T. L. P. W. O. P. H. M. B. E. juxta C. B! N. in L. P. S. 

N. cum S. B. in D. B. W. and S. with the appurtenances aa 
their right of inheritance, and into which the faid Thomas hath 

T 4 not 
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Heskethw. not entry until after the difteiGn which Hugh Hunt thereof 
Lee Seal. un juGly and without judgment, hath made to the aforefaid 
Thomas Lee and Alexander , within 30 years now Jail pull, 
tic. and whereof they fay that they themfelves were fcifi-d of 
the manors and tenements aforefaid with the appurtenances 
in their demefne as of fee and right, in the time of peace, in 
the time of our lord the now king, by taking the efplees 
thereof to the value, &c. and into which, &c. and thereof 
they bring fuit, Sic. 

And the faid Thomas Hejheth , who is within ‘age, by John 
Molineux , efq. who is admitted by the court here to fue for 
the faid Thomas, as the guardian of the faid Thomas in the 
plea aforefaid, in his proper perfon comes and defends his 
right when, &c. and vouches thereof to warranty Thomas 
Barton , who is prefent here in court in his proper perfon, 
and freely warrants the manors and tenements aforefaid with 
the appurtenances to him. Sec. And thereupon the faid 
Thomas Lee and Alexander demand again ft the faid Thomas 
Barton tenant by warranty, the manors and tenements afore¬ 
faid with the appurtenances in form aforefaid, &c. anti 
whereof they fay that they themfelves were feifed of the 
manors and tenements aforefaid with the appurtenances in 
their demefne as of fee and right, in time of peace, in the time 
of our lord the king, by taking the efplees thereof to the value, 
&c. and into which, &c. and thereof they bring fuit, &c. 

And the faid TkAnu Barfpn tenant by his warranty de¬ 
fends his right when, &c. and fays that the faid Hugh did 
not difleife the faid Thomas Lee and Alexander of the manors 
- nd tenements aforefaid with the appurtenances, as the faid 
Thomas Lee and Alexander by their writ and declaration afore¬ 
faid above fuppofe, and of this he puts himfelf upon the coun¬ 
try, &c. And the faid Thomas Lee and Alexander pray leave 
to imparl thereto, and they have ir, &c. And afterwards the 
faid Thomas Lee and Alexander come again into court in this 
fame feffion in their p-.oper perfons, and the faid Thomas 
Barton , although folemnly called, doth not come, but has de¬ 
parted in contempt of the court and made default. There¬ 
fore it is confidered that Thomas Lee and Alexander recover 
their feifin againft the faid Thomas Hejketh of the manors and 

tenement^ 
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tenements aforefaid with the appurtenances, and that the faid 
Thomas Hejketh have of the land of the faid Thomas Barton to 
the value, See. And the faid Thomas Barton in mercy, &c. 

And therefore the faid Thomas Lee and Alexander pray the 
writ of our lord the now king, to be tlire&ed to the fhcriff of 
the faid county, to caufe them to have full feifm of the ma¬ 
nors and tenements aforefaid with the appurtenances, and it 
is granted to them returnable here on Friday next following 
in this fame feffion, &c. At which day come here the faid 
Thomas Lee and* Alexander in their proper perfons, and the 
fheriff, to wit, Sir George Middleton knt. and bart. returns 
that he, by virtue of the writ aforefaid to him dire&ed, on 
Tburfday the 5th day of September la ft pa ft, caufed the faid 
Thomas Lee and Alexander to have full feifin of the manors 
and tenements aforefaid with the appurtenances, as by the 
faid writ he was commanded, &c. 

Charles the 2d, by the grace of G<d, of England, Scotland, Wxit of feifia. 
France and Ireland, king, defender of the faith, &c. to the 
fheriff of Lancajhire greeting: Know that Thomas Lee and 
Alexander Rigby efquires, in our court before our juftices at 
Lancajler, recovered their feifin againft Thomas'Hejheth efq. 
of the manors of R. M. H.' L. C. H. cum B. T. cum S. M. 

W. S. H. and N. W. with the appurtenances, and 323 mef- 

fuages, 4 mills, 1000 acres of land, 267 acres of meadow, C 9 1 3 

1000 acres of pafture, and 2000 acres of moor, and 2000 

acres of fur?e and heath with the appurt 3 )rances, in R. M. 

II. L. C. H. cum B. T. cum S. M. W. S. H. N. W. H. T. 

L. P. W. O. P. H. M. B. E. juxta C. B. N. in L. P. S. N. 
cum S. B. in D. B. W. and S. with the appurtenances in 
your county by our writ of entry fur dijjeifin in the poft. 

And therefore we command you, that without delay you 
caufe the faid Thomas Lee and Alexander to have full feifin of 
the manors and tenements aforefaid with the appurtenances; 
and in what manner you (hall execute this precept you make 
known to our juftices at Lancajler on Friday next following; 
and have there this writ. Witnefs C. Turner zX,Lancajlet, 
the firft day of September , in the 23th year of our reign. 

Elwes. 


By 
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Hefketh verfus Lee & at*. 

By virtue of this writ to be dire&ed, I have caufed the 
within-named Thomas Lee and Alexander to have full feifin of 
the manors and tenements within written, on the 5th day of 
September, in the 13th year of the reign of our lord the king 
within written, as within I am commanded. Sir George 
Middleton knt. and bare, flieriff. 

Afterwards, to wit, on Wednefday next after five weeks of 
Eajler in this fame term, before our lord the king at Wejl- 
minjler , comes the faid Thomas Hejketh by Nicholas Harding 
his attorney, and fays that in the record and proceedings 
aforefaid, and alfo in giving the judgment aforefaid, there 
is manifeft error in this, to wit, that by the record aforefaid 
it appears, that the judgment aforefaid in form aforefaid 
given, was given for the faid Thomas Lee and Alexander Rigby 
againfl the faid Thomas Hejketh , whereas by the law of this 
realm of England , the faid judgment ought to have been given 
for the faid Thomas Hejketh againfl the faid Thomas Lee and 
Alexander Rigby j therefore in that there is manifefi error. 

There is alfo error in this, that by the faid record it appears, 
that the faid Thomas Hejketh is admitted by the court to proje- 
cute by John Molineux his guardian, whereas in truth the faid 
Thomas Hejketh was tenant in the plea aforefaid j and there¬ 
fore in that there is manifefi error. 

There is alfo error in ‘this, that no appearance is entered 
npon the faid record for the faid Thomas Hejketh by his guar¬ 
dian, and therefv^e in that there ie manifefi error. 

There is alfo error in this, namely, that it does not appear 
by the faid record, whether the faid Thomas Hejketh ever ap¬ 
peared and vouched to warranty the faid Thomas Barton 
vouchee to warranty mentioned in the faid record; but the 
faid appearance, and alfo the vouching to warranty of the faid 
Thomas Barton , is altogether uncertain and infufHcient, and 
therefore in that there is manifefi error, &c. And the faid 
Thomas Hejketh prays the writ of our lord the now king to 
warn the faid Thomas and Alexander to be before our lord the 
king, to hear the record and proceedings aforefaid, and it is 
granted to him. Sic. by which it is commanded to the chan¬ 
cellor of the county palatine of Lancajler, or to his deputy 

there, 
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there, that he make his mandate to the fheriff of the county 
palatine aforefaid, that by good and lawful men of his baili¬ 
wick, he make known to the faid Thomas Lee and Alexander 
Rigby, that they be before our lord the king in three weeks 
from the day of the Holy Trinity wherefoever, &c. to hear the 
record and proceedings aforefaid, if, &c. and further to do 
and receive what the faid court of our faid lord the king (hall 
confider of them in this behalf} the fame day is given to the 
faid Thomas HJketb, &c. At which day before oqr lord the 
king at Wejlminjler comes the faid Thomas Hejketh by his at¬ 
torney aforefaid} and the chancellor of the county palatine 
aforefaid, to wit. Sir Thomas Ingram knt. returns that he, by 
virtue of the writ of our lord the king to him thereof dire&ed, 
by the writ of our lord the king under thefeal of the county 
palatine aforefaid, had made his mandate to the (herifF of the 
faid county, as he was commanded ; which faid fheriff, to 
wit, Thomas Greer.halgh, efq. anfwered, that by virtue of the 
faid writ to him direded, he had, by £. B. and J. D., good 
and lawful men of his bailiwick, caufed it to be made known 


Hesketk t». 
Lee & al\ 


to the within named Thomas Lee and Alexander Rigby , that 
they be before our lord the king at the day and place within 
written, to do and receive what the court of our lord the 
king within written fhould confider, as by the faid writ to 
him directed he was commanded. Which faid Thomas Lee 


and Alexander Rigby, according to the warning to them in that 
behalf given, come by Seth Ponveli their Forney; whereupon 
the faid Thomas Hejketh as before, faith, that in the record 
and proceedings aforefaid, and alfo in giving the judgment 
aforefaid there is manifeft error, by alleging the faid errorS^ 
by him in form aforefaid alleged; and he prays that the 
judgment aforefaid for the errors aforefaid, and other errors 
in the record ami proceedings aforefaid, may be reverfed, an¬ 
nulled, and altogether held for nothing, and that he may be 
reilored to all things which he has loft by occafion of the faid 
judgment, &c. and that the faid Thomas Lee and Alexander 
Rigby may rejoin to the errors aforefaid, and that the court of 
our lord the king may proceed to examine as well the record 
j*nd proceedings aforefaid, as the faid matters above affigned 
fpr error. 

A-d 
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Hefketh verfits Lee & al*. 

And the faid Thomas Lee and Alexander Rigby fay, that 
there is no error either on the record and proceedings aforc- 
faid, or in giving the judgment aforefaid; and they iikewife 
pray that the court of our lord the king may proceed to 
examine as well the record and proceedings aforefaid, as the 
matters aforefaid above afligned for error, and that the judg¬ 
ment aforefaid may in all things be affirmed. But becaufe the 
court of our lord the king here is not yet advifed what judg¬ 
ment to give of and concerning the premifes, a day is there¬ 
fore given to the parlies aforefaid before our lord the king 
until three weeks from the day of Eajter wherefoever, See. 
to hear their judgment thereon ; for that the court of our 
faid lord the king here is not yet advifed thereof, lie. At 
which day, before our lord the kiug at IVejlminfer come the 
parties aforefaid by their attornies aforefaid, and thereupon 
the faid Thomas Hcjhsth Iikewife prays another writ of our laid 
lord the king of fire facias, to be directed to the chancellor 
of the county palatine of Lancafer, or his deputy there in that 
behalf, to warn the tenants of all the manors, lands and tene¬ 
ments above mentioned, to be before our lord the king where¬ 
foever, &c, to hear the record and procefs aforefaid, and it is 
Iikewife granted to him, &c. *, by which it is commanded to 
the chancellor of the county palatine of Lancaflcr aforefaid, 
or to his deputy in that behalf, that, by the writ of our lord 
the king in due manner made under the feal of the county 
palatine aforefaid, j£id to be direfted to the therifF of the faid 
county, he make his mandate to the faid (herifF, that by good, 
See. of his bailiwick, he make known to the aforefaid tenants, 
*tlnt they be before our faid lord the king on the ociave of St. 
Hilar-; wherefoever, &c. to hear the record and proceedings 
aforefaid, if, &c.; and further, &c. the fame day is given to 
the faid Thomas Hefketh , &c. At which day, before our lord 
the king at Wejlminfer comes the faid Thomas Hc/keth by 
his attorney aforefaid ; and the faid Sir Thomas Ingram , chan¬ 
cellor of the county palatine aforefaid, returns, that he by 
virtue of the^faid writ to him in form aforefaid dire&ed and 
delivered, by the writ of our lord the king, under the feal of 
the county aforefaid, had made his mandate to the flieriff of 
the f*id county .as he was above commanded j which faid 

fherifF, 
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fheritT, to wit, Chrifopher Bane/Ire cfq. anfwered him, that 
by virtue of the faid writ to him directed, he had by E. B. 
I. D. W. H. and R. II. good and lawful men of his baili¬ 
wick, caufed it to be made known to John Molineux efq. and 
Lucy his wife, tenants of the faid feveral manors of L~ C. M. 
H. cum B. T. cum S. W. and H. with the appurtenances, 
and of 172 mdTuages, with the appurtenances in L. C. M. H. 
cum B. T. cum S. W. H. H. H. and P. a fore Lid ; and alfo 
to Ralph Egcrton gent, tenant of one mefTuage, with the ap¬ 
purtenances in FL cum B.; to Thomas Harfnspp , tenant of one 
mefTuage, with the appurtenances in M.; to Richard Sands 
tenant of one mefTuage with the appurtenances in K. j to 
Henry Sutch tenant of one mefTuage with the appurtenances 
in H.; to Egeon Taylor and Thomas. Walton tenants of two 
mefi'uages with the appurtenances in H. aforefaid ; to William 
Moffo tenant of one meiTuage with the appurtenances in L.; 
to Henry Nelfott tenant of one mefTuage with the appurtenan¬ 
ces in C. aforefaid ; to V/lHiam Bandy tenant of one mefTuage 
with the appurtenances in T. cum S. aforefaid; to Richard 
Sands tenant of one mefTuage with the appurtenances in H. 
to John Barton tenant of one mefTuage with the appurtenances 
in P. aforefaid ; to John Stater tenant of one mefTuage with 
the appurtenances in P.; to Nicholas Majfztn tenant of one 
mefTuage with the appurtenances in R. and to Ri shard 
Bonnijier tenant of one mefTuage with the appurtenances in 
W.; that they be before our faid lord the^jng on the oftave 
of Sr. Hilary wherefoever, &c. to liear the record and pro¬ 
ceedings aforefaid, if it (hull feem expedient to them, and 
further to do and receive in manner and form as above he 
was commanded; and that there arc no other or more tenants 
of any manors, lands, or tenements in his bailiwick, to whom 
he can caufe it to be made known (ij. 


Hesketh Vi 
Lee &at\ 
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And 


(i) It has been already obferved conftant and uniform practice of the 
{ante, 71. note 4 .) that, though a feire court has be^n to fue 'ii out, it is not 
facias againll the terre-tenants upon a now to be departed from. 3 Mod. 119. 
writ of erior to reverfe a fine or je- King /ton v. Herbert ; Cartli. 111. Earl 
covery be difcrctionary, yet, a_ the of Pembroke' s crie, S. C. Skin. 275. 

S P 
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Hesketh v. An<l tlic faid John Mo tin tux efq. and Lucy his wife, bciri^ 
Lee Sc aV. { 0 ]cmnly called on the 4th day of the plea, likewife come by 
^Twooi*ivip ^ Sf/i Powell their attorney; and the faid other terre-tenants 
t«rrc-ten»n s ap- being likewife folemnly called on the 4th day of the plea, do 
not come; whereupon the faid Thomas Hefkcth, as before, 
fays, that in the record and proceedings aforefaid, and alfo 

in 


pear and jo n in 

*tT0T. 


S. P* I Burr. :59, 360. hull v. Wood. 
cod. Ibid. 412. Sheepjh.mls v. Lucas. 
And in Dy. 321. a. which was a writ 
of error in the king’s bench to revci fe 
a fine levied in Chefter , it is faid, that 
fotnc of the judges of both benches 
thought, that the moft perfeft and fure 
way would be, to award a fare facias 
againft the terre-tenant, before the court, 
proceeded to the examination of the 
errors: for perhaps he may have foirve- 
thing to plead in bar of the writ of er¬ 
ror, fuch as a teleafe and the like, which 
would relieve the court from the nc- 
cefiity of examining the errors at all. 
And if they fhould be of opinion that 
the judgment ought to be reverfed 
againft the party or privy, ftill the 
plaintiff cannot be reftored to all that 
he has loft, until the terre-tenant be 
made privy by a f: ire facias. Pol if he 
be otherwife oufted, he may have an 
afir/.e, ^nd befides, it would be difgracc • 
ful to the'^jurt, if it were to adjudge 
the plaintiff to be reftored, and yet not 
be able to execute their judgment until 
the terre-tenarit were made privy ; and 
therefore, agreeably to this opinion, a 
feire facias was afterwards awarded 
againft the terre-tenant, and he was 
returned warned. See Cro. Eliz. 739. 
Holland v. Dauntxey. Moqr. 622. Hol¬ 
land v. Jackfon. 

By ftatute 23 Eliz. c. 3. f. 2. it is 
eua&ed that no recovery ihali be re- 


verl'ed for razurt, interlining, mifen- 
tering of a warrant of attorney, or not 
returning of the fheriff, or other want 
of form in words, and not in matter of 
fubilanee. And by ftatute 10 and 11 
W. 3. c. 14. it is enafted, that no fine, 
or common recovery, fhall be reverfed. 
or avoided for any error, or defeCl 
therein, unlefs the writ of ciror, or fuit 
for reverfing fuch fine, or recovery, be 
brought and profecuted with effedt 
within zo years after fuch fine levied, or 
recovery fuffered. And by the 2d fec- 
tion, the rights of infants, femes-covert, 
perfbns nnr. compos, in prifon, or beyond 
fea, arc faveu, fo as they bring their 
writ of error within 5 years after their 
djfabilities are removed. 

It has been holden, that by this fta¬ 
tute a writ of error muft be brought 
within 20 years after the recovery ha: 
been fuffered. and not within 20 years 
ajler the title has accrued ; for fuffering 
the recovery is the time from which the 
70 years are counted. 2 Str. 1257. 
Lloyd's. Vaughan. 

But fometimes the court of common 
pleas will upon application order a com¬ 
mon recovery to be amended : for, as it 
is become now a common afl’urance, it 
is much favoured, and the court will- 
always amend it, whenever it can be 
done confidently with the rules of law, 
and provided there be fornething to 
amend it by. Wales's Rep. 563. Wynne 

v. 7 he. 
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in giving the judgment aforefaid there is manifeft error, by Heskkthv. 
alleging the errors aforefaid above in form aforefaid alleged; ^ Ee & a l • ^ 
and he pray 9 that the judgment aforefaid for the errors afore¬ 
faid, and other errors in the record and proceedings afore¬ 
faid, may be reverfed, annulled, and altogether held for 
nothing, and that he may be reftored to all things which he 
has loll by occafion of the faid judgment, &c. 

And 


v. Thomas. And length of time is not 
of itfclf an anfwer'to the application, 
for recoveries have been frequently 
amended forty years or more after they 
were differed. 7 Mod. 497. Wynne v. 
Wynne. But the court requires the be ft 
evidence that can be adduced to {hew 
that the defect or omiiiion, which is 
fought to be fupplied, originated in 
miftake, and that the amendment pro- 
pofed is agreeable to the intention of 
the parties when the recovery was 
differed. Therefore if parcels, or a 
parifh, or a vill, are omitted in a re¬ 
covery, or there j’3 a miftake in the 
defeription of the premifes, or in the 
name of the parties, the court will not 
allow an amendment of thefe particulars 
merely on an affidavit of the fa£s, be- 
caufe that is not the beft evidence; but. 
the deed to lead the ufes of the recovery 
mu ft alfo be produced ; for that is the 
beft evidence of the intention of the 
parties: and it mod appear on the fact 
of the deed, that there is fufficient ground 
for the amendment. 1 H. Black. 73. 
Piearfon v. P'tearfon. Thus, where the 
deed to lead the ufes deferibed the 
parcels to be fituatc “ in the lordftiip 
" of Myton in the county of Tori, or in 
“ the town and county of Hull, lately 
“ purchased of Thomas Tates and it 
was verified by affidavit that the lands 
intended to pafs weije purchafed of 
Ihomas Tates , being in .the townfliip of 
JO 


Myton in the town and county of King- 
Jlon upon Hull; but the recovery was, 
of lauds *' in the town of Kingfton 
•' upon Hull:’* it was ordered to-be 
amended by inferting the words “ in 
“ Myton*' and the words “ andcounty 
and fo making the defeription of the 
lands to be “ in Myton in the town and 
“ county of Kingflon upon Hull** 
though the recovery had been fufftred 
two and twenty years before, and the 
vouchee then dead. 2 Black. Rep. 
1065- IVatJon v. Cox. So where the 
deed to lead the ufes mentioned “ all 
“ the vouchee’s lands in Jhlenham, or 
‘‘ efewhere , in the county of Kent, in 
“ the occupation of Rolert Goddard.** 
Rolert Goddard rented one entire farm 
of the vouchee, all fworn to be intended 
, to parity the recovery, being prtnei- - 
pally in the parifh of Aldenham, bttif 
part thereof lay in the parifh of ifer- 
Jham, which was not known u> -The par¬ 
ties when the recovery was fuffered. 
The court, after taking a day to con- 
fidcr of it, allowed the recovery to 
be amended, by inferting the word 
Merfham. 2 Black. Rep. 747 - Henze! 
v. Lodge. 3 Wilf. 154. S. C. In like 
manner the court has enlarged the 

number of acres in a recovety bv al- 
0 # 
lowing the fvrit of entry, mittimus, 

tranfeript, and recovery, to be amende^ 

by the deed to lead the ufes, by infert- 

ing fry acres irftead of thirty, btivg 

the 


Kefketh wrfus Lee & d\ 

And becaufe the court of our faid lord the king is not yet 
advifed what judgment to give of and concerning the pre^ 
mifes, a further day is therefore given to the parties afortfaid, 
before our lord the king, until three weeks from the day of 
Eajlrr, wherefoever, &c. to hear their judgment of and con¬ 
cerning the premifes \ for that the court of our faid lord 

the 

of acres ftvorn to be in- 5-8. Dowfe v. Lloyd , and 5S0. note 
tended to pafs, and the deed compre- (a.) Miibanle v. Jolliffe. So where 
bending a much larger number. It is a recovery was agreed to be fuffered of 
true l ord chief juflice Eyre felt fome lands in N. L and M., but N. was to- 
difficulty in allowing the mi Hake to be tally omitted, the recovery was allowed 
amended in the writ of entry on the to be amended by the deed to lead the 
authority of Lord Pev.brole's cafe. ufes. Pig. 172. So a recovery fullered 
1 Salk. 52; but Mr. Jullice Heath faid nine years before was ordered to be 
that during the whole time he had fat amended, by putting the word “ Trull,” 
On the bench, it had been the conilant the name of a vill, into its proper place, 
pra&ice to amend recoveries by the according to the deed of ufes. Trull 
deed to lead the ufes. 1 Bof. &. Pull, had by miltake been put into the recovery 
137. Crofs v. Grey- However, to pre- as an advowfon, not as a vill where lands 
vent any fraud on the alienation office lay. And the court faid that the prin- 
by inferring only a few acres in the rc- ciple upon which they went was the lla- 
covery at firft, and l'o praying but a tute 8 H. 6. c. 12. to amend the tnifpri- 
fmall fine, and afterwards applying to fion of the clerk. A precipe is the curli- 
the court for leave to infert a greater ..or’s iuftrudtion for an original writ; a 
number, the court, before they allow deed of ufes is the clerk’s inltru&ion for 
the amendment, take care that tb? par- a recovery. This precise and this deed 
ties lhall duly' compound at the aliena- are the things to amend by r . Barnes, 21. 
tion office for the additional number of 1 -oggin v. Rawlins. So the Chrillian 
acres.*.So the writ of entry, and fubfc- name of the vouchee has been altered 
quent proceedings in a recovery have in a recovery by the deed to lead the 
been allowed to be amended, by infert- ules of it. 2 Black. Rep. 1230. Mayre 
ing' the word, all and all manner of tithes v. Coultbard. So where A. was de- 
whatfoever yearly arifing from and out mandant in the recovery, and B. tenant, 
of the faid premifes therein, the deed but by the deed to lead the ufes, 13 . was 
leading the ufes comprehending all the to have been demandant, and A. te- 
lands, and hereditaments which the vouchee nant; the names were tranfpofed ac- 
was feifed of in tail by virtue of the will cordingly. Barnes 24. Lord v. Brifcoe. 
of A. B., and it being fvorn that the The court will alfo amend any infor- 
tithes were parcel of the ptemifes fo de- maiity in the entering of the judgment 
vifed, and were intended to be com- in a recovery, it being their ovvnadt; 
prifed in the recovery. 2 Bof. & Pull, as by (Iriking 1'ut the words, “ it i* 

adjudged’ 
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the king here is not yet advifed thereof. At which day Before Hsskkth m* 
our lord the king at Wejlminjler come the parties aforefaid by 
their attornies aforefaid, whereupon as well the record and j .. Jgr .«. 
proceedings aforefaid and the judgment given thereupon, as 
the matters.aforefaid above for error adigned, being feen, and 
by the court of our lord the king here more fully underftood, 

and 


“ adjudged,” and inferting the words 
“ it isconfidered.” Barnes 23. Ring 
v. Bold. Ibid. 22. Tarrant v. Randal. 
Amendments are alfo allowed in the 
writ of i'tiiin, and the return thereof. 
Thus where a writ of feiiin was rightly 
diredled*to the ftieriffs of the city of 
Tork, but not returned in the name of 
any ftieriff, though a miftaken return 
in the Angular, inftead of the plural 
number, was indorfed on the writ; the 
prayer of feifin, and return of the writ, 
were ordered to be firfl amended, and 
then the roll and exemplification ac¬ 
cordingly. Barnes 23. IVitton v. Eajl. 
So the return of the writ of feifin was 
amended in the year of the king’s reign. 
2 Wilf. 2. Watfion v. Loci ley. So where 
a recovery is erroneous, becaufe no writ 
of feifin is awarded, nor the judgment 
executed by a writ of feifin returned 
on the roll, the court of common pleas 
will, after a writ of error is brought 
to reverfe the recovery for that error, 
reftify the defedl in the record, by 
ordering a writ of feifin to be awarded 
on the roll, and return executed; for 
no writ of feifin is ever in fa& executed. 
5 Term Rep. 179, 180. Goodnight v. 
Righy, per Lord Kenyon. 

But no amendment will be allowed in 
the defeription of the eftates compre¬ 
hended in a recovery, where the recove¬ 
ry, at it Hands, has lands of the vouchee 
dto operate upon. Asfwhere a recovery 
Vox.. II* 


was fuffered of premifes in the county of 
the city of Litclfteld, and by the deed to 
lead the ufes it appeared that the greater 
part of the premifes intended to pal* 
by the recovery were in the county 
of Stafford, but a fmall part of 
them alfo lay in the county of the city 
of Litchfield-, the court would not fuffer 
the recovery to be amended by ftrik- 
ing out the words * f city of Litchfield,** 
and inferting the words “ county of 
“ Stafford for this would in effc& 
be annulling a valid recovery in the 
city of Litohjield which had operated 
upon lands there, and fulslb'tuting in 
its ftead a recovery in the county of 
Stafford. 2 Black. Rep. 874. Ji8m 
Baldwin. Whenever there is a mffc* 
take either in the tefte or return of the 
writ j>f entry, owing to the mtffirifim 
or nefftgence of the clerk, it is amco^i 
able by ftatute 8 H. 6. c. 12.; «bilt 
where the miftake is occafioned hyUm 
ne/cience or ignorance of the clerk, it 
is not amendable by that ftatute: thtft 
diftin&ion is warranted by Blackamort% 
cafe. 8 Rep. 159* b. ifio. a. Them* 
fore where the tefte is void, as when Up" 
made otr a Sunday, or in vacation ttaaOjl 
it is amendable as the plain mifprifiott 
of the clerk; but where there is an tea 
poffible tefte* as if the writ of entry 
bears tefte liter the return, the Agfr 
is not 'amendable; though Qeqffh 
cafe, s Rep. 45. b. ia to the tommy p 
U but 
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HjUkith v. and diligently examined, becaufe it appears to the court of ■otKf 
^bfca & al\ j ort j t j, e j^g ^eie, that the faid record is in nothing vitiouo 
and defe&ive, and that there is no error in the faid record ; 
therefore it is coufidered that the judgment aforefaid be in all 
things affirmed, and (land in full force and efleft, the feveral 
caufes and matters for errors affigned notwithftanding, &c. 


but that cafe has often been denied. 
xLd Raj m 1066 ®uccn v. Tt/chin. 

• t Salk. 52 Lord Pembrohc v. Lord 
yffirejs ; in which laft cafe a writ of 
covenant to levy a fine was tefted fix 
months after the dtdimus for the caption, 
but'll did not appear whether the tefle 
was before the return or after; and 
Lord Boh certified the opinion of the 


judges in the houfe of lords, that the 
writ was not amendable in that initance. 
However, at all events, neither th etcjle, 
nor return of the wn't.ofeptry is amend¬ 
able, where it is not the mifprifion of 
the clerk, unlefs there is fomething to 
amend it by. Willcs’s Rep. 563. Wynne 
v. Thomas. 


Hefketlt verfus Lee & al*. 
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E RROR by Hejketh againil Lee and Rigby to reverfe a 
judgment in a comm'on recovery in the county palatine 
of Lancajler , in which Lee and Rigby were demandants againil 
Hejketh then an vifant tenant, who appeared by guardian 
and vouched the common vouchee, upon which the recovery 
|tf* 00t was had» an d the error infilled upon was, that it appears by 
ittjr error. * the record that the now plaintiff, who was then tenant, was an 
infant within the age of 21 years.' And the entry of his 
admiffion by his guardian is in this manner, namely, “ It is 
granted by the court here that John MoHneux Jlsall fue for 
Thomas Hejketh, efq. who is within age, as guardian of the 
faid Thomas, againil Thomas Lee , efq. and Alexander Rigby, 
efq. in a plea'of land.” And in the body of the common 
£ 95 1 recovery immediately after the end of the cotint, the entry 
is in this manner, namely, “ And the faid Thomas Hejketh , 
who is within age, by John Molinetix, efq. who is admitted 


Cafe 15. 


S. C. 1 Sid. 
446. 

a Vest 73. 

* Ke)> 6 » 7 - 

2 Mod. 48 
|f* guardian be 
■gutted to Jut 
fam infant 
tenant or de* 
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the court to fue for the fiid Thomas as the guardian of the 
faid Thomas in the plea aforefaid, in his proper perfon comes 
and defends his right when, &c. and vouchers thereof to war¬ 
ranty, &c.’' Which was ftrongly urged by We/Jon of Gray's 
Inn to be error, for it ought to have been, {hat the guardian 
was admitted to defend for the infant tenant, and not to fue 
for him, becaufe the infant was tenant and fo defendant, 
and therefore did not pl-ofecute the fu:t, but was profecuted, 
wherefore he,ought to have a guardian to defend him ; and 
there was no necefiity to have any perfon to profecute or fue, 
where there was no fuit cn the part of the infant to be fol¬ 
lowed or profecuted. And he faid this entry is agreeable to, 
and confiftent with law, where the infant was demandant, 
but not confon'ant to law, or according to precedents, where 
the infant was tenant as here. And he further faid that 




though common recoveries, being amicable actions for com¬ 
mon afiurances,' are much favoured in law, yet they are real 
actions, and are of the fame nature with an adverfary a&ion 
npon a writ of entry fur dijfeiftn en le po/I, and therefore ought 
to be guided by the fame rules that govern them ( b ). And (£) Ante, 4a; 
he cited the cafe of Sinipfoh v. Jackfon (r), where an infant °’ 
defendant was admitted by prochein amy ad profequendum in 
an action of eje&ment, and it w^s adjudged to be error, and 
therefore the judgment was reverfed; which in effect is the 
fime cafe with the cafe at bar. He alfo jgok another excep¬ 
tion, that upon the record the infant was admitted by guar¬ 
dian, and yet the infant appeared in proper perfon , whereas he 
ought to have appeared by guardian. For the entry in the a 
body of the record is, that the infant, “ by John Molineux* 
efq. who is admitted by the court here fo fue for the faid 
Tlsomas , (namely the infant,) as guardian of the faid Thomas* 

(namely the infant,) in the plea aforefaid, in his proper perfon 
comes, &c.” as before; So it fays that the infant came in his 
proper perfon, though he was admitted by guardian, and 
therefore the judgment erroneous- ' • 

Sed non allocatur; for by the court as to the fidft exception, 
the ad million by guardian to fue, &c. was gooa enough be- 
jpaufc the words “ to fue" were fufficiently fi^nificant of a 
‘ Ua ^ de- 
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P irn* v. defendant, for 11 to fue” is nothing more than ** to take cam 

^ of, or take upon one, the defence or tuition of the caufe for 

the infant, or on his behalf.” And thefe words “ to fue” 
may be applied indifferently either to the demandant or plain* 
, tiff, or to the tenant or defendant, for the fuir of one party 

l 9 $ 3 or of the other mud be followed. And the words “ to 

fue” not only fignify “ to profecute/’ but alfo ** to defend,” 
or to do fomething which the law requires for the better 
profecution or defence of the caufe in which the guardian is 
admitted. And as to the fecond exception, the court faid it 
is plain by the record that the infant appeared by his guardian, 
and then the words, 11 in his proper perfon” are only fuper- 
fluous and idle, and will not hurt the record which was per* 
ic€t before, efpecially in a common recovery which is fo 
greatly favoured in law. But the court hud that the words 
** in his proper perfon” may wt-11 Hand with the precedent 
matter in good fenfe ; for the fenft is, that the infant comes 
by his guardian in his proper perfon, that is, that the infant 
comes by his guardian, which guardian nuns in his proper perfon t 
and fo the words in his proper perfon" relate to the guar¬ 
dian and not to the infant, as IVijlon would have it; and by 
this expofition the whole feutence (lands well together, and 
is all good fenfe without finking out, or rcje&ing any word : 
and the bed condru£lion is to be made to fupport. a judg¬ 
ment. And for thefe reafons the judgment was affirmed by 
the whole court (2 yy « 


, <*) St was long doubted, whether a 
Wwrttoa rec6very fu Sere cl by an in- 
by guardian was good; and, in 
lO Rep. 43. a. Mary Partington's cafe, 
better opinion feems to have been 
Iftlfext it was "erroneous; but it how ap- 
jpta to be fettled that if an'infant 
by guardian and vouch the com- 
jjfnbl) vouchee, and fo fuffer a recovery, 
jit cannot be reverfed by error. And 
,$he reafon afHgned is, that if t\‘e recovery 
’be tp'the prejudice of the infant, he 

\ 


may have remedy againfl his guardian 
for ft. Cro. Car. 307. Earl of Newport 
v. Mildmay. S. C. Sir W. Jones, 318. 
S.P. Hob. 196. Blount's cafe. 1. Roll. 
Abr. 731. (G.) pi. I. I Sid. 32r. 
Ruby v. Robinfon. Pig. 64. 2 Bac. Abr. 
543. 3 Bac, Abr. 135. Cro. Elfz. 47 r. 
Stapleton’s cafe, to which may be added 
the prefent cafe. Therefore when an 
infant intended to fuffer a common re¬ 
covery, the pra&ice formerly was for 
him and his guardian to petition the 
' king 
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king to grant letters under the privy 
feal, as in this cafe, to the judges of 
the court where the recovery was to he 
fuffered, dircdling them to permit fuch 
infant to fuffer a common recovery. 
But it was Hill in the diferetion of the 
judges, whether they would permit the 
infant to fuffer it or not, in the exercife 
of which they were governed by the 
circumllauccs of the cafe. If upon 
examination if was either found to be 
neceffary, or for the advantage of the 
infant, that he Humid fuffer a common 
recovary, the judges admitted perfons 
of known integrity and fortune to ap¬ 
pear as guardians to the infant, and to 
iuffera recovery for him in court Hob. 
196. Blount' s cafe, l Vern. 461. Sir 
H. Mackworlh’s cafe. But if the rea- 
fons for the application did not appear 
to the judges to be fuflic-ient, they 
would not permit, the recovery to be 
fuffered. 1 Ld. Raytn. 11 fiutbert v. 
Walts. 2 Salk. 567. Sir John St. Al¬ 
ban's cafe. But common recoveries 
fuffered by privy feal are now difufed, 
and private acts of parliament umver- 
fally fubftituted in their dead. When 
an infant is permitted to fuffer a,rc- 
eovery with double voucher, which is 
now the common courfe, he mull make 
a tenant to the praecipe by feoffment, and 
give livery of feifin in perfon, by which 
means the feoffment is only voidable, 
whereas, if the infant appointed an at¬ 
torney to give livery of feifin lor him, 
the feoffment would be abfolutcly void. 
Perk. f. 12. 13. j Burr. 1804. Zouch v. 
Parfons. Or he may make a tenant 
to the pra’cipe by fine. Fig. 65. 

If an infant fuffer a common recovery 
in perfon it is erroneous, and he may 
reverfe it by A writ of error; but 
the writ mull be brought in this cafe, 
as in tlijfC of a finej^r/tfr/pj his minority; 


for the fa£l is to be tried by fhe infpec 
tion of the judges; but after his 
age it is too late to teverfe it 
of error, or otherwise howfoever 4 far! 

t \fv 

the recoveryor fine then becomesol 
tory and uuavoidable for ever. Co. T 4&4 
380. b. 1 Sid. 321. Raby v. Ro . _ 

S. C. 1 Lev. 142. Pig. 166. 1 Mods'll 
Hefhett v. Lee. 2 Bac. Abr. 543. 3 Bag? 
Abr. 135. Soifaninfantfuffer arecotery* 
or levy a fine, he is by law enabled 
lead or declare the ufes thereof: and if, te* 
do not reverfe the recovery or fitter 
during his non-age, the declaration 
ufes will ftand good for ever; for*^ 
though the deed to lead or declare 
ufes of the fine or recovery be a matter* 
in pais, and all fuch ails an infant may*- 
in general avoid at any time after hit, 
full age, if he do not con fen t, yet being, 
made in purfuance of the recovery or 
fine, and being a part theieof, it ttuBj? 
likewife ftand as long as the fine or 
covery remain in force as incideo^' 
thereto. 2 Rep. 58. a. Bcthwick 's cafe. 4 
IO Rep. 42. b. Mary Partington's 
Hob. 234. Lord Darcy v. AJkvsH&X 
3 Atk. 710, 711. Hearle v. Greenback. 
I'fcf. 304, 305. S. C. 3 Bac. dhr.j 
135. t Roll. Abr.730. (F.) pi. 3. Bfitlfj 
an infant fuffers a common recovciy 
which he appears by attorney, be 
reverfe it at any time Ifter he has.'ti 
tained his full age, becaufe it may' 
tried by a jury, whether be 
infant or not when he appointed mt* 
attorney. For an infant is pot pve* r 
fume’d to have diferetion enough ta« 
choofe a proper perfon to be his a)tor* 
ncy, and therefore £»n account of "the* 
imbecilit/ of his underftanding, f.h<* 
his powet to hur^ 
prejudiced by 
overy, he has not any remedy, 
his attorney as he ni3y hav^ 
U 3 againft 


ney, and tueretore £»n a 
imbecility of his unde 
law has liut it out of his 
himfel (I for if he be 
the recovery 1 he has n 


again ft 
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iS||l# Jhus guardian ; ami therefore his 755. pi. 6. Bridg 73, ffolfctuj y. 
pHWbtinettt of an attorney is void. Jackfon. Arg\ 5 Mod. <09. Stores v. 
«fS|||a. 3*f» 322. Rahy v. Robinfon. Oliver, ' ■ 

Ullifrfl- Abr. 573. pi. 8. 1 Roll. Abr. 
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Trim 21. Car. II, Regis. Rot. 49b. 

A CTION upon the cafe upon a fpecial iffiie directed oui 
of chancery, and on a fpecial verditl found at the 
aflizes, the cafe was this. Three jointenants for life, and one 
ot tlum fealsand delivers a deed to another of the jointenants, 
in which it is exprefled, that he “ granted, bargained, fold, 
afiigned, fet-over and confirmed,” to the other, all the right, 
eftare, title, interefl:, claim and demand of the grantor, of and 
to the lands hokien in jointure. And the queilion upon this 
fpecial vcrdi£l was, whether this deed was fuflicient to pafs 
the part or (hare of the jointenani who made the deed, to the 
other to whom the deed was made or not. And it was ad¬ 
judged clearly without argument that it was. And Jones for 
the defendant would have fpoken to it, but the court inter¬ 
rupted him, and faid it was fo clear, that there could be no 
queilion about it; an,d therefore judgment was given for the 
plaintiff who claimed under the deed. 

Note; the word “ grant” is of general extent, and may. 
amount to a grant, feoffment, gift, lcafe, rtleafe, confirmation, 
of funendcr. Litt-f. 531. C0.Litt.30x. b. 302. a. (1). 

Note ; 


And it is in the ele&ion of* the 
to ufe it to whichever of thefe 
ofes he pleafes. Co. Litt. 301. b. 
„ chief intent of the pasties is to 
ft the eftare, and the method jif doing 
: ought to be fubi’ervient to tlfyt end : 
4‘though the intent of the grantor 
ys td be regarded as to, whai ejiate is to 



pafs, and to whom, yet it is not to be 
regarded as to the manner of palling it. 
for of that he is fuppofed to be igno¬ 
rant. And it is an eftablifhed rule, 
that a deed fliall never be laid aflde as 
void, if by any conitru&ion it can be 
made good. Hob. 277. Earl of Clan- 
riihard’s cafe. She>. Touchftone, 82, 

83. 
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ttfofe affos that it was faid by the chief juftice, that Cftsmi th 
though the jury have found, that he granted , yet the court WiLt.Ajf. 
m would adjudge that he releafed, which is the proper convey¬ 


ance for one jointenant to pafs his eftate to the other. But Are’eaJiUtUt 

if the party in pleading had pleaded that he granted, the plea SnceXrona^ 

would be bad, for every one mufl order his plea according to jo'nteiunt t# ■ 

1 1 . pafs hit eftate 

the tu the-othlt. 


83. Therefore where a man feifed in 
fee of a rent granted it by deed to 
one who was his kinfman, and there 
was an attornment to the grant, but it 
was made by a perfon who was not the 
real tenant of the land, and therefore 
void; though the intent appeared that 
the deed fhould operate as a grant at 
common law with an attornment, yet 
fince it could not pafs that way, it was 
adjudged that the grant being made to 
a relation Jhould operate as a covenant 
to Jlandfeifed. Sanders v. Savile, cited 
in 3 Lev. 372. So where a man by 
deed 'gives and grants laud to another, 
and a letter of attorney to make iivery 
is indorfed upon the deed, but no livery 


the daughter and her heirs the find 
lands, and there was a covenant that 
after due execution, &c. fhs fhould 
quietly enjoy, and alfo a claufe of vrffe. 
ranty, but there was no money paid, at 
any other confideration but what Wftft 
expreffed in the deed ; it was held th at 
though the deed could not enure M 
a bargain and fale , no money having 
pafled between them, yet rt fhould opft» 
rate as a covenant to Jland feifed. 1. Vent. 
137. Croffing v. Scudamore. And vyherc 
a father, failed in fee of a rent, by in¬ 
denture, in confideration of afFe&ion* 
and 5/. paid, gave, granted, af&gnc^ 
and transferred the rent to bis 
and his heirs; it was held, that there 


happens to be made ; yet if this grant 
be made to a relation, it Jhall operate aj 
a covenant to fund feifed; though the 
letter of attorney, indorfed on the deed 
for the making of livery, fhews the 
plain intent of the deed and of the 
parties to have been, that the land 
Jhould pafs by feoffment and livery. 
3 Lev. 372. Ofman v. Sheaf. S. C. 
Carth. 307. And where a father feif¬ 
ed in fee made a deed to his daugh¬ 
ter enrolled within fix months, by 
which, in confideration of natural love, 
augmentation of her portion, and the 
preferment of her in marriage, and other 
good and valuable confiderations, he 
gave, granted, bargained, and fold, 
aliened, eyfeoffed ant^ confirmed unto 


being two confiderations exprefied^ 
affection and money, the deed might 
operate as a bargain and fale if 


rolled, or as a covenant to Hand feflfied^ 
3 Lev. 291. Baker v. Lade S.C. 

150. Sty. 204 IVats v. Mix 7 Rcftw, 
40. b. Bedell's cafe. 2 Roll. Abr. yjfjtf.* 


(O.) pi. i. Tel)be v. Poppletbwayted Hfs 
where lands are granted to a man 'and*: 
his heirs with a general wamptfy, 
agaiufl*all perfons whatfoever, and ad i 


livery, or a void livery,, is made j 
if this grant be mad* to a relation,-$Ajj 
fhall operate as a covenant to fhutd 
feifed; though the inferting of the Wit- 1 
ranty fhews the intent to have been, 
that the 4 ands fhould pafs by way <dt 
feoffment, in which cafe the feoffees, iff 
U 4 inu 
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the tules of law (2); but it is otherwife of a vtriifi, beeiufe 
it is the faying of laymen: See Cro. Eliz. ( b } 482. S. C. 
6 Rep. 26. where the jury found exprcfsly that J. S. demifed 
for life, but found there was no livery, the court adjudged it 
was no leafe, notwithdanding the former precife words of the 
verdict, &c. (3) 


j&Bpleaded, might vouch upon the war- 
jpanty : whereas it opeiating by way of 
ig]$e, and a covenant to ftand feifed, the 
ijrWmtee is in the pojl. and cannot vouch, 
j P*. Will. 163. Tom'.infon v. Digit on. 
Jin. And where G. S. being feifed 


In fee, in confidSration of a marriage 
'to be had between him ami A. S., by 
indenture between him of the one part, 
ind the faid A. S. and W. S. of the 
j^bther part, did give, grant, enfeoff, 
jfiene and confirm the lands to A. S. 
*Wd W. S. and ihcir afTtgns, to hold to 
S for life, remainder to the heirs 
U her body begotten by the faid G. S., 
the marriage took effeft; it was re- 
iblvcd by the whole court that, though 
the deed could not operate as a bargain 
&td fale, btcaufe tfitre was no money 
bonfideration, nor as a releafe becaufe 
%ere was no leafe for a year, nor as a 
'defcd of confirmation becaufe the grau- 
'iettf wore neither of them in pofieflion, 
Bor as a feoffment becaufe there was 
‘BO . liv try of friiin, and though it 
''ftemed tt> be the intent of the parties 
feat the deed fhould operate as a com- 
'fts&n law conveyance, ye/ it fhould operate 
W a covenant to Jiandfeifed, wheVehy an 
<&ate,in {p. cial tail was clearly in A S } 
WG had only an eilate for life by 
implica'i n with a reverfion in fee. 
i ‘t. Wnf 22 j Doe v. /IJftgneel of Simpfon. 
ft C Wilks’s Rep. 073. \ So in the 
tpde of Roe v. Tranmarr, Wihr&’s Rep. 
6 t. S.C. a Wilf. 75 , where T, X. 


being feifed in fee of certain premifes, 
by leafe and releafe in confideration of 
natutal love to his brother C. K. and 
of too/, granted, releafed and confirmed 
to the fa.'d C. Iv. the faid premifes 
after tie death of him the faid T. K. to 
hold to the faid C. R. and the heirs 
of his body, and after their deceafe to 
J. W. eldefl fon of his the grantor's 
well beloved uncle J. W. and his heir* 
and afligns, to the only proper ufe 
of the faid J. W. the younger his exe-» 
cutors, adminiftratofs, or afligns for 
ever, the faid J. W. the younger pay- 
■ ing to the child or children of his the 
grantor’s brother S. K. sco/., and for 
want of fuch children to other nephews 
and nieces therein mentioned, and for 
want of fuch children the eftate was to 
be free from the payment of the fum of 
2 col -: the releafe contained covenants 
from the grantor that he was feifed in 
fee; and that it fhould be lawful for 
C. K. or J. W. the younger after his 
the giantor’s death, peaceably and 
quietly to hold &c and it was thertby 
covenanted, granted and agreed by and 
between the faid parties, that all fines, 
recoveries and other affurances of the 
faid premifes already levied, fuffered 
and executed by and between the faid 
parties fhould enure to and for the only 
ufc and behoof of C. K. and the heirs 
of his body, and for want of fuch iflue 
to the ufe of J.jW. the younger, his 
heirs and -alEgiys for even At the 

t ' time 
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time of executing the deeds C. K. paid 
$ol. part of the confideration in money, 
2nd gave his note for the remainder; 
and a receipt was figned by T. K. for 
the whole fum. T. K. continued 
feifed until his death. C- died with? 
out iiTue. It was unanimoully re- 
folved, that though the deed would not 
operate as a releafe, becaufe it granted 
a freehold in future, which cannot by 
law be done, yet the deed of releafe 
operated as a covenant to ft and feifed , to 
the life of J. W.; that all the particular 
rules, that have been laid down with 
refpeft to covenants to (land feifed, 
concurred in that cafe; for there was 
i. a deed. 2. words fufficient to make 
a covenant; there being not only the 
word grant, which has been often con- 
ftrued as a word, of covenant, but the 
grantor likeivife exprefsly covenanted 
in two places in the deed that the eftate 
fhould go to J. W. in fuch manner as 
'he had granted it. 3. The grantor 
was actually feifed at the time of the 
grant. 4. The intent of the grantor 
was plain that J. W. fhould have the 
edate after the death of C. K. without 
iffue, for it is fo faid in exprefs woads 
in three places in the deed : and ladly, 
there was a proper con II delation to 
raife the ufe; for J. W. is called in 
the deed elded fun of his well beloved 
unde J. W. ; and indeed if it were not 
fo fa'td in the deed, his relation to the 
grantor might be averred and proved 
according to the cafe of Goodtitle v. 
I'itto. 2 Str. 934, 9^5. and ftveral 
cafes there cited out of Lord Cote's re¬ 
ports. S. P. 7 Bro. Pari. Caf. 70. 
Filmer v. Gott. 3 Term Rep. 474. Rex 
v. Inhabitants of Scammonden, and fee 
the cafe of Woolly v. Pickard. 1 Saund. 
236. c. note (9.) and the court feemed 
to doubt the authority of Hart v, Vise, 


x Sid. 2 j. and Samoa n. Jones, 2 Vent.- 
318. which are in truth overule 4 hy Ai* 
cafe. See further 1 Lutw. 789. $Ujfh%, 
Met ham. 1 Mod 17;, 176, Scudamore 
v. Crofjing. S. C. 2 Let, 9. ibid- 
Waller v. Hall. Carth. 38,39. Ha rrl /m i 
v. Aujlin. 2 Vez. *52. JRigden v, FfdEer, 1 
Cowp. 399, 600. Goodtitle v. 

Upon thefe cafes the observation rif 
Levinz (3 Lev. 37a.) appears to bp 
very proper, “ that the judges of laic 
“ ycare have had a greater eondderatlba 
“ for the fajftng of the edate, which A 
“ the fubftance of the deed, than tfetf 
“ manner how, which is the Jhadoess .** 
(2) So in I Vent. 109. Mon nin gtm t, 
v. William , it was faid by Twyfden J.* 
that where a man in pleading fets forth,' 
his title by conveyance; in which 
the words give, grant, releafe, coo. 
firm, bargain, fell, &c. he mud exprefs 
to which of them he will ufe it. S. P. 
Co. Litt ’301. b. And in OJmere%, 
Sheafe. Carth. 308. where the courts" 
being of opinion that the grant ofnRft 
rent by deed under the circumftaa^ilK' 
operated as a covenant to dand feifed, 
faid, that the defendant had done well 
in p&nding it as a conveyance by wjpr 
of covenant to Jland feifed ; for if he M 
pleaded it as a grant of the feat, it 
would have been void. .So where ht 
replevin, the defendant arowed for rct$» 
and pleaded a grant of a rent-chaigc 
to another, and brought it down bar 
feveral mefne conveyances to the 
of the, defendant in fee, and the father 
being fo feifed, by indenture in con« 
fidcration of natural love and affe&ton 
to his fon the defendant, and of 5L 
paid by h'im, gave, granted, affigned 
and transferred the rent to the de¬ 
fendant In fee, “ which faid grant, 
“ there being no attornment or other 
*' execution had thereon, except only 

” the 
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fcating and delivery of the deed, 
operated by way of covenant to 
** ftand feifed to the ufe of the defend- 
ant; whereby and by force of the 
’•* fUtute of tiansferring ufes Into pof- 
■* feflion,” the defendant was feifed, and 
•vowed foi fo much rent in arrear: 
up&Q which the plaintiff demurred ; and 
||> was rcloived by the whole court, that 
leading that “ no attornment, or any 
Pother execution had thereon,” and 
pleading the fpccial matter, and 
leaving the determination of the law 
*Othe court, was impertinent and idle. 
*. It was lefolved by Powell, Rokejby 
*8d Ventris jufticcs, that pleading in 
the words, of the deed, “ that he gave, 
**grunttd,” &c. was fufficient and the 
OOOlt would conftruc them according to 
{ their iegal operation : but they agreed 
tJijtt the defendant might have pleaded 
^u« conveyance at a covenant to ftand 
feifed of the rent to him and his heirs, 
which they faid, would have been the 
neat pleading: Pollexfcn C. J. 
ver held the contrary, and that 
$3e*ditlg in the words of the deed was 
altogether bad, and the defendant 
■j Utgh t- to have pleaded it at his peril 
^cording as he intended to ufe it, 
’at&efy* that his father covenanted to 


ftand feifed to the defendant and bis heirs t 
and he refembled it to the cafe where 
the words “ give, grant, releafe and 
“ confirm,” are in a deed, the party 
who pleads it mud rely upon one of 
them only ; and becaufc it was not fo 
done in this tafe, he was of opinion 
that judgment ought to be given for 
the defendant: upon which a writ of 
error was brought into the K. B. and 
the judgment was reverted for that 
caufe oniv, in not pleading according 
to what Pollcxfrn had Iwld. 3 Lev. 791. 
Baker v. Lade. S. C. 4 Mod. 149, 
Carth. 253. Skin. 315. 2 Vent. 149. 
t Lutw. 570. Cbaluner v. Davis. See 
Com. Dig. Pleader. (C- 37.) And if 
the deed be by the words “ dedi and 
“ conccfji, See.” yet if it operates as a 
bargain and fale, it might to be fa 
pleaded. Cro. KHz. 166. Taylor v. 
Vale. See alfo 1 Ld. Raym. 403,404. 
Cbaluner v. Davis. 

(3) So if a jury by their verdict 
take upon themfelves to collect the con¬ 
tents of a deed, and vet. by the fame 
verdidfc find the deed in hac verba, the 
court will not regard the collection 
they have made of the fubltance of the 
deed, but the deed itfelf. Vaug. 77, 
Rome v. Huntingdon. Cro. Eliz. 515. 
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of error. 


O jUR lord the king has fent, to his trufty and well-beloved 
Sir John. Vaughan knt. his chief juftice of his bench, his 
writ clofe in tniefe words, to wit: Charles the Second, by the 
grace of God, }k England , Scotland, France, and Ireland, king, 
defender of the faith, &c. to our trufty and well-beloved Sir 

4 J ohn 
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fyohn Vaughan knt. our chief-juftice of our bench, greetings 
iiecaufe in the record and proceedings, and alfo in the giving 
of judgment, in a plaint which was in our court before you 
and your companions, our juftices of the bench, by our writ 
between Augujlin Cefar dodtor of phyfick, and Robert Jaques 
Jate of the city of Canterbury, in the county of the city of 
Canterbury tfq. lute fhcriff of the faid county, of a plea of 
debt of 55 1 . i os. which the faid Augujlin demanded of the 
faid Robert , as it is faid, manifeft error has intervened, to the 
great damage of the faid Robert , as by his complaint we are 
informed: We being willing that the error, if any there be, 
,lhou!d in due manner be corredled, and full and fpeedy juf- 
jtice done to the parties aforefaid in this behalf, do command 
you, that, if judgment be thereupon givtu, then you fend to 
us diftindtly and openly under your fcal the record and pro* 
ceedings, with all things concerning the fame, and this writ 
fo that we may have them in fifteen days from the day of St. 
Martin, wherefoever we (ball then be in England, that the 
record and proceedings 2forefaid being infpe&ed, we may 
caufe further to be done thereupon for corredling that error, 
what of right, and according to the law and cuflom t>f England, 
ought to be done. Witnefs ourfelf at Wcjlminjler , the 26th 
day of October, in the 21 ft year of our reign. 

The anfwer of Sir John Vaughan knt. the chitf-jufticc 
within named. 

The record and proceedings of th^ plaint ^hereof mention 
is within made, with all things concerning the fame, I 
fend before our lord the king wherefoever, See. at the day 
within contained, in a certain record to this writ annexed, 
as within I am commanded. 

John Vaughan. 

Pleas at We/ltninjler before Sir John Vaughan knt. and his 
companions, juftices of our lord the king of the bench, of the 
term of the Holy Trinity, in the 21ft year of the Ttign of our 
lord Charles the Second, by the grace of God, of England 
Scotland, France apd Ireland, king, defender of the faith, &Q. 
Roll. 752. 

Kent, to wit. Robert Jaques , late of the city of jCantcrbury, 
in the county of the city of Canterbury efq. tariff of the 

county 
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county of Kent, was futnmoned to anfwer Augujlin Cefar , 
do£tor of phyfick, of a plea that he render to him 55]. 10s. 
which he owes to, and unjuftly details from him, &c. And 
whereupon the faid Augujlin, by Philip Bartholomew his at¬ 
torney, fays, that whereas he the faid Augujlin heretofore, to 
wit, in the term of St. Michael, in the 20th year of the reign 
of our lord the now king, before Sir John Vaughan knt. and 
his companions, then juftices of our faid lord the king of the 
bench here, to wit, at Wejlminjler, by the confideration of the 
faid court, recovered againft Jc/eph Travirt late of the city 
of Rochcjler, in the county aforefaid gent. 55I. 10s. which 
were adjudged to the faid Augujlin, in the faid court here, 
for his damages which he had on occafion of a certain trefpafs 
by the faid Jofeph with force and arms, and againft the peace 
of our lord the king at the city of Rcchejler aforefaid, com¬ 
mitted upon the faid Augujlin, whereof he is convicted, as by 
the record and proceedings thereof remaining in the faid 
court of our faid lord the king of the bench aforefaid here, 
to wit, at Wejlminjler aforefaid, manifestly appears. And 
whereas the faid Augujlin, for the more fpeedy obtaining of 
the faid 55I. 10s. fo as aforefaid recovered, to wit, on the 
23d day of OEIober in the term of St. Michael aforefaid, in the 
20th year of the reign of our faid lord the now king aforefaid, 
fued and profecuted, out of the faid court of our faid lord the 
king of the bench here, a certain writ of our faid lord 
the king of capyjs ad fatisfacicndum, of and upon the faid 
judgment, againft the faid Jcfeph, directed to the then fherift' 
of Kent (where the original writ of the irefpafs aforefaid firft 
iiTued), by which faid writ our faid lord the now king com¬ 
manded thfc faid then fheriff of Kent, that he {hould take the 
faid Jofeph, if, kc. and him fafely, &c. fo that he (hould 
have his body before the juftices of our faid lord the king 
here, to wit, at Wejlminjler aforefaid, in 15 days from the 
day of St. Martin then next following to fatisfy Allan Lockhart 
efq. clerk of our lord the king ajftgned in the court of our faid lord- 
tie king of the bench here, of 88s. and the faid Aug:fin of 
511. 2s. amounting in the whole to the faid 55I. 10s. whereof 
the faid Jofeph was convifted, and that he (hould have there 
then that w\jt, &c. At which faid day, to wit, in 15 days of 
13 St. 
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St. Martin t came the faid Augujl'tn by the faid P. B. then his 
attorney, and the faid {heriff of Kent t to wit, Sir John Williams 
bart. then returned to the faid then juftices of our faid lord 
the king of the bench here, that by virtue of the faid writ to 
him dire&ed, he made his mandate to the bailiff of the liber* 
ty of the mayor and aldermen of the city of Rochejler afore- 
faid, to take and arreft the faid Jefeph , which faid bailiff has 
the return of all writs and precepts, and the execution of the 
fame within the faid liberty, fo that no execution of the faid 
writ could be made by the faid (heriff within the faid liberty; 
which faid bailiff had not given him any anfwer thereto.— 
Therefore at the inftance of the faid AuguJHn , by another 
writ of our faid lord the king of capias ad fatisfaciendum upon 
the faid judgment, the then fheriff of Kent was then com¬ 
manded, that he fhould not omit by reafon of any liberty of 
the bailiff of the liberty of the mayor and aldermen of the 
city of Rochejler aforefaid, but that he (hould take the faid 
Jefeph) if, &c. and him fafely, &c. fo that he (hould have his 
body here on the morrow of the purification of the blefled 
Mary then next following, to fatisfy the faid Allan of the faid 
88/. and the faid AuguJHn of the faid 51/. 2 s. amounting in the 
whole to the faid 55I. ros., whereof the faid Jefeph was fo as 
aforefaid convi&ed. At which day, to wit, on the faid mor¬ 
row of the purification of the bleffed *Mary here came the faid 
AuguJHn by his attorney aforefaid, and the (heriffhad done 
nothing thereon, nor had he fent th$ writ thereof: therefore 
at the Inftance of the faid Augujlin % as before, the then (heriff 
of Rent was then commanded, that he (hould not omit by 
reafon of any liberty of the faid bailiff of the liberty of the 
mayor and aldermen of the city Rochejler aforefaid, but (hould 
take the faid Jofeph t if, &c. and him fafely, &c. fo that he 
(hoold have his body here in one month from the day of 
Eajler then next following, to fatisfy the faid Allan of the faid 
88/., and the faid Augujlin of the faid 5 il. 2s. amounting in the 
whole to the faid 55I. 10s., &c. whereof the faid Jofeph was 
fo as aforefaid convi&ed, and that the faid (heriff (hould have 
then there that writ. Which faid writ fo as aforefaid profe- 
cuted the faid Augujlin afterwards, and before tb£ return of 
the faid writ, to wit, on the 24U1 day of March Jin the 21ft 

year 
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year of the reign of our faid lord the nofr king, at the city 6? 
Rochejler aforefaid, in the faid county of Kent, was delivered' 
to the faid Robert Jaques, then being fherifF of the faid county 
of Kent, to be executed in form of law: by virtue of which' 
faid writ, the faid Robert Jaques , fo being then fherifF of the 
faid county of Kent as aforefaid, afterwards and before the 
return of the faid writ, to wit, on the faid 24th day of 
March , in the 21ft year aforefaid, at the city of Roche/ter 
aforefaid, in the county of Kent, took aud arrefled the faid 
Jofeph, and then and there had him in his duftody in execu¬ 
tion for the damages aforefaid: And the faid Jofeph being fo 
as aforefaid in the cuftody of the faid Robert 'Jaques, then 
fhenff of the faid county of Kent, in execution for the darii'- 
ages aforefaid, he the faid Robert Jaques afterwards, to wit,- 
on the faid 24th day of March , in the 2ift year aforefaid,- 
then being fherifF of the faid county of Kent , permitted the 
faid Jofeph, at the city of Rochejler aforefaid, againft the will 
of the faid Augujlin, to efcape out of his cuftody, and go at 
large wherefoever he would, he the faid Augujlin not being 
fati«fied or paid the damages aforefaid fo as aforefaid reco¬ 
ded ; whereby an aftion has accrued to the faid Aitgujlin 
to demand and have, of and from the faid Robert Jaques, the 
faid SS 1. Ios., yet the faid Robert (although often required) 
has not yet paid to the fai'd Augujlin the faid 55I. 10s., but tc' 
pay the famd to him has hitherto altogether refufed,- and ftill- 
refufes; wherefore he fays, he is injured, and has fuftaiued' 
damage to the value of 20I., and therefore he brings fuit, &c. 

And the faid Robert Jaques by John Dowling his attorney, 
comes and defends the wrong and injury, when, &c. and the 
faid attorney fays, that he is not informed by the faid Robert 
his mafier,. to give any anfwer for the faid Robert to the faid 
Augujlin in the faid plaint, and he fays nothing elfe thereto; 
wherefore the faid Augujlin remains againft the faid Robert , 
undefended therein. Therefore it is confidered, that the faid 
Augujlin recover againft the faid Robert his debt aforefaid, 
and his damages on occaiion of the detention of the faid debt 
to 60s. adjudged by the court here to the faid Augujlin , with 
his affect, ax^d the faid Robert in mercy, &c< 
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I 7» RROR (1) by Jaques againft Cefar to reverfe a judgment 
-* in the common pleas in an aftion of debt for an efcape t 
in which the plaintiff declared, that he had recovered in the 
common pleas againft one Jofeph Travers 55I. 10s. for dam¬ 
ages in an adlion of trefpafs, and that he had fued out a writ 
of capias ad fatisfaciendum againft Travers, diredted to $he 
iheriff of Kent, by which the Iheriff was commanded to take 
Travers to fatisfy (a) Allan Lockhart, efq. clerk of our lord the 
king affigned in the court of our lord the king of the bench 
here 88s., and Augujlin Cefar , who was the plaintiff in the 
common pleas, 51I. 28. amounting in the whole to 55I. 10s. 
whereof he was convidled, &c. and that by force of that writ, 
.the defendant being (heriff of Kent took Travers in execu 

tion. 
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(i) A writ of error is an original 
writ, ifluing out of the court of chan¬ 
cery, in the nature, as well of a cer¬ 
tiorari to remove a record from an in¬ 
ferior into a fuperior court, as of a 
commiffion to the judges of fuch fu-' 
perior court to examine the record, 
and to affirm, or reverfe it, according to 
law; and lie 3 , where a party is ag¬ 
grieved by any error in the foundation, 
proceeding, judgment or execution, of 
a fuit iii a court of record. Co. Lilt. 
288. b. 2 Bac. Abr. 187. 2 inft. 4 o. 
Upon the ground of its being in the 
nature of a certiorari, it is holden, that 
though the writ is irregularly fued out, 
and would therefore be qualhed in the 
fuperior court, yet the record is re¬ 
moved by it, if rightly deferibed, and 
remains in the fuperior court after the 


writ is quaffied. 1 Str. 606. Cowper t 
Ginger. S. C. 2 Ld. Raym. 

8 Mod. 316. .2 Term Rep. 737. La¬ 
roche v. IVaJbrough. Arg. Caf. Temp. 
Hard\% 135. Ratcliff" v Burton. 1 Str.’ 
233. Brewer v. Turner. 8 Mod. 305. 
Cooper v. Ginger. And upon the jj fin- 
ciple of its being in the nature of ft 
commiffion , it is, that a writ error was 
net amendable at common law, be* 
caufe no court was ever allowed to 
amend its own commiffion. 1 Str. 
Cowper v Ginger. But in a writ of 
error cordm nobis hereafter noticed, the 
certiorari part, being unneceffary, ia 
omitted, and the writ Contains only a 
commiffion to examine errors. The 
form of a writ of error from the com¬ 
mon pleas to.'the king’s bench, is that 
in the beginning of this entry ; and thf 

form 
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tion, and afterwards let him go at large, the debt not being 
fatisfied, whereby an a&ion accrued to the plaintiff to de-* 
tnand and have the 55I. 10s. of the defendant, yet, &c. 

The defendant in the common pleas fnffered judgment to 
pafs by nihil dicit, and thereupon the plaintiff had judgment 
to recover 55I. 10s. and cods of fuit, upon which the defend¬ 
ant 


form of a writ of error coram nobts, 
may be feen in Tidd’s Prac. Forms , 

468. 

A writ of error is grantable in all 
cafes ex debitojuftitit, except in treafon 
mod felony j fo refolved by ten of the 
judges. 2 Salk. 504. Reg. v. Paty. 
And a diftin&ion is taken by Lord 
Volt , that wherever a new jurifdi&iou 
is created by adt of parliament, and the 
Court or judge that excrcifes this jutif- 
didtion, adts as a court or judge, of re¬ 
cord, according to the coutfe of the com¬ 
mon law, a writ of error Jies on their 
judgments; but where they adt in a 
Jitmmary method , or in a new courfe 
different from the common law , a writ of 
error does not lie, but a certiorari. 
X Salk. 263. Groenveltv. Burwell. S. C. 
Carth. 494. Com. Rep. So. S P. 1 
Salk. 144. If an erroneous judgment be 
givfcn in a court, which is not a court of 
record, no writ of error lies, but a writ 
of falfe judgment. F. N. B. 38. A. 
y edit. Co. Litt. 288. b. 

A writ of error lies for fome error 
or deleft in fubjlance , which is not aided 
at common law, or by fome of the fta- 
tutes of jeofails; and may be'brought 
in the fame court where the judgment 
was given, or tfo which the record is 
removed by writ of error, or in another 
.court. Error may be brought in the 
fame court where the judgment was 
given, when the error is not afligned 


for any fault in the court, but for fome 
defedl in the execution of the procefs; 
or through the default of the clerks. 
1 Roll. .A hr. 746. F. N. B. 49. T. 
7 edit. Indeed it is faid that the court 
of common picas may in the fame term 
revei fe their own judgment for error 
in procefs, or default of the clerks, 
v uhoul any writ of error ; but in another 
term , the party muff fue out a writ of 
error to the king’s bench. F. N. B. 49 
T. 7 edit. So a writ of error may be 
brought in the fame court for an error 
in faH; thus, where an erroneous judg¬ 
ment is given, in matter of faft only, 
and not in point of law, in the king’s 
bench, it may be reverfed in the fame 
court by writ of error, which is fome- 
times called error coram volts, but 
more correftly, coram ttobis, or qua 
coram nobis refident ; becaufe the record 
and proctfs, on which it is founded, are 
Rated in the writ to remain in the court 
of our lord the king before the king 
himfelf: as where the defendant, being 
under age, appeared by attorney; or the 
plaintiff or defendant was a matried wo¬ 
man at the time of commencing the 
fuit, or died before verdift, or inter¬ 
locutory judgment. 1 Roll. Abr. 747. 
pi 13. Cro. Eliz. 106. Meggot r. 
Broughton . I Sid. 2c8. Arx v. Corn* 
wall■ But if the error be in the juefg* 
ment itfelf, and not in the procefs, a 
writ of error does not lie in the fame 

coart. 
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ant brought a writ of error in this cnmt. And now Saunders Jacques v. 
afligned for error at the bar, that the plaintiff in the common Cesar. 
pleas had demanded, and had judgment to recover more than, 
by his own {hewing, was due to him; for though he had 
judgment in the fir ft action to recover 55I. 10s., yet the writ 
of capias ad fat'uficicndum Was to fatisfy the plaintiff only 

51I. 


omit, hut mu'l he brought in another, 
i Roll. A be 7.16. pi. 1. 2 Bac. Abr. 
215. So ii a lecuid be removed into 
the king’s bench by a writ of error, and 
the writ afterwards abate, either by 
judgment ot the comt, or by plot, 
death, or otVyrwife ■, 1 Roll. Abr. 75?. 
(Q. ) pb *■ ^ e 1 v. 6- Crumwtii v. An- 
n'/'o.-t j. C. ’in Eli/, by 1 . Auarc'.vs v. 
Cromwell. 1 .ateh. 198, 1-ui: v, i)t? n 

and Chapter ,■ /’ Carlijle ; Or if it be 
quajhed for any other fault than variance, 
Cartli. 767. Walker v. S' do.'. S. C. 

I Ed. Raytn. 151. 1 otr. 6 o'r Cooper 
v. Gir-.-r. S. C. 2 LJ. Raym. 13c;. 
8 Mud. 316; error coram nebis lies in 

that court ; fur if there had been a 

• 

w: hir.ee between the record and the 
writ of error, the record was not 
icnmvcd. but there mull have been 
a new writ; and therefore aror co¬ 
ram mb is did not lie. Indeed it is 
nut ncccflary now to have a new writ 
of error, becaufe by tlic fiattitc 5 
Gen. r. c. 13. it is enacted, “ that 
,l all writs of error, wlitrein there lb.all 
l< lie any variance from the original 
record, or other default, fuall be 
“ amended and made agreeable to Inch 
“record, by the it fptvlivc courts 
“ whett Inch writs of error (hall be 
“ made returnable.” Ihit error caam 
nobis does not lie in the king’s bench 
after an affirmance in that court, c 
Str. 949. Horn v. BuJhJ. Ibid. 975. 
Vol. IT. 


Burleigh v. Harris, in which laft 
cafe, 1 Salk. 337. JVir.chureh v Bel- 
mod to the contrary is denied ; nor 
does it lie in the king’s bench after an 
affirmance m the exchequer chamber. 
1 S'r. Cay. l.ami'll v. Pre'ty-'John . 

And if a writ oi e>rur, brought into the 
exchequer-chamber upon a judgment 
in the king’s bench, abate by death or 
other wife, no writ coram nolis lies there, 
for the record iifelf i* not removed there 
by the v. rit of error, but only a trail- 
feript; and therefore there mult be a new 
writ of trrob. I Roll. Abr. 755 pi. 1 G. 
Cro. Jac. 6;o. Cave v. Pobrsuhcel. So 
a writ of error docs not lie for error in 
fall, either in the exchequer chamber, 
or lioufe of lords. 2 Lev. 38. H'fkinr 
v. Ib'e'gg’e'hi'ori/ S. C. I Vent. 207. 
C'»m # b'ip. 397 Roe v. More. 

Ne\l with icfped to a writ of error to 
another court. A writ of ernjr lies 
fiom the common pleas, a$d alfo from 
all inhrior couits of record in England , 
except in I.on Jen and fume other places, 
to the" king’s bench, for the error or 
mi'lake of the judges in point of law. 

4 Jr‘! 7 J, 22. 1 inch. I.aw. 4S0. 2 Burr. 
777. B.-.'i. r-.l v. Brunt ; 21 d after judg¬ 
ment is given thereon in the king’s 
bench, another writ of error mav be 
brought upon that judgment in the 
lioufe of lords : but a writ of ci"or does 
not lie- in the common pleas upon an er¬ 
roneous judgment given in an inferior 
X court 
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Jaqu e s v. 5 1 1 . 2?., anti *o fativfy Lc. hr.i t the piothonotary, the refidue 
C. sar being 88s.: ami the prothonotary may recover it for the 
efcape, but the plaintiff ought nut, bec.'ufe Travers never 
was in execution at the fuit of the plaintiff Tor and more than 
51]. 2s., and yet he demanded 55I. ics. in his action for the 
efcapc, and fo he declared for route than he ought. And 

that 


court of record. Cro. F.'lz. :.6 Roc v. 

Finch I.aw. 4:.'0. l'y. c^o. 
A writ of error lies from the proceed¬ 
ings on the law iide of the exchequer 
into the court of exchequer-chamber 
before the lord chancellor, and lotd 
treafurer, calling to their afitllance the 
judges of the coutts of king’s bench, 
and common pleas, or fomo i»f them : 
and from thence it lies to the houfc of 
lords. 2 Bac. Abr. 213. flat. 31 Edw. 3. 
c. 12 4 lull. 105. But the chan¬ 

cellor and treafurer, or the chancellor 
only, if there be no treafurer, arc the 
judges there, and judgment {hall be 
entered purfuant to their fentence, 
though the other juft ices differ in opi¬ 
nion. 8 H. 7. 13. a. Carth. 388. King 
v. Homely. or the Baiter's cafe. 3 . C. 
5 Mod. 42— 62- I’pon a judgment 
given in the* huftings in London, a wtit 
of error lies^t Sf. Martin's before cer¬ 
tain commiflioners appointed under the 
-.rial fcal, and from thence imme- 
diately into the houfc ot lotds. I Roll. 
Abr. 745 . pi. 19- port. 253. 2 Cac. 
Abr. 215. It an erroneous judgment 
be given in the cinque-ports, a writ 
of error does not lie into the king’s 
bench, but it fHhll be redrafted before 
the conilablc of Dover at the court at 
Shepway , 4 Inft. 224. Upon a judg¬ 
ment given in the court of Stannaries 
in the doeby of Cornwall\ forlany mat- 
2 


ters touching the Stannaries, no writ 
of error lies co the king’s bench, but 
the ccusfe* is to appeal to the waidcn 
of the Stannaries, and hum him to the 
prince, and when there i- no prince, to 
the king’s council. 1 Roll. Abr. -45. 
pi. 8 . 3 Bull. 1$,;. Langsnorthy v. 

Sc~!t- A writ of error lies in the king's 
bench upon a judgment in a county-pa¬ 
latine, bcc.'iufc it was dciivcd from the 
crown, 1 Roll. Abr. 745. pi. 7. Dy. 
321. a. 21 H. 7. 33. b. And by lla- 
tutes 34 and 3 j H.8. c. 26 f. 113. aad 
i W. and M. c. 27 f. 4. errors in 
judgment in picas real, mixed, and 
perfonal, before the juft ices in their 
great frfuons in Wales , {hall be re¬ 
drafted by writ of etror in the king’s 
bench. 

Formerly., no writ of error lay on a 
judgment in the king’s bench in any 
other court except in pailiament; but 
now by ffatutc 27 Eli/., c. 8. it is en- 
ackd, “ that where any judgment fhall 
“ be given in the king’s bench, in an 
<£ action of debt, detinue, covenant, 
“ account, action upon the cale, ejedi- 
“ meat, or trefpafs,_yfry? commentedthere t 
4 ‘ other than fuch only where the queen 
“ fhall be party, tlic plaintiff or defend- 
“ ant againfl whom fuch judgment {hall 
“ be given, may at his election fue out 
tr of the court of chancery a fpecial 
,f writ of error, direded to the chief 

“ julHcc 
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that here the Air-tiff does not take advantage of any error in Jaques v. 
the capias ad faiisjdaendum , but foe writ itfelf was only for Cesar. 

5 il. 2s. for the plaintiff, and th< re fore he cannot fue for more 
upon the efrape. And if a judgment be given for tool., and 
the party fue out a capias adJat'ufaciendum only for 5cl. par¬ 
cel of the iooh, and the fiieriiT take the prifoiur, and fuffer 

him 


“jultiee of the king’s b.nch, com- 
“ minding him to c:.ule the r-ct.i•_!, 
“ and all things concerning the judg- 
n.ent, ti> be brought bef'.ie the j.1 !- 
" lices of the coiiini'in-bcn.-ti, a .d 
“ barons of the cxchiqucv, into the 
“ exchequer-ebambt r, thereto he ix- 
" amined by the Lid jidivcs and :■■■•.- 
r-His, which (aid jo duces, ai d fuch 
“'.irons as are of t«-e degree of !.e 
“ coif, or fix a them at th.- dull 

“ have full power and author,by to 
“ examine all fuch eriots a-: liiaii be 
*• afugntd in or upon any loch iudg. 
“ incur, and thereupon to re eerie or 
“ affirm the fame, a> 'lie law fhall r.- 
“ quire, other than jur irr'rs 
“ the jutif/fiL.'-on op tue Court of ini. t 
“ tench, or for want of j'.rm :n any writ, 
“ return, plaint, biii, declaration * or 
other pleading, proc-.i's. verdict, 
“ or proceeding whatiotver; and. a.'ter 
“ the fa id judgment shall be afhnr.ed 
“ or reverfed, the faid record, and all 
“ things concerning the fame, fhall be 
brought back into the king’s bench, 
“ that further proceedings may be had 
“ thereupon, as well for execution as 
“ otherwife ; but fuch reverfal or affir- 
mation (hall not be fo final, but that 
“ the party grieved fhall and may fue 
«* in the high court of parliament, for 
the further and due execution of the 
M faid judgment, as was then ufual 


“ upon erroneous judgments in the court 
“ of king’s bench ” In the conltruc- 
tion of this flatute it i» 1 olden, that a 
writ of ciror does not he in the ex¬ 
chequer-chamber upon a judgment in 
the king’s bench, in an action com¬ 
menced there by original writ, but 
only where the action is by bill. I Sid. 
424. licdman v. Liio’ph. ijoug. 352. 
J-loyd v. Shaft, note (3). I Saund. 346. 
JUJior v. Spateman, and note (4.; and 
tint '.he ftatute is confined to the fevea 
particular actions enumerated therein, 
ante -1, a. t:;!c; 11 id coes not extend to 
an action of replevin ; a Roil. Rep. 140. 
434 ; or of fundd.tin magnatum, for it is 
not a mere action up->n the cafe, but is 
founded on the Ratale 1. Ric. 2. c. 5, 
an d # is tor the king and party; Cro. Car. 
14-2 ; Lord Say and Scale v. St--' hens, S. 
C. SirW. Jones, 194, 195 i . Si. t 
hid. 43. Lord Stanford \ . n'edham. I 
Vent. 49. 2 Ld. Ravi* 9-4 /Ijhby v. 
White ; or of refcous, though it is in the 
nature of a trefpafs; Cro. Jac. 17 X. 
Vaughan v. JViUinms. Moor. L 94. Ody v. 
Tate : or of ravilhment of ward ; 2 Roll. 
Rep. 134. Barn field v. Hutchins ; or to 
a judgment in fare facias upon a recog- 
nifance of bail ; Crw.Jac. 171. Vaughan 
v. Williams. Yelv. ■ 57—. Prowfc v. 
Turner. Sir W. Jones, 325. Lancqfitr 
v. Keylei. 1 Ld. Raym. 9s, Hartep V. 
Halt, Ja thefe a&ioas therefore a writ 
X * of 
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Jaqjjes v. him to cfcapc, now the party who fued out the execution 
Cesar- (hall recover upon the efcape only the 50I. for which the 

— prifoner was taken in execution, and not the whole iool. 
contained in the judgment. And fo it is here j wherefore 
he concluded that the judgment was erroneous. 

Sed 


of error will not lie in the exchequer- 
chamber, but muft be brought in par¬ 
liament. If a fcire faciat be brought 
to revive a judgment againft the party* 
or his executors, a writ of error will 
lie in the exchequer-chamber, tarn in 
redditione judicii, quam in adjudication 
executions, becaufe it is only in execu¬ 
tion of the firft judgment, the merits of 
which ftill remain to be examined. 1 
Ld. Raym. 98. Harlop v. Holt. S. C. 
3 Salk. 263. 1 Vent. 168, 169. Skinner 
v. Webb. Cro. Car. 464. Anon, but not 
upon an award of execution only. 1 Ld. 
Raym. 98. 2 Str. 1102. Bertie v. Clat¬ 
ter luci. Andr. 187. Crow v. MaddocL : 
even though the judgment has been 
affirmed in the exchequer- chamber, and 
execution is afterwards awarded in the 
king’s bench. 1 Ld. Raym. 97. llartcp 
v. Holt. S. C. 1 Salk. 263. 5 M/rd. 

22S. If a judgment be affirmed in the 
king’s bench on error, a writ of error 
lies from thence to the houfe of lords, 
and not to the'exchequer-chamber. 1 
Roll. Rep. '264- Harvey v. Williams. 
2 Bulf. 162. See the form of a writ 
of error into the cxchcquer-chamber. 
Clift. 372. Tulips Brae. Forms, 471. 
It was for fome time a queftion, whether 
a writ of error lay in the exchequer- 
chamber, upon a judgment in an aclion 
of debt qui tarn upon the ftatute of 
ufury, or other penal aflions, where the 
king is a party. 1 Sid. 240. Whitlon v. 
Prejlon. I Vent. 49. Parris’s cafe, 5 


Mod. 250. Hartop v. Hall. Lev. 82. 
Sir T. Raym. 275. Scot v. Knapton ; 
but it now is holdcn, that a writ of 
error does lie there in fuch aftions. 
Doug. 353. Lloyd v. Slutt, not 
( 9 ')- 

Regularly no writ of error doth lie, 
uhIcCs there be a judgment, or an award 
in nature of a judgment; for the words 
of the writ are, “ Jl judicium rrdditum 
“Jit, See.” Co. Lilt. 2.-18. b. There¬ 
fore it was fotmcrly holden, that a writ 
of error could not lie brought before 
judgment was given ; and if it bore 
tv fie before, it was no Juptrfc.lcas. 1 Roll. 
Abr. 749. (M.) pi. 1. Moor. 461. pi. 
647. 2 Bac. Abr. 199. I jut it feerns 
now agreed, that a writ of error which 
bea.s telle before the judgment, is good, 
provided the judgment is given before 
the return of the writ ; and this is the 
ufual coiirfe fot preventing and fuper- 
feding executions; and as the judg¬ 
ment relates to the firft day of the 
term, a writ of error returnable af¬ 
ter that day will icmove the record, 
whenever the judgment is entered. 1 
Vent. o 5 . Prydyerd v. ‘Thomas, ayy. 
Bakers. Buljtrode I Mod. 112. /tyres 
v. Lent hall. 2 Sid. 104. Williams v. 
Jenkins, t Str. 632. Morfoot v. Chivers. 
I Term Rep. 279. Jaques v. Nixon. 
Still however, a writ of error will not 
remove a judgment given after the term, 
in which the writ of error is return¬ 
able, bst a writ of error fo returnable 

before 
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Sed non allocatur for as it feems, the court over-ruled the Jaquf.s v. 
exception, and faid that the fheriff cannot take advantage of , Cesar. 
an error in procefs (2); and thereupon the judgment was af- i„ de bt »g«inft » 
firmed by the court, who would not hear anymore of the toenftforio , 

* • n vp-, he cannot 

matter. take jdv.ntage of error in the proofs of execution. See I Saund. 38, ~<y Jentsv.Ptfe. 


before the judgment maybe qualhed, un- 
lcfs the plaintiff ha - delayed figning judg¬ 
ment until after the return of the writ, 
on purpofc to defeat it. 2 Ld. Raym. 

1 [ 7<;. Wilfon v. Ingold/by. Ibid. 153 I. 
Canning v, Wright. S. C. 2 Str. 807. 
834. Rejir.doa v. Randolph. 891. Vice 
v. Burton. 

By ffatute 10 and 11. W. 3. c. 14. it 
h enacted, “ that no judgment in any 
li real or perfonal aiftion, (hall bereverf- 
“ cd or avoided, for any error or defeat 
tl therein, unlcls the writ of error be 
“ brought, and profecuted with effect 
“ within twenty years after fiich judg- 
“ meat iigned, or entered of record.” 
The ffatute has thcufual exceptions in fa¬ 
vor of infants, feines-covert, perfons non 
compos mentis ,in prifon or beyond the feas. 
But the court will not on motion quaffi a 
writ of error, though brought twcnfcy- 
siue years after the judgment, for it 
would deprive the party of the benefit 
of replying the exceptions in the ffatute. 

2 Str. 837. H>g«t v. Evans. 

This writ is ufually brought by the 
party or parties again It whom the judg¬ 
ment was given; and it may be brought 
by the plaintiff to reverfe his own judg¬ 
ment, if erroneous, or given for a let’s 
fum than he has a right to demand, in 
order to enable him to bring another 
action. 3 Bur. 1772. j^ohrtfon v. 'Jcbb. 
If an aftion be brought againff A. us a 
feme-fole, who is in truth a feme-covert, 
and ff’.e plead to ifi’tic as a feme-fole, and 
afterwards judgment be given againff 


her, and (he be taken in execution, fhe 
and her hulband together may bring a 
writ of error, becaufe otherwife thehuf- 
band may be deprived of the fociety of 
his wife, and of her care in his domefffc 
concerns, and in truth he has no other 
means to help himfelf. 1 Roll. Abr. 
748. pi. 18. Hayward v. Williams. 
•S. C. Sty. 254. 280. So if an action 
be brought againff a feme-covert and 
others, they may all join with the huf- 
band in a writ of error. x Roil. Abr. 
748. pi. 19. 

We have already obferved, that no 
perfon caft bring a writ of error, unlefs 
he is party or privy to the record, or is 
prejudiced by the judgment, and there¬ 
fore receives advantage by the reverfal 
of it; Ante, 46. note ; 6.) It feems to 
be a fettled rule, that the writ muff be 
broi%ht in the names of all the parties 
againff whom the judgment is ^iven, 
that it may agree with the record ; and 
notwithllanding the death of any of the 
parties, he muff ftill be named, and his 
death alleged in the writ, though the 
writ may be brought by the furvivors 
alone, thus, <f Becaufe in the record and 
“ proceedings, and alio in the giving 
“ of judgment, in a plaint which, was 
“ in our court before you and your 
“ companions, or juffices of the bench, 

“ by our court, between A. B (for 
“ whom judgment was given) a- 1 C.D. 

" late ol, oec. and E. F. ( igain 1 whom 
judgment was given) and C. D :ate of, 

“ &c. and E. F. (againff whom judg- 
X 3 . ,f meut 
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•‘merit was given,} whl.h faid C.D. i»g to the rccorel. I Sti. f'iSj. LadyCafs 
“ isJince deceafcd, IF c to tht great dam- v. Title. White one only of lcveral 
“ age of the faid E F who has furviv- defendants Irinas a writ *. f erroi, he 
td the faid C. I) , IFc.” Palin 152. mall do it in the names of all, and if any 
Jirtkil! v Parry 6 Rep 25. RudJoel's one or more of them refufc to appear 
cafe S C. Cto. Eliz. 648, .'>49. Yelv. and a:I ; g:i 11 rors, they mull befttmmoned 
4 Crum writ v. Andrews- S C, Cu>. and ft lire,:, an.! then the writ of error 
Eliz V 9Z Carth 7. 8. Hacket v Herne, may be proceeded in by the reft only. 
S- C. 3 Mod. I,vt. ! Ed. Raym 71. Yelv. 4 Crure.weli v. Andrews- S. C 
JVa’ker v. Stckoe. S C 5 Mod it,. 69. Cro. i'.89 1 Carth 7, 8 Haiht v. 
Carth. 367. Comb. 354. I Ld Raym. Herne, t Mod. 40 S‘.\f herd\. Orchard. 
328. burr v. Atwood. Ed. ha yin. 1 ..tr. 294. Brewer v. Turner: arid the 
870. .Rous v. Elberington S 1 Sal:;, court will give them time to aflign er- 
312,313. . Str. 233, 234. Brewery, ror.% till there can be a fummons and 
Furrier. 2 Ld. Kaym. 1403 Ginger v. fvvt-.an.e oi the others 2 Str. 783. 
Cowper. S. C- 1 Str. 6c6. 8 M-. d. Fr.J :■ bo idi v. Rina. ■ on ; fee the form of 

305. 316. 7 Ed. Raym. 1532. Filins v. the e. rit of funm.on-, Thtf Brev. 301. 
Payne, t^aies tetr.p. H.'rdw. 133 Ret- But ivitirieip s ct to defendants in ciror, 
ciijj and Burton j \\ dl. i>C. I ..-r -jer v. i: h.:s Lien liohlin, that where one only 
Faux. 3 Burr t 792. A>. .v v. L > c:hr, oi two ekfmdauts in error appeared, 

for where there is judgment again It k- and toed out a /tire / arias quart execu- 
veral, if one alone iliou .! lie pet milled tiou. 1:1 non, a .J the plaintiff in error 
to bring a writ or error ever defendant the. t upon a Hi ;ned error:,, it was a waver 
might bring a writ of cnor, u.,J delay of the objection that the other ftiould 
the plaintiff from his execution for a !.a-e jou'id. and the court was not to 
long firm, Carth. 8. Radii v. Herne preln.ne that he was alive. 3 Burr. 
3 Burr 1792, and the writ 1:. Li ought ,7'- j. Knox v. Cojiello. 
by one or more of the defend.uis only A writ of error is conlklered as a new 
may be quafhed. Carth 8. i'Ed. acrieu : and therefoic the defendant in 
Raym. 71. Waller v. ttcloe. Bald, the 01 i;rinal action may change his attor- 
in tie r pafs agaiiui two nr more, one nev, without obtaining a judge’s order 
pleads to iffiie,.and there is a verdict for that purpofe. 7 Teem Rep. 337. 
and judgment for him, and a judgment Batchelor v. / His. It runs in the king’s 
default and afterwards final j’ldg- name; and, except in a county palatine, 
went againft the others, or they all mult be directed to the chief jultice, or 
plead to iffuc, and one is found not other o.hcer who ha.> the cullody of the 
guilty' and’there ie a verdict and judg- record ; as in the common pleas, “ to 
jnent againft the others, they may “ our trufty, or right trully, and well- 
bring a writ of error, without the de- “ beloved John Lord Eldon, our chief- 
fendant who was acquitted, for he can- u jultice of the bench.” Eill. Ent. 222. 
not fay that it was to his damage', 1 Lev. 268.281. j Rich. Prac C. P. 426. 
310 . Cannon v. Allot. S. P. Hob 70. yih edit. Tidd’s Prac Forms, 470$ 
Parker v. Lawrence. 2‘.--tr 892 Ibid, in the king’s bench, “ to our trufty, or 
II JO. Rex v. Inhabitants oj All Saints. “ right trufty, and well-beloved Lloyd 
Cowp. 425. Fere ft v. Rafael: but the « Lord Kenyon our chief jultice affigned 
fuitmult hedefcribtd in the writ accord- « to hold pleas before us, or, in our 

“ court 
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court before us.” Lill. Ent. 213. judicii , quim in adjudications executionis. 


254. 258. Tick’s Prac. Forms , 4-I, or 
if it be a writ of error coram nolis, “ to 
“ our juftices affigned to hold pleas he- 
“ fore us.” Lill. Ent. 220. 231, .-32. 
Tidd’s Prac Farms, 4btf, and the writ 
of error in parliament is dire tied to the 
chicf-jnltice of the king’s, bench upon 
a judgment of th.at court. I.ill. Ent. 
234. See the form of a writ of error 
from the king’s heneh to the Iioufe of 
lords on a judgment originally given 
there, Tidd’s P'ac- Forms, 474> aI; d 
on a judgment affirmed there. Ibid, or 
in the exchequer-chamber. Lill. l'.nt. 
254 Tidd’s Pr.ic. Farms, 4 ~ 4, and 
on a judgment affirmed there. Ibid or 
Jn the exchequer chamber. Lill. Ent. 
254. Tidd’s Prac. Farms, 4^5 ; and 
from the law fide <>i the ouu of exche¬ 
quer the wiit ol emu is dueled to the 
treafurer of the exchequer, and barons, 
for the record is in their cultody. 1 
Inft. to;. In the county-palatine of 
l.ancajlcr the writ c-f error is dire&od to 
the chancellor of the county-palatine, 
or his deputy, commanding him that he 
make his mandate to the juftices of Lan- 
cajlcr, that they fend to him in his chan¬ 
cery, the record, &c. and the writ wRich 
fame to them thereupon, and that he 
tranfmit the record, ante, 84. Clift. 
333. To reverie a fine levkd in the 
common pleas, the wiit of error is di- 
refted to the cliirographer, for the 
tranfeript, or the note, of the fine, and 
writs of covenant; Lill. Ent. 2 So or to 
the cujlas Irevium, for the tranfeript of 
the foot of the line. Ibid. 2S2. And in 
inferior courts the writ of error fhould 
be direded to the judges before whom 
the judgment was given. .See an*e, 28. 
42. Where the writ of error is fuppofed 
to be, as well in giving the judgment, 
as in awarding execution uuon it, the 
writ of error is faid to be tarn quam, or 
in the words of the writ, tarn in redditiune 


2 Str 1035. Street v Hopkinfon. S. C. 
Caf. temp. Hardw. 345. 

The writ of error is delivered to the 
cleik of the errors of the court in which 
the judgment is given, who will there- 
upon allow the fame, and give a certifi¬ 
cate or note of the allowance 5 fee the 
form of the allowance, Tidd’s Prae. 
Farms, 476. A writ of error, fued 
ont and allowed before final judg-„ 
merit, continues in force duting the 
whole term in which it is return¬ 
able ; and if final judgment be fign- 
cd at any time during that term, or in 
the fubfequetu vacation, it is a fuper- 
fedcas or llay of execution from the time 
of fgoing the judgment Barnes, 196.' 
Warwick v. Fig;. »fj7- Cock v. Horrock. 
19^. I'/bite v. A J organ. l Mr. 032. 
Merit,at v. Ct-i-ver provided bail,when 
uquiiite, be put 1 ‘lurron, wiihin four 
clear days after j\ gmerit is ftgntd. 

2 Mr. -ci. } turner v imp fan. 1 Term 

Rep. E79. Jiquet v. i\ixnn, and Doe v. 
Eracehridge tin ■ •: cited. 4 Term Rep. 
121. Bennet v. Nichols. And the court 
of king's bench has gone fo far in fup- * 
poij: of the practice of fuing out a writ 
of error before final judgment, that if 
the writ he fued out and allowed, and 
the plaintiff will not fign final Jtulgment 
till a fubfequent term after the return of 
the writ, in order to avoid the effc& of 
it, and then fue out execution, the court 
will let it afide. 1 Term. Rep. 280. 
jfaques v. Nixon. Barnes, 260. Curdy. 
E.i.:mead. But a writ of error fued out 
after final judgment, and before execu¬ 
tion executed, is a fiiperfcdeas of execu. 
Eon, from the time of its allowance, and 
not from the time of fervfce of the al¬ 
lowance. 1 fialk. 321 Perkins v. Woe la’ 
Jlon. ty C. O Mod. 130. 1 Vent. 30. 
Cotton v. Daintry. 1 Burr. 340. 
Capron v. Archer. Willes’s Rep. 271. 
Meriton v. Stevens. S. C. Barnes, 205. 
^4 1 Bof. 
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1 Bor. and Pull. 478. Gravall v. Slimp- 
fon; provided bail when requifite, be 
put in and perfected within four days 
aftertic allowance: the diilin&ion being 
that if a writ of error be allowed before 
judgment, the time of putting in bail 
runs from the figning of the judgment, 
but where it is allowed after judgtrt nt, 
the time of putting in bail tuns fr n i :.e 
time of the allowance, that is, after the 
delivery of the writ to the cleik of the 
errors, z Str. 781. Hunter v. Sampfon. 
X Teim Rep. 279. Jaques v. Nixon. 
I Bof. and Pull. 478, 4 9. Gravall v. 
Stimpfon ; the fcrvice of the allowance 
is only material to bring the attorney 
into contempt for proceeding to fue out 
execution afterwards. 2 Roll Abv. :92. 
pi. 7. I Burr. 540. Capron v. Archer. 
1 Term. Rep. 280. Jaques v. Nixon. 
Willes’s Rep. 27;. Merit on v. Stevens. 
Barnes, 27.''. lianr.ot v. Farettes. If 
after the allowance of a writ*of error, 
and before the expiration of the four 
days for putting in bail, the plaintiff will 
take out execution, he does it at his pc• 
ril; for if bail be put in, in due time, 
the execution will i.e fet slide; but if 
no bail be put in, it will be good, tand 
the writ of error become a mtie nullity, 
a Tertji Rep. 44. Lane v, Bacchus. 
And it has been holden, that a writ of 
error is fo abfolutely a fuperfedeas, that, 
after ii is allowed, the plaintiff cannot 
take out a capias artf-tisfaciendum, and 
have it returned non eft inventus in order 
to proceed agniuft the bail. 2 8tr. 867. 
Sweetapple v. Goortfellow ; and if he do 
fo, the whole may be fet afide upon mo¬ 
tion. 2 Black. Rep. 1183. Hartley v. 
Stoles . And where the plaintiff fried 
put a capias artfatisfaciendum before the 
allowance of a writ of error, which was 
afterwards allowed, ami notice thereof 
given before t he capias adfatisfacicnrtum 
was returnable, he cannot call for a re¬ 
turn of nets rjt invehtus. 2 Sir. J if 6. 


Smith v. Nicholfon. S. C. I Wilf. 1 f 
though the capias ad fatisfacienduni has 
lain in the office four days before the 
allowance of the writ of error. 5 Term 
Rep. 390. Berry v. Campbell. And if 
the llieriff fhould return non rjl inventus, 
and the plaintiff fue out a fchc f.tdis 
againft the bail upon their rccognil'ance, 
they may plead that after the ifl'ning of 
the capias art fain faciendum, and before 
it was returnable, a writ of error was 
iffued and duty allowed, although it be 
not returned. 2 Raft. 4-9. Sampfon 
Brown. And if bail in error, when re¬ 
quired, are not put in, the plaintiff mull 
ffiew that in his replication. Ibid. .(45. 
If the defendant fue out a writ of error 
which is allowed, and the plaintiff bring 
an a&ion on the judgment, and recover, 
he will not be permitted to fue out exe¬ 
cution on the fccond judgment, till the 
writ of etrorbe determined; for that 
would be allowing the plaintiff to have 
the fruit of his fsrfl judgment indirectly, 
which he cannot have directly by firing 
out execution upon it. 3 Term Rep. 
f>4-j. Benwe/i v. Black. S. P. 4 Bun . 
2454 lafviell v. Stone But where a 
writ of error la brought againll good 
faith, Term. Rep. I. Cates v. ll'cji ; 
or where it nianife liy appears either 
from the confc-ffiou of the parties them- 
fclves, or from the admiffion of the at¬ 
torney of the party who flies out the writ 
of error, 01 freim exprelfions equivalent 
to an admiffion. that it is brought for the 
mere purp -fe of dclax, z H. Black. 30. 
Mitchell v. IVheeler, and Goodin v. Ham - 
jtnonJthere cited,note (a). 3 I'erm Rep. 
79. Bt.<ol\. Chamock. 4 Term Rep. 436. 
Kemp and v. Mccnulcy. 3 Term Rep. 669. 
J.evctlv Perry. 714. Mojlrrsnanx. Grant, 
it is holden to be no fuperfedeas. 

An execution, being an intire thing, 
cannot be fuperfeded after it is once be¬ 
gun ; therefore where a wait of fieri 
facias was fued out, and the fhcriff levied 
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on the defendant’s goods under it, and 
afterwards, hut before the falc, a writ of 
error was allowed, it was adjudged that 
the fherilT mull notwiihllanding fell ihe 
goods levied under the execution, but 
not proceed any further, and return the 
money into court to abide the event of 
the writ of error. Willes’s Rep. 271. 
Mvriion v. 'stevrns. Cro. Eli/.. ^97. 
Churl, r v. Pater. Moor. 542. Yelv. 6. 
Tocr,: l-v./io/iym.m. 1 Wilt. 25b Baker 
v. Bxrjlrule. So long ns the writ of 
execution is executable, but not execut¬ 
ed, the allowance of a writ of error is a 
fuperfedeas, but not afterwards. 1 Salk. 
311 . Perkins v. J’/ooladon ; in which lad. 
calc it is laid, that the utmolt length of 
time which the law al’ows to execute a 
wilt, is the day on which it is return¬ 
able ; and that it cannot he executed 0:1 
that day alter the ; if,ny if lit court : but 
it has been fince hol.ku that it mav be 
icrved at any time ol the Ia!l dav with- 
c/ut any regard to the time of the riling 
ot the court. 2 Burr. 8 2. Maud v. 
Barnard. 

• 

As to bait in emu, it is to be obferved 
that no bail was required at common 
law, but is now in many calcs by parti-* 
eu’ar llatutes. By ilatute < Jac. 1. c. 

S. (mnJe perpetual by Ilatute 3 Car. 1. 
c. 4. f. ,;.) it is cna&td, “tliat no cxc- 
** cation fh ill be llnyed or delayed, 

“ upon or by any writ of error (2 Eall. 

“ 4 9.) or fuperfedeas thereupon to he 
“ lucdjfor the reverfingof anyjudgmc.it 
“ in any a&ion or bill of debt upon any 
“ ftnfc-lcnd for debt, or upon any obli- 
“ gation with condition for the payment 
“ of me my only, or upon any ailion or bill 
“ of debt for rent, or upon my contrail, 

“ fued in any of the courts of record at 
“ IVeft ml lifter, or in the count ies-palatine 
“ of Chejhr , J.avcnjler, or Durham , or 
“ the courts of great feflLins in IV alee ; 

** nor (by flatutc uj Geo. 3. c. 70. fed. 


“ 5.) for thcreverling of any judgment, 
“ given in any inferior court of record, 
“ where the damages (that is, as it is 
*' conceived, where the damages laid in 
“ the declaration) are under icl. unlefs 
“ the pevfon or perfons, in whofe name 
“ or names fueh writ of error fhall be 
“ brought, with two fufficient fureties, 
“ fuch as the court wherein the judg- 
“ nrent is given fhall allow of, /hall firft 
“ be bound, unto the party for whom 
“ the judgment is given, by recogni- 
“ 7 .ancc to be acknowledged in the fame 
“ court in double t lie fum adjudged to 
*■ be recovered by the former judgment, 
“ to profecute the laid writ of error 
“ with effect, and rdfo to fatirfy and 
“ P a y» ;f the laid judgment be affirmed 
“ for the writ of error non-profed. \cj 
“ Geo. 3. c. 70. 1. r.) all and lingular 
“ the dtb»s, damages and cofls,adjudged 
“upon the former judgment, and all 
“ colls and damages, to be awarded for 
“ the de 1 eying of execution.” ante -2 
c. d. ' 

T. his ilatute extends to all manner of 
judgments as well by default, on de- 
murrey or mil tie/ record, as after ver¬ 
dict; but i ■ confined to the particular 

a, ..ions mentioned m it; and therefore 
it is holdtn, thai it does not cxtetfS to 
a!lions ufon the cafe on bills df exchange. 
See. 2 lvib. 23^. Denial v. Debujlc. 

b. C. cited 1 Show. 15. or to actions 
of debt on bond conditioned for per¬ 
formance ot covenants, 2 Bulf. 34. Gill. 
i«S v - Baker. S. C. cited 1 Show. ,3. 
though one of the covenants be for the 
payment of money, and the adion be 
brought for the non-performance of that 
covenant. Carth 28. Gerard v. Danby. 
S.C. 1 Show. 14. 2 Iveb. 13,. Call, 
wood V. Ballard. S. P. or, for perform¬ 
ance of an award. 2 Bulf. 3-4. , Show, 
ij. or to debt upon an account /fated. 

2 Bulk. 54. Gitting v. Baker . * S. C. 
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Yelv. 227. i Show. ij. 7 Term Rep. 
449. Alexander v. Bift, or. to debt for 
work and labour, goods fold and deliver¬ 
ed, or money had and received, but only 
where it is brought on a fpecific con- 
traft. I Bof. & Pull. 249 Ablett v. Ellis. 
Or todebt on a general bond oi^'indemnity. 
1 Show. 14. but where a perfon, who had 
entered into a bond, as furety for another, 
to pay a fum of money to a third pci ion, 
took a counter-bond conditioned forpay- 
ment of the money by the principal to 
fuels this d perfor. by way of indemnity, the 
court held it to be a caie within the fta- 
tutc, and thercfoie ball was necttTary. 
Com. Rep 321. I:ud,ly v. Gifford ; and 
though Parker chicf-juiticc. and / rat: J. 
inclined to the contrary in Han.mnJ v. 
Weil, ic Mod 2S1 yet no judgment 
was given in it. Com. Rep. 323. 

But bail was held not necefTary in debt 
upon bond conditioned for the payment 
of fuch beer as the plaintiff fhculd fur- 
nifh a third pet foil with, not exceeding 
too/. 2 Str. H90. E hr ale v. Vaughan. 
S. C. 1 Wilf. 19. It was refolved by all 
the judges, that bail is not rtquifite in a 
writ of error brought upon a judgment 
obtained in an adtion cf debt 'upon a 
prior judgment, .3 Burr. 1548. Bidlrfon 
▼. tybytel. S. C. I Black. Rep. 506, nor, 
as it feems, "pon a judgment in an action 
of debt upon a recognizance of bail. 4 
Burr. 1566. Trindcr v. Watjon. S. P. 
Barnes, 194. 

But bail is necefTary in a writ of error 
on a judgment obtained in debt on bond 
conditioned for the payment of fo much 
money as J. S. fhould declare to be due 
on an account ftated by him, for the ac. 
tion is in fubftancegrounded upon a bond 
made for the payment of money only. 1 
Lev. 117. Dean of St. Paul's v. Capell. 
So there mull be bail in a writ of error on 
a judgment obtained on a bottomree* 


bond; for the contingency having hap. 
pened, it is in every refpect abondfor the 
payment of money only. 1 Str.476. Pitt 
v. Coney. S.P 6 Mod. 38. Scot v. Brace. 
See however 1 Show. 14. Garrett v. Dan. 
l>y. S. L. Comb 105. See alfo 2 Str. 959. 
De/h.rJes v. llorfty, S. P. Barnes, “8. 
Woods'*. Annjlrong. 93. Littleton v. I/un- 
fon. 

And where a bond was given by a 
third perfon, as a fecurity for the pay¬ 
ment of a debtor’s creditors fif.ecu (hil¬ 
lings in the pound by iniialmmts. upon a li¬ 
quidated amount of hisdebts.the court 
held it to be a bond for the payment of 
money only,and therefore bail was requi- 
fitein a uiitoferroronajudgment upon 
the bond. 2 Burr. 746. Chauvet v. Al- 
fray but this cafe feems to be contrary to 
‘Thtalex. Vaughan. 2 Str. 1190, above 
cited ; and the ground of the decifion, 
namely, that the 3 Jac. 1. c. 8. is a re¬ 
medial law, and ought to be couflrued 
liberally, appears to be over-ruled by 
the opinion of all the judges in a fubfe- 
quent cafe, viz. Bidlefon v. Why tel, 

3 Burr. 134?. above cited, who held 
that the ftatute ought rather to be taken 
literally than extended. So where a 
judgment in C- B. is affirmed on a writ 
of error in the K. B., or a judgment in 
the K. B. is affirmed in the exchequer 
chamber, new bail muft be given on 
bringing a writ of error in parliament, 
although bail was put in on the firfl writ 
of error. 1 Salk. 97. ‘Tilly v. RicharJ- 
fon. S. C. 2 Ld. Raym. 840. 7 Mod. 
120. I Str. 527. Colebrooke v. Diggs. 

8 Mod. 79. S. C. 

The before-mentioned ftatute was ex¬ 
tended to other actions by Hat. 13 Car. 
2. ft. 2. f. 9. by which it is enacted, 

“ that no execution (hall be ftayed, in 
“ any of the courts aforefaid (that is, 

“ the courts which are mentioned in the 

“ ftatute 
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“ ftatute 3 Jac I. c. 8 ) by any writ 
“ or writs of error, or fuperfedeas there- 
upon, after wrt/iB and judgment, 
“ in any aftion of debt grounded upon 
“ the llauitc 2 Edw. 6 for not fetting 
“ forth tithes, nor in any aftion upon 
“ the cafe upon any promife for pay- 
ment of money, actions fur trover, ac- 
“ tions of covenant, detinue, and tref- 
pafs, unlefs fuch recognizance, and in 
fuch manner as by the faid aft of 
“ 3 Jac l. is dircfted, (hall be firll ac- 
*' knowledged in the court where the 
“ judgment is given ” And by ftatutc 
l6 St 17 Car 2. c 8 f. 3. (made per¬ 
petual by ftatute 22 & ?.% Car. 2, c. 4.) 
“ no execution Ihull be flayed in any of 
“ the aforefaid courts (thofe mentioned 
« in 3 Jac. 1.) by writ of error, or fu- 
“ perfedtas thereupon after verdiB and 
“ judgment, in any aBion perfonal what- 
“ foever, unleis a recognizance, with 
condition according to the Statute 
“ 3 Jac. i., {hall be Gift acknowledged 
“ in the court where fuch judgment 
“ {hall be given: and further, that in^ 
writs of error to be brought upon any 
“ judgment after verdift in any writ of 
“ dower, or in any aftion of ejeBione » 
f‘frma> no execution (hall be llayed, 
unlefs the plaintiff or plaintiffs in fuch 
“ writ of error fhall be bound unto the 
“ plaintiffin fuch writ ofdower, or aftion 
“ of ejeBione Jirmee, in inch reafonable 
•* fum as the coutt to which fuch writ of 
error (hall be dircfted, {hall think fit, 
« with condition, that if the judgment 
fhall be affirmed, or the wtit of error 
«« difeontinued, in default of the plain- 
*< tiff or plaintiffs therein, or the faid 
plaintiff or plaintiffs be nonfnit •« 
*« fuch writ of error, that then the f- d 
plaintiff orplaintiffs fhall pay fuch ccfts, 
f* damages,andfumand fums of money, 
«« as fhall be awarded upon, or after,fuch 


“ judgment affirmed, difcontinnance, or 
“ nonfuit ” And by feftion 4. “ that 
*■ thecourt wherein fuch execution ought 
“ to be granted upon fuch affirmation, 
“ difcontinuance or nonfuit, fh«il iffue a 
“ writ to inquire as well of the mefne 
“ profits as of the damages hy any watte 
“ committed, after the fir ft judgmc it in 
“ dower or in ejeB'tom firm* : and uoon 
“ the return there* f, 't fhall he 

“ given and execution aw* d. . for iu : ; i 
“ mefne profits and damages . a 1 all- :;*r 
“ coftsof fuit. — ^eft. 5. Prc-v ,.ed tt*t 
“ the aft mall not extend to a> • writ F 
“ error to be brought by any executor 
“ or admin ftrator; nor unto any aftion 
“ popular, nor unto e .v other aftion 
“ brought upon any 1 al iaw or fta- 
“ tute, ex. pt afticns ; debt fu- -i«t 
*" letting l.,rth tithes, or to any in. 
“ ditfment, prefentmem, inquifi-Lm, 
information, or appeal.” 

The two la'* mentio \ ftatutc-, ere 
confined to judgments after verdiB ; nd 
do not extend, like the ftat. of 3 Jac 1. 
c. 8. to judgments by dt alt, u on de¬ 
murrer, or nul tie/ rear ; ; theref.oe a 
writ of error upon a j ..lament by any 
of thefc three rjft way- j a fuperfedeas 
without bail, » ; fuch • .ions as are not 
enumerated by ihe lh. at . ;; Jac. jt 
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is complete, the next ftep to be taken 
by the plaintiff in error, is to certify the 
record, in order to which a tranfcript 
fhould be made, and fent with the writ 
of error and returned into the court 
above. When no bail is required, this 
is the fir ft. ftep that is taken, after the 
fervice of the allowance of the writ of 
error. Tidd’s Prac. K. B. 1119. 2d ed. 
And the plaintiff in error fhould* re¬ 
gularly caufe the tranfcript to be made 
by the time the writ of error is return¬ 
able, for the defendant in error cannot 
tranferibe the record. 1 Wilf. 35. Anrn. 
If the return be not certified by that 
time, the defendant in error may give 
the plaintiff in error a rule to certify it, 
and then if he will not, the defendant 
may non pros the writ of error. Caf. 
temp. Hardw. 352. Goodright v. Hugo- 
fon. See the form of the rule, Tidd’s 
Prac. Forms, 481. 

On a writ of error in the'king’s bench 
on a judgment in the common pleas, or 
other inferior court, in an adverfc fuit, 
the record itfelf is fuppofed to be re¬ 
moved, that it may remain as a prece¬ 
dent, and evidence of the law, in fimi.'ar 
cafes. 2 Bac. Abr. 202. F. N. B. 
45. F. 7th edit. But in the cafes of a 
fineVthe tranfcript only is removed, r. 
H. 7. 20. a. F. N. B. 45, 46. 7th ed. 

1 Salk. 337, 338. Winchurch v. Bclwood. 
341. Fanaebarly v. Baldo. 1 Roll. Abr. 
73*. (P). pi.i,2 f 3, 4. Dy. 89. b. 
This diftiriftion however is not attended 
to in pra&ice ; for on all writs of error 
returnable in the king’s bench, Cowp. 
843 • Vtears v. Hay don. 2 Roll. Rep. 

Mafon v. Denny , as well as in 
the exchequer chamber, 2 Str. 837, 
Rutter v. Red/!one. Doug 332. Lloyd 
v. Slult, note (3). 2 Ld. Raym. 1570, 
jjy /. Fully v. Sparkcs, or houfc of 


lords, I H 7. 19,20. Flour dew* % cafii. 

Dy- 575 - a - Cro - J ac - 34 L 342 - Hay- 
don v. Godfalve, S. C. 2 Bulf. *63, 
164. Sir T. Raym. 5. Dcrhick v. 
Bradbournc , it is ufual to fend only a 
tranfcript of the record, and not the re¬ 
cord itfelf. 

Thechief-jufliceof the common pleas 
generally fi-ns the return, though it does 
not feem needfary; but he never feala 
it. 7 Str. 1063, 1064. Blackwood v. 
South Sea Company. Caf. temp, liaidw. 
344. S. C. When a writ of error is 
brought in parliament, on a judgment 
in the king’s bench, the chief-juflice 
goes in perfon into the houfe of lords, 
with the record itfelf and a tranfcript, 
which is examined and left there ; and 
the record isbiought hack againintothe 
king’s bench, and if the judgment be 
affirmed,that court may grant execution 
itfelf. 1 Roll. Abr. 753. pi. to. On 
a writ of error from the common pleas 
the chief-juftice certifies only the body 
of the reeord ; for the original and ju¬ 
dicial writs remain with the officers, 
and are never certified but when error 
is affigned for want of them. Cro. Eliz. 
•84. Robf-rt v. Andrews. 

After the tranfcript has been returned 
and filed, 1 Ld. Raym. 329. Acourt v. 
Swift , the plaintiff in error may in the 
court alove move to amend the writ of 
error, or the defendant in error to 
qua/h it, or it may abate, or be dif- 
conttnued. Great certainty was for¬ 
merly required in making the writ of 
error agree with the record, and no de¬ 
fers therein were amendable; but now 
by ftatute 5 Geo. 1. c. 13. “ all writs 
“ of error, wherein there fliall be any 
“ variance from the original record, or 
“ other defeft, may and/hall beamend- 
ed, and made agreeable to fuch re- 

** cord. 
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" cord, by the refpe£five courts where 
“ fuch writs of error (hall be return- 
«« able.’* Since which it is become the 
pra&ice to amend the writ of error, as 
a matter of courfe, without colls. 2 Str. 
863, Ibid. 902. Gardner v. Merrelt. 
S. C. 2 Ld. Raym. 1587. As to 
cafes in which the court will amend, 
fee r Str. 082,683. Lady Cafs v. 77 tie. 
2 Str. 892. Sword-blade Company v. 
Dempfey. Cowp. 425. Verelit v. Ra¬ 
fael. Where judgment is figned in a 
term fubfequent to that in which the 
writ of error was returnable, it is a fault 
not amendable by the ftatute, for it 
would be to amend contrary to the 
truth of the cafe. 2 Str. 807. Wright 
v. Canning. S. C. 2 Ld. Raym. 1531. 

Or the defendant in error may move 
to quafh the writ, which in general is 
for fomc fault or defcdl that is not 
amendable by the above ftatute: and 
fuch application fhould be made, either 
to the court of chancery, from whence 
it iflues, or to the court wherein it is 
returnable. Doug. 350. Lloyds. Siutt. 
We have already fhewn, that where 
there are fcveral parties, who are ag¬ 
grieved by a judgment, and the writ is 
brought by fome or one of them only, 
the court will quafh it : but where one 
of fcveral parties to a judgment, who 
is not aggrieved by it, joins in bringing 
a writ of error, it may be amended by 
ftriking out his name, and will ftand 
good for the other parties. 2 Str. Sy2. 
Sword-blade Company v. Dempfey. Cowp. 
425. Vcreljl v. Rafael. Arid it may be 
quafhed as to one judgment, and ftand 
good for another; as where bail brought 
a writ of error as well on the judgment 
againfl the principal in the original ac¬ 
tion,as on theaward of execution againfl 
them ou a feire facias, the writ was 


quafhed as to the judgment againfl the 
principal, becaufe the bail cannot have 
error on the judgment againfl him, 
and flood good as to the judgment 
againfl them on th t feirefacias. 1 Ld. 
Raym. 328. Burr s.Attnvood. S.C.Carth. 
447. Lill. Ent. 225. 290. Cofts are 
payable in all cafes on quafhing a writ 
of error, even though none were re¬ 
coverable in the original aftion. 1 Str. 
262. Archbt/hop of Dublin v. Dean of 
Dublin. Ibid. 60 6. Cowper v. Ginger. 
2 Str. 834. Rrjindoz v. Randolph. Caf. 
temp. Hardw. 137. Ratcliff 'v. Burton : 
it being enafted by ftatute 4 Ann. c. 16. 
f. 2z. “ that upon quafhing any writ of 
“ error for variance from the original 
“ record, or other defeft, the defendant 
in error fhall recover againfl the plain- 
“ tiff iffuing out fuch writ, his cofts, as 
“ he fhould have had if judgment had 
“ been affirmed, and to be recovered 
“in the fame manner;” which cofts 
include thofe of quafhing the writ of 
error. 2 Ld. Raym. 1403. Ginger v. 
Cowper ; unlefs where the writ is quafh- 
* cd by rcafon of the defendant in error 
having enteied continuances on the roll 
.until th^term fubfequent to the return 
of the writ of error, and then figned 
judgment, whereby the writ, as ffec 
have already fecn, become% void ; in 
which cafe the plaintiff is not liable to 
cods on quafhing it. 1 Str. 139. Gould 
v. Couhhttrjl ; but the court will make 
the defendant in eiror pay the cofts. 

2 Str. 834. Rejindoz v. Randolph. 

So a writ of error may abate; as 
where the plaintiff in error, or one of 
feveral plaintiffs in error, dies before er¬ 
rors affigned ; in which cafe the de¬ 
fendant in error tnufl fue out a feire 
facias quare exccutionem non againfl the 
executors id the former cafe, and the 

fur- 
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furvivorsin the latter, to revive the judg¬ 
ment, before he can fne out execution ; 
for though in the latter cafe the death 
of one of the plain* iffis in error would 
have made no alteration of the record, 
if no wiit of error had been fued out, 
becaufe the executor of the dereaftd 
would not be liable to an execution by 
Jieri facias or capias ad fat.sficitndum, 
though he would to an elrgit. yet a writ 
of error is a fuperfedeas, which con¬ 
tinues until the couit is apprifed of the 
abatement of the wrir by a feire facias. 
Yelv. 208. Spencer v Rutland. I Salk. 
261. Howard v. Pitt. o. C. Cartli. 
2*6. I Ld. Ravm 244. Penoyer v. 
Brace. S C. l Saik. :o- Carth 404. 
But if he die after errors affigned tiie writ 
does not abate, but the di tendant may 
join in error, and proceed to have the 
judgment affirmed if not erroneous, and, 
where there was only one plaintiff in 
error, mull aftervraids revive it againil 
his executors; but a writ of error does 
in no cafe abate by the death of the 
defendant in error whether before or 
after errors afiigned ; I Ld. Raym. 439. 
IVicket v. Cremer. S. C. 1 Salk. 264. 
Yelv. 113. Bromley v. Littlet.n. Ibid.' 
2pS. Spencer v. Rutland ; or of one of 
fe&ral defendants in ei ror; hut his death 
being fuggelted on the roll, the writ 
of error proceeds againfl the furvivors: 
fee the form of the fuggeftion, Lill Eut. 
217. If he die before, and the plain¬ 
tiff will not affign Crrors, the executors 
of the defendant in error, or the fur- 
viving defendant, may have a feire fa • 
das quart exetuiionem non to compel him. 

I. Salk. 264. Wicket v. Creamer. Barnes, 
432. Wright v Treweeie. Tidd’s Prac. 

K. B. 1128, IX29 . d edit. ; or, if lie 
die after, the executors, or furviving 
defendants, mult proceed, as if the de¬ 
fendant were living, till judgment be 
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affirmed, and then in cafe there was only 
one defendant in error, his c:.ecutorsmufl 
revive it by Jcire facias , but execution 
cannot be taken out pending the writ 
of error, i idd’s Prac K. B. 1129. jd 
edit. And in order to compel the exe¬ 
cutors or ndminiftrators to j nn in t rior, 
the plain tiff may lue out a fire facias ad 
audiendum crrorcs againtl them. 1 Vent. 
34. Anon. 1 Salk. 264. /'Picket v. 
Creamer, either generally 01 by name, 
though the better way let ms to he to 
fue it out generally. 2 Bull. 23c, 231. 
Huxley v. Harrifun The writ of error 
becomes ineffectual if the chief juilice 
die before he has made his return ; and 
the defendant in error may take out exe¬ 
cution by leave of the 1 court; hut if he 
do it without, the execution is irregu¬ 
lar. Barnes, 201. Cranbornc v phjennel. 
Olorcnfhav. > v. Stanyforth, and Hayes v. 
Thornton. If. however, the return be 
figned by the chief jultice in his life 
time, the writ does not abate, but the 
record may be certified afterwards. 1 
Sid. 268. Alien v. i haw. Tidd’s Prac. 
K. B 113c. 2d edit. 

A writ of error in the houie of lords 
does not now determine by the proro¬ 
gation of pailiamcnt, though formerly 
it was otherwife. 1 Vent. z'As. Anon. 

I Lev. 165. Prichard's calc, z Lev, 
93. Gofton v. Stag icicl ; or even upon 
a diffululion ; but all appeals, and writs 
of error continue in the fame flatc they 
were then in. Sir T. Raym. ■jBj, 384. 
Com. Dig. Parliament. (P. 2.) 

So a writ of error may abate by the 
acl of the party, as where it is brought 
fcy a feme-fole, who afterwards mar¬ 
ries, the writ abates by her marriage , 
and the court will give the defendant 
in error leave to take out execution, 
though {he and her hulband have brought 
a fecund writ of error. 2 Str. 880. Puller 

v. Pinna. 
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v. Pinna. Ibid, ioi j. Jenkins v. Bates. 
But bankruptcy is no abatement of a 
writ of error, i Term Rep. 4/3. 
Kretchman v. Beyer. 

If the writ of error be not qunfhed 
or abated, the plaintiff in error fhould, 
after the record is certified, forthwith 
proceed to aflign his errors ; and if he 
do not, the defendant in error in order 
to compel him, fhould in the king’s 
bench fue out a writ of feire facias quart 
executionem non. < Burr. 1792. Knox v. 
Cajlello. 2 Term Rep. 17. Samli Ige v. 
Houfley. 2 Leon. 107. pi. 135. See the 
form of the writ, Tidd’a Prac. Forms, 
425. 2 Leon. 107. pi. 135; and if, 
upon fuch writ, the plaintiff in error 
does not afiign errors, but fuffers judg¬ 
ment to pafs by default upon feire feci, 
or two minis returned, no errors afligned 
afterwards fliall prevent execution 2 
Bac. Abr. 216. Carth. 40, 41. Mofely 
v. Cocks. 

And as the feire facia r is only ufed as 
a method to compel an afiignment of 
errors, the plaintiff in error is not per¬ 
mitted to plead to it. 2 Sell Ptac 376;* 
but if errors arc afligned, before the ex¬ 
piration of the rule to appear to the f ire 
facias, all further proceedings upon it 
are flayed. 

But it frequently happens that the 
errors afligned are the want of an origi¬ 
nal writ, or warrant of attorney, or 
fome other ma;ter neciflary to render 
the record perfect, or complete; which 
is termed “aliening diminution” of the 
record For if the judges of the com¬ 
mon pleas, or other judges, upon a writ 
of error, do not certify all the record, 
the party that fues the writ of error may 
allege diminution of tke record, and 
pray a writ to thejuflices who certified 
the record before, to certify the whole 
of it. 2 Bac. Abr. 204. F, N. B. 57, 
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58. 7th edit. A man cannot allege di¬ 
minution, contrary to the record which 
is certified, as if on a writ of error the 
judgment certified is, that the defendant 
fhould be, “ in miferic or did,” the de¬ 
fendant in error cannot allege for dimi¬ 
nution, that the record is quod capi.itur, 
becaufe it is contrary to the record cer¬ 
tified. z Bac. Abr. 204. I Roll. Abr. 
764. (L.) pi. t, 2. Ner can diminu¬ 

tion be alleged upon a writ of error 
brought on a judgment in an inferior 
court; 1 Sid. 40. Redding's cafe, 147. 
Smith v Smith, 364. Rex v. Knott, r. 
Salk. 266. Hale v. Clare, though it may 
be alleged in error upon a judgment in 
Wales, and countics-palatine. 1 Sid. 
147. 364. for they are fu peri or courts. 
See I Sannd. 73. Peacock v. j Bell. 

An /iffgnmerit of error is iu the nature 
of a declaration, and is either of error in 
fad, or error in law. The former con- 
fift of matters of fad, not appearing on 
ihe face of the record, which if true, 
prove the judgment to have been erro¬ 
neous ; as that the defendant in the 
original adion, being under age, ap¬ 
peared by attorney; that a feme plaiutiif 
or defiftidant was under covertuie, at 
the time of commencing the adion ; or 
that tiie plain riff or defendant died'be- 
foie verdict or interlocutory judgment. 
See the form of afiigning thofe error# 
in fact and ifiiies thereon, in Tidd’# 
Prac. Forms , 485—490. An affign- 
ment of errors in fad muft conclude 
with a verification; 1 Burr. 410. Sheep- 
flanks v. Lucas. Carth. 367. Walker v. 
Stokoc-, and in afiigning the death of 
the defendant in error before verdid, 
or interlocutory judgment, the aflign- 
ment ought not to conclude in the com¬ 
mon way, but by praying a Jcirefacias 
ad audiendttm errores againft the execu¬ 
tor or adminiilutcr of the defendant im 


error. 
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error. See the form of fuch an affign - 
ment, in Tidd’s Prac. Forms, 487, 488. 
and if the (heriff return that he is alive, 
then he may come in and plead in nullo 
eft erratum. Carth. 339. Edmonds v. 
Prabert: or his attorney may appear for 
him, and fay that he is alive. 1 Sid. 93. 
Dovev.Darcen. SirT. Raym.59.S.C.: 
but if the (heriff return, that he has 
warned the executor or admin iflrator 
that will be a fufficient ground for the 
court to proceed to examine errors. 
Carth. 339. Edmond> v. Prolcrt. 

Errors in law are common or fpe- 
cial. The common errors arc, that 
. the declaration is inefficient in law to 
maintain the aftion, and that the 
judgment was given for the plaintiff 
inflead of the defendant, or -Ace verf.l. 
Tidd’s Prac. K. B. 1141. and Prac. 
Forms, 490. 502. 507, 508. Special 
errors are the want of an original writ, 
bill or warrant of attorney, or other 
matter, appearing on the face of the 
record, which (hews the judgment to 
have been erroneous. Tidd’s Prac. 
K. B. 1141. Prac. Forms, 490, 491. 
493. 503. The plaintiff may affign ie- 
veral errors in law, but ouly one error 
in fa&. F. N. B. 4;. E. 7th edit, and 
he cannot affign error in fa&, and error 
in law together, for they are diftincf 
things and require different trials. 2 
Bac. Abr. 217. 2 Ld. Raym. 883. 

Burdctt v. Wheatly. 1 Str. 439. JeJ'ry 
v. Wood, r Roll. A hr. 76;. (E.) pi. 1. 
It feems to be a general rule, that no¬ 
thing can be affigned for error that con¬ 
tradicts the record. 1 Roll Abr. 758. 
pi. 8. 1 Str. 684*. Helbut v. Held. S C. 

2 Ld. Raym. 1414. I Wilf. 85. Brad- 
burn v. Taylor, 2 Bac. Abr. 217. Cro. 
Jac. 28. Hudfcn v. Banls. 1 Lev- 
76, Malms v. Wetby. Ibid. 310. 


I Salk. 26:. Lampion v. Col'mgwood \ 
or was for the advantage of party 
affigning it. 2 Bac. Abr. 220. I Str. 
382. 8 Rep. 59. a. Beecher' s cafe. 

5 Rep. 39. b. F. N. B 48. (F.) 7th 
edit. Ante, 46. ; or that is aided by ap¬ 
pearance. 1 Roll. Abr. 779. (L.) pi. 1, 
2. Cro. Eliz. 582. Thoroughgood v. 
Scroggs ; or by not being taken advan¬ 
tage of in due time. 1 Roll. Abr. 782. 
(P.) pi. i.8. z Bac. Abr. 221. 2 H. 
Black. 267. 299. 1 .os'.[dale v. Lilile- 

dale. Thus a man (hall never affign 
that for error, which he might have 
pleaded in abatement. So if a feme- 
covert bring an a ill ion in her own name 
by attorney, and the defendant plead? 
in bar to the action, he cannot after¬ 
wards affign the covertine for error. 
Carth. .'24. Conn v. Boevl-s. So 
where the (heriff who returns the panel 
was brother to him for whom the ver- 
di£t paffed, yet if the party does not 
challenge the array, it is no error. 1 
Roll. Abr.782. (PI.) pi. a. Bro. Error, 
34. 2 Bac. Abr. 222. Where the af- 
dgnmenthas been merely calculated for 
delay, the court have in fome inflances 
fet it afide 1 Str. i.p. Chartres v. 
Cu faith, 2 Str. 899 Moore v. Goodright. 
Lill. Ent. 228. in marg. 

If the plaintiff affign for error the 
want of an original writ, bill or war¬ 
rant of attorney, &c. or that it is bad 
in point of law, he ffiould regularly 
take out a certiorari to verify his errors. 
Tidd’s Prac. K. B. 114*, 3. for it is a 
rule, that judgment cannot be reverfed 
for want of an oiiginal writ, bill or war¬ 
rant of attorney, nor for any fnppofed 
error or defeft therein, without a cer¬ 
tiorari to bring fuch original writ before 
the court; 9 Edw. 4. 32. b. Bro. 
Error, 90. S. C. 2 Ld. Raym. 1398. 

Drcvuc 
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Drew v. Reft, Ibid. 1441. Craddle v. 
7 y fan. Cat temp Hardw. 118, 119. 
Franh/yn and Reeves. Com. Rep. 115. 
Sterling v. Tanner z Ld Raym. IC4-. 
D.iVcii nt v. Raft on, fee t he- forms of 
the certiorari, Tiid's Prac. Forms, 49 . 
494. 504, 505. Thcf. "rev. 68, Ct), 
70. 76. 2 Sell. Prac 415* 416. 

The want of an oiiginal in it is a r dcd 
after verdift by ftatutc 18 L!i/.. c. 14. 
which has been extended, by an equita¬ 
ble conflru&ion, to the want of a bill 
upon the file; Hob. 130. Wifon' s 
cafe: Ibid 264. Wi/iis v. IVoodhoufe. 
Ibid 281, 2 '2. iiarl c.f Clanrii hard's 
cafe: but not after judgment by de¬ 
fault or confeflion, 4 Ann. c. Iv. f. 2. 
or upon demurrer, or mil tiel record. 
Theteforc, if the want of an original 
after verdidt be afligned for error, the 
defendant in error may confefs it, by 
pleading in ttuilo ejl erratum: but if a 
writ of error be brought after a judg¬ 
ment by default, &c it is ufual for the 
defendant in error, if there be no ori¬ 
ginal fuetl out, to prefent a petition to 
the mailer of the rolls, praying that the 
curfitor of the county where the venue 
is laid, may be dircdled to iffue an ori¬ 
ginal with a proper return, which is 
ordered accordingly. — See the form of 
the petition, and fat and order thereon, 
Tidd’s Prac. Forms, 479, 480, 401. 
Sell. Prac. 418. 

The plaintiff in error can have but 
one writ of certiorari , a fecond writ be¬ 
ing never granted to reverfe, though it 
may to affirm a judgment, 2 Str. 765. 
Jderryfeld Berrey. Ibid. 819. Bow- 
trs v Mann, S P. But if it be cer¬ 
tified on the plaintiff’s writ, that there 
» no original, or warrant of attorney. 


at any time before in nndo tf erratum 
pleaded, make a fuggdlion that thete 
is an oiiginal writ or warrant of attof- 
ney, or a good one, of a different term, 
or ev 11 of the fame term milt the p/a - 
cita, and pray a certiorari fur certifying 
it ; and if a good oii„iual b- returned, 
the court will not inquire when it wai 
filed ; or if a bad original was before 
certified, they will dificgard it, and ap¬ 
ply the record to that which is good, 
and will fupport the judgment. Cro. 
Car. 91. /love// John v Thomas Cro. 
Jnc. 277 Smith v. SUpivi/b. 1 Salk. 
266. Burnaby v. Saunderfon. 6 Mod. 
174. S- C. 1 Roll. Abr. 765. pi 8. 
Cro Jac. 130, 131. Marhnm v. Pef- 
cod. Ibid 597 ffehns v. Bown. Com. 
Rep. 1 18. 1 Salk. 267. Burnaby V. 

Suunderfn. 2 Ld. Raym. 1476. Ship- 
man v. I.ethieuHer, Tidd’s Prac. K. B. 
1148, 1149. The plaintiff in error, af¬ 
ter he has effigned his errors, may have 
a fire facias ad audiendum errores againft 
the defendant, who thereupon may ap¬ 
pear and plead nullo eft erratum, or a 
reicafe, &c. 2 Bac. Abr. .'07 How¬ 

ever in pradlice it is ufual for the de¬ 
fendant in error by. confent, to take 
notice voluntaiily of the alignment of 
errors; which confent :3 teilifitjd by 
his pleading in nuilo eft. erratum, and 
then there is no occaficn for a fire 
facia, ad audiendum errores. Carth. 41. 
Mofe/ey v. Cocls. — See the form of the 
fcire Jacias. 1 hef. Brev. 279 231.' 

2 3 - 2 Ciouip. 3,-4. Tidd’s Pr-C. 

Forms ,*495 —407. 

To an aflignment cf errors, the de¬ 
fendant may plead, or demur. Picas ia 
error are common, or fpecial The 
common pita, or joinder as it is more 


or one that is bad, or warrants not the in que.itiy called, is, in nu!!o eft erratum ; 
declaration, the defendant in error may, which is*ia the nature of a demurrer. 

Volt. II* I and 
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and at once refers the matter of law 
arifsng thereon, to the judgment of the 
court. 7 'j'id’s Prac. K. B. i i;o, r 151. 

If a:: error in fafl be well nffigr.ed, 
and the defendant in error would put i:i 
: ffue the truth of it, he ought to deny 
the fact, and join iffueon it, ar.d have it 
tried by the country, and not fay in 
r.ullo ejt erratum ; for by fo doing he 
acknowledges the fafi alleged to be true. 
1 Roll. Ah;. 763 (KO pi 3. Dyer 
65. b. Sir T. Iiayin. 331. Oicover 
v. Gi'.rbury. I Lev. 294. Grell v. 
Richards. But if the defendant would 
acknowledge the fact to be as it is 
alleged, and yet infill that ly lata it is 
no error, he ought to plead tn nulla eft 
err a! un:. 1 Roll. Abr. 763. (K) pi. 3. 
But if an error be uliigned that is not 
affigncble, or be ill affigned, as that the 
court did not lit, or the defendant did 
r.ct appear, in nulla cjl erratum is no con- 
felTion, but fliu.ll be taken only for a 
demurrer. Sir T. Raym. 2jl. 0 Le¬ 
aver v. Gverlury. 1 Lev. 3r 1. Cole 
v. Greene. Cio. Jrc 321. Hay don v. 
Mynn. 1 Roll Abr. 758. pi. S. Cro. 
Eliz. 665. Grefs v. Tyrcr. I'ninnar v. 
Webb, cited in a note in 2 Ld Raym. 
I4.IJ. Fitzgib. 109, 110. S. C. 2 
Buc. Abr. 2 i 8. 

If eiror be alleged in the body of the 
record, in 1 ratio tjl erratum is a good 
plea; for it puls the matter to the 
judgment of the court, the record being 
agreed to be fo. 1 Roll. Abr. 7^3. 
(K.) pi. 4. ciws 9 Edw. 4. 32. b. 
which fee S. C. Fro. Error, 93. So if 
error be alh-gcd in a malttrof r ecord tiiat 
is not of the body of the record, but in a 
c< ilateral thing, as that there is no record 
of icfumii.nns, in nuV.n :jl malum is a 
good plea : for il the plan.'if. in the writ 
oi error Uoc.. nor, bciure the plea :s en¬ 


tered, allege diminution and pray a 
certiorari, and proem c a return liom 
the inferior court that there is not 
any refummons, the afiigmnent is of no 
effect, but void, inafmuch as that is to 
be tried by the record itftlf; and no 
diminution can be alleged, after the 
plea of in nullo cjl erratum pleaded ; and 
though the defendant in error would 
confi fs the error, yet the court ought 
not to reverfe the judgment, until they 
are fatisficd of the error by the record 
itl’elf. 1 Roll. Abr. 764. pi. 5. which cites, 
alio9Edvv.4. •,2. b. S. C. Bro. Error,93. 
If the plaintiff in cnor afiigns error in 
fact and error in law, and the defendant 
in error pleads in nulla cjl erratum . it is 
a confeffion of the error in fuel, and the 
judgment mud be reverfed ; for he 
fhould have demurred for the duplicity, 
upon which the judgment would have 
been affirmed. 2 Bac Abr. 2 18. Cartli. 
338, 339. l.dmonds v. 1 'rchert. z Ld. 
Raym. h y '3. Harden v. Wheatley, 1 Str. 
4 9. Jeffry v. Wood. It is a general 
rule, that after the defendant in error 
has pleaded in radio rj erratum, no din. A 
nuiion can be alleged. Cro. Fliz. 84. 
Rolfert v. jfnJretrs, Moor. yco. l\are 
v Header. 1 Leon. 22. Day re! and 
‘Thinn ; and the rearm is, becaufe it is 
admitted by all tiic parlies, that it is a 
true and perfect record, and therefore 
neither party fhall be permitted to con- 
tiadicl their own adtniffion. F. N. B. 
58. note (a.) 7th edit. I Salk. 264. 
Carlton v. Moriagb. But no adtniffion 
of the parties can, or ought to leftrain, 
the court from looking into the record 
before them. 1 Salk. 270. Meredith v. 
Davies. T herefore it is a general rule 
that, at any time pending a writ of er¬ 
ror, whether before or aftef errors af¬ 
figned, 1 Str. 440. Believe v. Scott, or 
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after in nullo tft erratum pleaded, the 
court ex cjftcio may award a certiorari. 
F. N. B. 58. note (a.) 1 Roll. Abr. 

764. (M.) pi. 4. J Salk. 2C9. Car,ton 
v. Martagh. 2 Ld. Raym. 10C5. S. C. 
Caf. temp Hardw. 11119 Franklyn 
v. Reeves. 2 Bac. Abr. 205. 1 Salk. 

270. Meredith v. Davies. 

When the plaintiff afiigns for error 
the want of an original, or warrant of 
attorney, and the defendant comes in 
gratis, and confeffcs the matter affigned 
fur error, by pleading in nullo e 'i erratum, 
or a releafe, without putting the plain¬ 
tiff to the nccefiity of filing out a cer¬ 
tiorari to verify his errors ; the court, 
for their own information, may award 
this writ, in order if poffihle to fupprrt 
the judgment. 2 Str. 907. Berkley v. 


avoidance, Tidd’s Prac. IL B. 1154 
a releafe of all errors, or of all fuits. 2 
Bac. Abr. 22J, or the flatute 10 ami 
11 W. 3. c. 14. oflimitations, namely, 
that the writ of error was not brought . 
within twenty years after the fuming of 
the judgment. 2 Str. 1055. Street v. 
Hopkinfon. Caf. temp. Hard. 345. 

S. C. to which the plaintiff may reply,> 
or demur, and proceed to trial cr argu¬ 
ment. Tidd’s Prac. K. B. 1154. A 
releafe of errors contained in a warrant 
of attorney to cor.fefs a judgment is 
good, though given before judgment, 
provided the releafe he dated in the 
term of which the judgment is entered 
up. 2 Str. T2ty. Landon v 1 'ickermg. 
But where there are fevcral plaintiffs in 
error, the releafe of one of them (hall 


linn ’aril. 1 Salk. ;.f.8 C.ir/tcn v. Mor- 
t-igh. 2 Ld. Raym. iccj. S. C. Tidd’s 
Prac. K. B. 1153. s 154. So if error 
is affigned in the original writ, and upon 
a certiorari granted an erroneous origi¬ 
nal is returned, upon which in radio rjt 
erratum is pleaded, and afterwards the 
court, to ir.Jorm their conscience, grants 
another certiorari for another original, 
and upon this a good original is return¬ 
ed, the court will intend this to be the 
oiiginal on which the judgment was 
given, and therefore ought, to affirm the 
judgment. 1 Roll. .Abr. 76;-. pi. 9, 
But though the court, ad informandum 
cvnfcicr.tiam anise, will award a certiorari 
to aldim a judgment, they will never 
award one to re'trie it, or make error. 

I Salk. 2^9. Carlton v. Mortagb. 2 Str. 
765. Merry field v. Berrey Ibid. b'ly. 
Bowers v. Mann. Ibid. c.07. Berkley v. 
Howard. Caf. temp. Hardw. n£, 119. 
Franklyn v. Reeves. 

Special pleas to an afilgnment of er¬ 
rors contain matters in confcfficn and 


not bar the others. 6 Rep. 25 a. Rud- 
dock's cafe. Cro. Eliz. 64R, 6.;9. S. C. 
Cro. Jac. 116, 1 1 7. Blunt v. Snedjlon . 
3 Mod. 13/. Hacketv. Herne . In plead¬ 
ing a releafe, the defendant muff lay a 
venue ; but though it be ill pleaded, yet 
if there are no errors, the court will 
affirm the judgment. 1 Salk. 268. Carl- 
ten V. Mortagh. S. C. 2 Ld. Raym. 
1007* 6 Mod 2 Bac. Abr. 225. 

Iffuc being joined in error, the pro¬ 
ceedings are entered of record. Tidd’s 
Prac. K B. 1156; and o»i a writ of er¬ 
ror coram nobis, they muft be entered on 
the fame roll as the original judgment, 
or former writ of error, otherwife the 
whole would he difeontinued, though, 
after verdict. Cro. Eliz. 155. 281, 
Tates v. Windham. 1 LJ. Raym. i;i. 
Walker v Slokoe. Carrth. 369. S C. 
On a writ of error from the common 
pleas, the entry is made on different 
rolls, intitled of the term the tranfeript 
is brought in. Tidd’s Prac. K. B. 11565 
and begins with the writ of error and 
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return, after which the proccalines in 
the common pleas arc entered to the end 
of the final judgment; then follows the 
aifignment of errors; and if it he of 
errors in law there is an entry of the 
joinder, with a continuance of curia ad- 
< vifire vu.'t. .See the form. poll. nn. 
Ho Idifas v. Otway. See atfo as to the 
forms, 2 Sell. I'rac, .| i 2 —.} > 7. Tidd’s 
Prac. F '■urns, 'pc—5 IJ ; or it it he of 
errors in fa cl, the pica and replica'ion. 
Sic arc not entered with an an.rd of 
the venire facin'. See tin* form, '! iddds 


Prue Pc: :t ', 

g>, JfC. .. 

. :;p. J\. i>. 

6 c2 — 6 : z 4‘.i 

:: edit. 


The com;i!i; 

: ,.uf «*? 

.o’. the defend- 

anl in t> ror, \. 

■ ;eti:t r i h. 

error; cl 

be in fact or 

in law, 

. that tiir o,r- 


mer judgmi sit he cffrrr.cd. See TV'.Ss 
Prac. 525. i2~. tr. So on 

demurrer to an a!I;g:.me.;t c.10::, in 
fa St and in law, ior duphe-i", tic j.t ;■ - 
rr.ent is that judgment he rfr , i V< lv. 
5S. A'/ 7 /$- v. Ccj'fcr. 2 Ld K.pl. *:• 
Bnrdiil v. Uh-uify. i Str. 4-0. 'f.jfj 
v. 13 ted. Tore.': 1 1 in fed, the i. dg- 
mcnt is, that lor the cv.or ato.eh.n. tnr 
judgrnent atorclnid L. >senile.-', tzi 
I Roll. Ahr. £05. pi. 9. and for er./r i:i 
,aw, it is that the faid judgment fil'd'* he 
r ever fed. ? lire. ALr. rac : e 1 <di. . 

True. Purer.:, a6 • On a pb*a oi rt- 
leafe of errors found for the d'Scno. nt, 
the judgment is that the phunlili Lt. 
burred of his writ of error, and not that 
the judgment be affirmed ; r. r as list 
pleading of a releafe is a confeluon of 
errors, that would he to ainrrn an erro¬ 
neous judgment ; 1 Show. 50. Kir It v. 
Clifton. I Str. 6? 7. Deni v. I duigbod . 
Ibid. 127. Cvr.-.ir.J:r.m v. IIcud on ; and 
though in the laft cafe Sfjhn's entries 
339. wete cited, where the entry is quod 
judicium ajffirmelur, yet the court paid no 
regavd to it. And for the fame rcaUn 


on a plea of the Aatute of limitations 
found for the defendant, the judgment 
!r, the fame as where a releafe is pleaded. 
2 Mr. ,075 Street v. Hopkinfon. 6. C■ 

1 al. terrp. llaidvv. j. 5. 

A judgment, being an entire thing, 
cannot regularly he revtrfed in part and 
..llii mod for the rtfidiie. I balk 24. 
Cu'dirrr v. Wtdiams. S. C. 2 Id. Rayni 
S 2 ;. Carth 2'• 7 • Purler v. Harris. 
r 1 -J. Raytn. 255. Richards v. Corn ford. 

2 line. Ahr. -..7,220. As wlnr e fvcral 
da-mages were g:\itt on two iflTnes, and 
;<:i entire j-idyn.riU was entered fur both, 
ni'd one of she lilues was oroncoits, the 
judgment was revtrfed for '.he whole, 
t-'ro. j.'.c. 424. J Joy el v. Pcnrfe. Sc 
v. hire A. hri.it.'ht an aiflion on the cafe 
agai-ii !•>. tor words fpokeii oi him, aud 
ior eat.ting hint to he indicted, &c and 
the jury toil: d a vet diet for the plaintiff 
as to both, vvi’h entire damages, \ct it 
being tiller.'.aid-, liold.u that the words 
v.not a.dutiable, tlie judgment was 
rr i red in iota. 2 Bac. Ahr. 22S. ia 

I i* el I 1 * • 

Where there are feveral dependent 
ji elgi. ent;., and ttie: principal one is te- 
Ycrfed 'in; other cannot be fupported ; 
as 1! n riv". hiing an action of debt upon 
r. iuJ g:.'. T r.;, aiul recover, if the fir it 
judgment he icverfed, the fecund judg¬ 
ment witieh is founded upon it mull tie— 
teff.ii'iiy be revetted too. z Bac. Abr. 
2.9. But the reverfal of the laft judg- 
uuul will not affect the firll: as if a 
judgment be given againfl executors ill 
an action of debt, and, after a Jiire facias , 
judgment is given againft them to have 
execution of their proper goods, and a 
writ of error is brought upon both judg¬ 
ments, in this cafe if the firft judgment 
be good, and the lafl erroneous, the laft 
only fiiall be reverfed, and the firft fiiall 
Baud. 1 Roll. Abr. 776. pi. 11. 5 Ivtp. 

3 2 a> 
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32 a. PcttifcP s cafe See the whole pro¬ 
ceedings in the writ of error in this cafe. 

Co. Eiit. :6H. b.-272. a. S P. 

2 Str. J05J. Stres! v. Hopllnfon. L af. 
ttmp. Hanlw. 3 n '5. iS. C. 

So if there he feveral dilliiidl and in¬ 
dependent judgments, the rcverfal ol 
one Ihall not afi’iivt the ether ; as in an 
adlion of account, if judgment be givtn 
quod computet, and afterwards auditors 
are afligntd, and upon the account 
judgment is silo given aguiull the de- 
fer.daut with damages and cofls, and 
a writ of error is brought upon 
both judgments, and the la ft judg¬ 
ment only is found erroneous, in this 
calc the la It judgment only fhall be re¬ 
vet fed. and not the ilril, but that fh:dl 
ftand in force, for they ate two diiliuet 
attd pet feet judgments, for the full judg¬ 
ment is itlci c“:fd:riitiim eft quod tenifjuCrt, 
et defen lens in miferlct.rdid. 1 Roll. A hr. 
776. pi 11. So it the judgment con- 
filts of feveral diiliuet and independent 
parts, it may be reverted as to one pa:t 
only; as for coils alone. 1 Str. 

Pel lew v. stylmer. 2 Ld. Ra)tn. STyt. 
Green v. IF,tiler. S. C. cited. 2 Ld. 
Raytu. 1534- or damages in Jr ire fnfis. 
2 Str. t-oK. /Jenriques v. Dutch IFc.t 
India Comp.my. 2 Ld Rayni. .-532. 
S. C. or for damages and colts in a qui 
tam adtion. 4 Burr. 2018, Frederick v. 
Lookup. 

If judgment be given fur the plain¬ 
tiff, and the defendant bring a writ of 
error upon which the judgment is re- 
verfed, there judgment fhall only be to 
reverfe the former judgment; for the 
writ of error is brought only to he eaf’td 
and difeharged from that judgment. 
But if judgment be given for the defend¬ 
ant, and the plaintiff bring a writ ol er¬ 
ror, the judgment fhall not only be re- 


vrrfcd, but the court fhall alfo give fuch 
judgment as the court below fliould have 
given : for the writ of error is to revive 
the fu ll cattle of action, and to recover 
what he ought to have recovered by the 
fit it fttit, in which the erroneous judg¬ 
ment was givc-ri. 1 Salk ,:6z. Parker 
v Harris. I Roll. Abr. 674. pi. I, 2. 
3. poll. 1 (, 2 j7. Green v. Cole. Carth. 
234. Baker v. J.aJe. 4 Burr. 21^6. 
Clements v. IF,tiler. If judgment be 
givet. for the plaintiff on one cdunt in a 
declaration, attd a diftinct judgment for 
the defendant on another, and the de¬ 
fendant bring a writ of error to reverfe 
the judgment on the ftrft count, the 
court of error cannot examine the lega¬ 
lity of the judgment on thefecond count, 
no crior being aligned on that part of 
the record. 6 Term Rep. 200. Camp- 
let: v. French. 

Where a judgment againfl the plain- 
tiiF is reveried, on a writ of error 
brought in the king’s bench, that court, 
having the record before them, may in 
all cafes give inch a judgment as the 
court below.ihuuld have given, and, if 
mceilary, may award a wiit of inquiry 
to tf.ltIs the damages. And fo where a 
judgment is given againil the plaintiff 
in the king’s bench 011 a fpecial verdict, 
by which the damages jre afRlTed, the 
exchequer chamber or houfe of lords, 
may m cafe of rcvcifal, give a new and 
complete judgment for the plaintiff to 
recover the damages. But where the 
damages are not aUcffcd, as when judg¬ 
ment *is givtn on demurrer, the exche¬ 
quer chamber or houfe of lords, not 
having the record before them, but only 
a tranfeript, cannot give a ntw and 
complete judgment, but only an inter¬ 
locutory one quod recuperet, and the tran¬ 
feript l^ing remitted, the court of king’* 
Y 3 bench 
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bench will award a writ of inquiry, and 
give final judgment. 1 Salk.. 405. 
Phillips v. Berry. S. C. 1 L.1. Ravm. 
910. Cartli.,319 Skin. 514. Cro. Jac. 
2C^> Fa! do tv e v. Ridge. S. C. Yelv. 75. 
* When the judgment is affirmed, or 
writ of error ncn-prffd, the defendant 
jn error is entitled to damages and in/Is 
l>y the flatutes 3 H 7. c 10. and 19. 
H. 7. C. 20. By tiie former of thefe 
flatutes, reciting tii.il tv. its of error were 
often brought for di!::y, it is enabled, 
*' that if any lefendant .or tenant, againfl 
“ whom judgment is given,or any other, 
that ilu.ll be bound by the find judg- 
** rnent, iue, before execution i. u!. any 
“ writ of error ,n nvrrfe any fuch judg- 
meat, in d-tlny of execution, that then 
“ if the i..rnc judgment he affirm, d, or 
** the will cf error tie diicontuuued, in 
<f default of the party, or the plaintiff 
“ in error be ncu.fu-trd tiiercm, tiie per- 
*• for. or pciiun-, agxiui: whom tiie writ 
“ of error is ued ffi.iil recover his colts 
and damages, for hi- delay and wtong- 
M ful vexation in the fame, by the dif 
Cl crelion of the ju .ices (that is, the 
** Cjurt. D’-ug. n. 5 ) before 

“ whom the wnt of error is feed.'’The 
tatter of ll..' above llatutc* recitts the 
jura.tr, and that it .’.ad not been put in 
force, and ecadis, t.hat it f.iali be 
“ thenceforth dub,- put in execution.” 
It has been holdall, that thefe Hatu'.e-. do 
rot extend to a writ of error f-.itd out 
after execution ft nvd, becaufe it is not in 
delay of e>.< cation. Cro. Jac. (36. 
JZardlcy v. Fan.ocL. G. 1 L. C. P. 275. 
/krul that damages and colts f.iali be 
given iii error, for dilav of cxtcUiiuti, 
plthough none were recoverable in the 
jtrfb action, Cro. E.’iz. 617. Graves v. 
,Short i colls being allowable in every 
pafie y/liere a writ of error is brought 
b.efofs e*fcciuion executed. Ibid. 6;cj. 


PcnrudJork v. C/crh. Cro. Car. 147. 
Anon. 1 Sti. 2^2. .drchbi/bop of Dublin 
x. Dean of Dublin. 2 Str 10S4. Fergu- 
fon v. Ranvlinfon. S. C. Andr. 113. 
S. C. cited 6 Vin. 337. pi. 9. in marg. 
and 338 pi. 12. in marg. and the court 
over ruled Cro. Car. 4.2 q . Smith v. 
Smith. Sir T. Ray in. 134. ll'imte v. 
Lloyd. S. C. I Lev. 146. and 1 Vent. 
I S. Foot v Leri y. which were tiled to 
the contrmy. And where an executor 
brought an error on a judgment after 
a dev.’davit, tiie court held that he 
ought to pay colts on affirmance. 2 Str. 
977. Cfivtil v. Norman. S. C. 2 Bar¬ 
nard. K. B. 4 ; c. On a writ of trror 
returnable in tb.e king’s bench, that 
court, on morion, will order the tnaller 
to compute interrj! oil the fum recover¬ 
ed, bv way of damager, from the day 
of f.gi.iug final judgment below down 
to the time of affirmance, and. to and 
tin fame tn the tvils raxed for the 
pl.iii..::T in the original action. Doug. 
75s. /'fare v. J.nngtrti. note 3. and 
fee 2. btr. y 31. Bfler.p cf Lend.:: v. 
ATerctts' Con.tany. 2 Burr. iecjC, :oy7, 
iL-i.iy v. Lc'iany. S. C. J lilac. Rep. 
rfij. 2b . 2 'Perm Rep. 79. Fntzrif/e 
v Sl.-f.ler-l And it by the con.feof 
tiie court of uror. intciell is not com. 
puted hi the allowance of coil.', on the 
affirmance of the judgment, the jury' 
may give inUrck by way'of damages 
from tiie lime of iigning the original 
judgment 2 'Penn Ket>. 7y. l.ntivifllc 
v S/.eph. rd But in debt on a recogni¬ 
zance again’! bail in error in the exche¬ 
quer chamber, the bail are not liable to 
pay interctl between the time of the 
original judgment and affirmance; tho’ 
they are liable to iutcrell from the time 
of the affirmance. 4 Burr. 2127. //A 7 - 
fjrd v. Duvidfcn. 2 Term Rep. 57. 
Frith v. Lcroux. In the exchequer- 
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chamber the officer is bound to allow 
double coil s to tire defendant in error on 
the affirmance of a judgment ; but it is 
a matter entirely in the diferetion of the 
court to allow intcrejl on the affirmance*. 
2. H. Blue. 284. Shepherd v. Macreth. 
In the com t holdcn before the lord chan¬ 
cellor and treafurer and judges (under 
the 31 Edw. 3.) for examining erro¬ 
neous judgments given in the court of 
exchequer, the practice is to give inte- 
rdt from the day of figning judgment 
to the day of aliutning it there, com¬ 
puted according to the current, ami not 
the drift]v legal, rate of interciL 2 Burr, 
loyy. IloJiiy v. Bellamy. In the houfc 
of lords, fometimes very large, fome- 
limet very fmall cc.fts are given, ac¬ 
cording to the nature of the cafe, 
and the 1 rafo.a.hlcuei'i or ;;:;!e,.ioi.- 
ableucfs of 1 die judgment of 

the court below. Ibid. And minder 
to mitigate cull 'he pluint.fi wii! 
fometimes wiihdiaw Ids enoi'. Tnid’s 
}’;ac. K. E. j 1 (fo¬ 
lly ffatutc 13 Car. 2. il. 2. c. 3. 
left. to. if any pmion ihall piolecute 
any writ of enor, for revetfal of any. 
judgment given after vcrdld, 31. J 
the judgment Ihall be affirmed, he 
ffiall pay unto the defendant in tlie 
fa id unit of error, hn< double coils. 
And by fat ate 8 and 9 W. 3. c. n. 
f. 2. “ If at any time after judgment 

“ given for the defendant, in any action, 
<* plaint, or fuit, in any court of record, 
* ( the plaintiff or demandant diall lue 
'• any writ of error, to annul the 
‘ f faid judgment, and the faid judg- 
t£ mevt (hall be afterwards affiimed, the 
*' writ of error difcontiuued, or the 
*( plaintiff be noufuit tiiereott, the dt- 
“ fendant in error ffiall have judgment 
“ to recover his cofts agaiull the plain- 


“ tiff or demandant, and have execu« 
“ lion for the lame by capias ad fatii- 
lt faciendum, fieri facias or e/egit ” But 
none of the before mentioned ftatutts 
gives cods upon the reverfal of a judg¬ 
ment ; and therefore when a judgment 
is revevfed, each party tmttii pay his 
own cofts. l Str. 617. Hyvi/v. Sta¬ 
pleton. 

After affirmance, or non-profs for 
not alhgning errors, the defendant 
in error may take out execution for 
the fum recovered in the original 
aftion, as well as the damages and 
coils in erro>, or for thefe alone, 
by feri facias, ehgit, or capias ad falls- 
fudv-ndam. Bee the form of the fieri 
facias. LIU. Ent. 585. 588. Thef. 
B 'v. 11-, ii8. 12;. Tidd’s Prac. 
I a ms. 534 —559 '» of the ckglt, Lili. 
1 .t. 37 t. Thef. Brev. 57. ; and of the 
capias ad fitlsfar.snduie, Thef. Brev. 

*P* 45- c f - 53• 54- JLffil- Ent- 544, 
545. Tidd’s Prac. Farms, 539 , 540 . 

An execution, being founded on the 
record, muft iffue out of the court where 
the record is ; and therefore where the 
judgment is affirmed on a writ of error 
1 or. fin nvFs, or from the common picas, 
or an inferior court, returnable in the 
king’s bench, the record remaining 
i here, or being fuppofe<i to be removed 
thither, the execution may iffue im¬ 
mediately out of that court. Covvp. 
843. Hears v. Hay Jon. Tidd’s Prac. 
lv. B. 1171. But where a judgment 
is affirmed in the exchequer chamber, 
or houfc of lords,- to which a tranfeript 
only is removed, it,is neceflury that the 
tranfeript ffiould be remitted to the king’s 
bench where the record is and out of 
which the execution muft iffue, before 
the illuing thereof, or at leatt before it 
is retufliable. Palm. 186, 187. Potter 
Y 4 v. Tur. 
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v. Turner. Cowp. 843. Tidd’s Prac. 
K- B, J J 71 - Ste the entry of the re - 
mittitur of proceedings to the king’s 
bench after affirmance in the exchequer 
chamber; Tidd’s Prac. Forms, 538, 
and the like after affirmance in the houfe 
of lords. Ibid. 532, 533, 

If judgment be reverfed, the party 
(hall be reftored to all that he has loft 
by occafion of the judgment, and a 
wit of reftitution /hall be awarded. 
Cro. Jac. 693. Sympfon v. Juxon . 
Where the plaintiff lias execution and 
the money is levied and paid, and that 
judgment is afterwards reverfed, the 
party /hall have reftitution without a 
fire facia , becaufe it appears on the 
record that the money is paid, and 
there is a certainty of what was lofi ; 
■otherwife where it was levied but not 
paid ; for there mull then be a fare 
facia• fuggeftiog tire matter of ta£f, 
viz. the fu 1 levied &a. 2 Salk. 5S8. 

Si'iion Ste the-form of a fcirejaci.it 
quart reyitutionem non. Lill. Em. 64 I. 
6.0. Tid. is /’/vrr. Forms, 541, 542 
and fee the f.r.m of a writ of reftitution 
after judgment reverkd. Tidd’s Prac. 
Forms , 543, 344* 1 

( 2 ]: o in 'u'/ v. Steward, 1 W If. 25 -. 
wlrth was an aft ion f.r an eft ape on 
iricfne pr ci 1 • 1 i;t 0/ an inferior court 
agaii.il the batl.ff, it was Indden r h it 
the defendant could not lake advantage 
of any'error in 1 he pr-'cefs be! >w, of 
which the defendant b. lo.v might have 
availed himkl . And in r.cnt'y v. Do 
tie (y, d 1 erm Rep. 7. in an action 
on the cate tor utcu ng e dcbt#r taken 
upon nuliic proccis lued out of the 
palace court, it was dreidtd that it 
was not a fufficient ground toarreil the 
judgia.ut, th.it it was pot alleged that 


the caufe of a£lion in the inferior court 
arofe within the jutifdiclion, or that 
it was not alleged that the party below 
did not appear at the return of the writ. 
S P. Cro. Eliz. 165. O^ncll v P aft on. 
Cro. Jac. 3. Weaver v. Clifford. 260 
Jllac&aley’s cafe, 288, 289. Burton v. 
Eyre. Dalt. Slier. 563 for as on the 
one hand an erroneous procefs is a fuffi- 
cient jollification to the Ihei.fT in an 
a£lion of falfe imprifonment brought 
againft him for arreftingandimprif uting 
the party under it, foi the llienu is not 
to examine the Ugality ol it ; fo on the 
other hand the flieriff cannot, to an aft ion 
againft him for the efcape of a perfon 
arrtfted by him under an erroneous 
piocefs, take advantage of the error in 
the ptoccfs to deliver hiuiklf from 
being anfwerable for the efcape. And 
where in debt againft the flierilf for the 
efcape of one in execution, the declara¬ 
tion very iinneccffti ily Hated that A. 
obtained judgment in K. B. againil B. 
and then died in'eftate, and the plain¬ 
tiff took out a'-immillration by an inferior 
ordjnary, namely, the urch-dcacon of B. 
and brought a Jcirs facias upon that 
judgment, upon which he had judgment 
to have cxi'ti lion,and thereupon a c <f>ias 
a.l fatisfaciendum iffued againft B. upon 
which he was taken, and in cuftody of 
the defendant, who was ffieriff, ftc. and 
afterwards cfcapcd ; and upon nil de - 
bet pleaded and a verdict for the plain¬ 
tiff, it was moved in arreft of judgment 
that it appeared in the declaration, upon 
the plaintiff’s own /hewing, that the ad- 
miimlration was granted by a peculiar 
jurifdi&ion, whereas it likewife appear¬ 
ed that the inteftatc had bona notabilia 
in another diocefc, namely, the judg¬ 
ment at WejlminJler ; for which reafon 
the adminillration granted by a pecu¬ 
liar 
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liar jurifdi£lion by the archdeacon, was 
merely void ; and i fr>, then the judg¬ 
ment obtained upon th. fcaefacias was 
Utterly void; and then an a£licm of 
efcape would nv>t lie a;jain!l the fhenff 
for the efcape of a priloner taken upon 
a void judgment; for if there were no 
judgment agamil B. there was no caufe 
to detain him in prifon. To wlncii it 
was anfwered and fo refolved. that it 
•u.<as any error of winch the fheriff 
could n t take advantage in an aftion 
for an rfcapn brought a^auut him ; and 
the difference was v here the judgmtnt 
was meicly void, or v. tare it was only 
erroneous; and that depended on an¬ 


other diilin&ion, namely, where the 
court in which the judgment was ob¬ 
tained had cognizance of the caufe, and 
where not ; for in the firit cafe, if the 
plaintiff obtain a judgment, and by his 
own {hewing had no caufe of action, 
yet becaufe the court had jarifdi&ion 
of the caufe, this is only an erroneous 
and not u void judgment; but it is 
other * ife where the court had no jurif- 
diction of the caufe; but in the prefent 
caufe the court had cognizance of the 
caufe, and therefore the matter vVas 
only error. Carth. 148. Gold v. Strode. 
3 Mod. 524. S. C. 


Holdipp verjus Otway. 


Cafe 18. 


Trin. 21 Car. II. Regis. Rot. 1161. 
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O UR lord the king has fent, to his beloved and trufly Sir Writ of error 
John Vaughan knt,, his chief juflice of the bench, his 
writ clofe, in thefe words, to wit - f Charles the fecond, by kins'* bench, 
the grace of God, ot England, Scotland, France and Ireland 
king, defender of the faith, &c. to our brfoved and trulty 
Sir John Vaughan knt., our chief juflice of the bench, greet¬ 
ing ; becaufe in the record and proceedings, and alfo in the 
giving of judgment, in a plaint which was in our court be¬ 
fore Sir Orlando Bridgman knight and baronet and his com¬ 
panions, then our juttices of the bench, by our writ be¬ 
tween John Otway efq. and Henry Holdipp, late of Overton in 
the county of Southampton, executor of the will of Cornelius 
Dowfe gent., lately called Cornelius Dowje of Overton in the 
county of Southampton, for that the laid Henry Ihould render 
fothe faid John 6tSl., as it is laid, manifelt error hath inter* 
vened, to the great damage of the faid Henry, as by his com¬ 
plaint we are informed ; we being willing that the error, if 
iny there be, Ihould in due manner be corrected, and full 

and 
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and fpee ly juftice done to the parties aforefaid in this behalf, 
do command you, that if judgment be thereupon given, then 
you fend to us diftin&ly and openly, under your feal, the 
record and proceedings aforefaid, with all things concerning 
the fame, and this writ, fo that we may have them in 15 
days from the day of St. Martin , wherefoe^r we (hall then 
he in hi.gland, that the record and proceedings afoitfaid 
being inlpecltd, we may caufe to be further done there¬ 
upon, for correcting that error, what of right, and according 
to the law and cuil >m of England, ought to be done. Wit- 
nefs ourfelf at Weftmitif.sr , the 18th day of November, in the 
loth year of our reign. 

Shclbary . 

The nnfwtr of Sir John Vaughan knt., the chief jullice 
within namtd.—The record and proceedings of the plaint, 
w hereof mention is within made, with all things concerning 
the fame, 1 ibnd to cur lord the king wherefoever, fee. at the 


dav within contained, in r. certain record to tiiis writ annexed,, 


is within I am commanded. 


Pleas at V’fpminjhr before Sir Ot lands Bridgman knight 
and baronet and. his companions, juflites of cur lord the king 
of the bench, of the term of the holy Trinity, in the iyth 
\e*r of the reign cl our lord Charles the fecond, bv the grace 
of God of England, Scotland, lran:s and Ireland , king, de¬ 
fender of the faith, &c. Roll. 792. 

henden to wit, Henry Ilcidipp , late of Overton in the county 
of Southampton gent., executor of the will of Cornelius Doivfe 
gent, lately called Cornelius Donvfe of Overton , in the county 
of Southampton , was fuminoned to anfwer John Otway efq. 
of a plea, that he render to him 681. which he unjultly de¬ 
tains from him, &c. And whereupon the faid 'John , by 
Rickard Burkett his attorney, fays, that whereas the faid 
Cornelius in his life-time, to wit, on the 24th day of Novem¬ 
ber , in the yehr of our Lord 1650, at London , in the parifh 
of St. Boiolph , Bifhopgate , within the Ward of BiJfjopgate , 
by his certain bill, which, fealed with the feal of the faid 
Cornelius , the faid 'John brings here into court, the date 
whereof is the fame day and year aforrfaid, acknowleged 
himfelf to owe and be indebted to the faid John in the faid 

fum 
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Aim of 681 . which faid Aim of 681 . the faid Cornelius by the Holhipp 
i.iid bill covenanted and agreed to pay to the faid John and his Ut ' vav ‘ 
afiigns, as foon as feveral bills of charges of the faid Cor¬ 
nelius expended in profecuting feveral fuits at law and in 
equity for Mr. Robert Riggs of Fareham in the county afore- 
faid deceafed, and for Atargery Riggs late of IVincheJier in the 
faid county, widow, deceafed, fhould be audited, debated 
and fettled by two attornies indifferently to be chi-feu by 
both parties, to examine and ftate the account of the faid 
bills of charges, the faid John Otway fatisfylng and paving 
the faid Cornelius his proportionable part, namely, one third 
part of the faid bills to be in form aforefaid debated and 
fettled, as by the faid bill more fully appears. And the faid 
John Otway, protefling (1) that he the faid John from the 

time 


{ r) A pro tell at ion is defined to be, 
a laving to the par :y who takes it from 
being concluded by any matter alleged, 
or objected againll him on the other 
fide, upon which he cannot take it/i.e. 
i’iow. cjO.h. Grayfbrook v. Fox. finch 
L 366. Or, as exprefied by 

Lord Coke, it is a fafegmud, which 
keeps the party from being concluded 
by the plea he is to make, if the ijfue be 
found for him. Co. Lit. icj . b. Doc. 
2 'lac. 2 ,,ij. And it is of two forts ; full, 
when a man pleads any thing which he 
dares not directly affirm, or cannot plead 
for lear of making his plea double ; as 
if, in conveying to himfelf by his plea 
a title to land, the defendant ought to 
plead divers defetuts horn feveral per¬ 
rons but dares not allinn that they 
were all feifed at the lime of their 
death; or, although lie could do 
fo, it would make his pica double to 
allege two defeents, when one defeent 
would be a fufficicnt bar ; then the de¬ 
fendant ought to plead and allege the 


matter, interlacing the word “ proteft- 
ing,’' thus, pro!fling that fuels a 
one died feifed, &c. and th s the adverie 
party cannot traverie. r j'hc other fort 
of protctlation is, when a perfon is to 
auf.vcr two matters, and yet by law he 
.can only plead to or.e of them, then in 
the beginning of his plea he may lay, 
pr*tefllng^ or not acknowledging fuels part 
of the matter to be true, and adds, “ but 
“for plea in this behalf, &e.” and fo 
take illue, or traverfe, or plead to 
the other pat t of the matter; Snd by this 
means he is not concluded by any of the 
reil of the matter which he has by pro¬ 
tection fo denied, but tnay at another 
time take iflire upon it. Reg. Plac. 
70, 71. The proper place in the pica 
for the protctlation, according to the 
ufual and regular form t>f pleading, is 
after the words, “ that the (plaintiff) 
“ ought not to have his etRion aferejaid 
“ maintained again/I him.’* Plow 276. 
b. C rayjbrook v. Fox. A protection 
may be taken in a replication ; as where 
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Hoimi'i' time of making the bill aforefaid hitherto was and yet 23 
v. Otway ready to perform all things on the part of him the fa id John 
Otway by the Dili aforefaid to be performed, and protefting tint 
there was 2irr,from the time of making the tain bill, any fum of 
money dm. to the fai«! Cornelius upon any bill of charges by him 
expended in prefecuting any fuits at law or in equity for the 

fa id 


in ajfumpjit for work and labour, and 
an infmul conputajjet for yl. to pay 
when he fhould be theuto requir¬ 
ed, the deiendaut plead?, that it was 
agreed between him and the plain¬ 
tiff, that the defendant fhould give, 
and the plaintiff fhould accept, a IV! 
of 5/. in fathfactinn of what was 
due to him, and that he did accept 
fuch bill according to the faiil ay ce¬ 
ment ; and the plaintiff replies, pro¬ 
tecting that he made no fuch agree¬ 
ment, protecting alp , tr.at there was no 
fuch bill given, for plea fays, that it 
was not under feal; this replication is 
good. 5 Mod. 136. Taylor \. Baker. 
However though a proteftation may be, 
taken in a replication, yet it is doubtful 
whether the protections were propel Iy 
taken in the laft mentioned cafe ; for 
they feem to be repugnant to the plea 
which admits the agreement and the 
giving of the bill in fatisfaftion ; and a 
proteftation that is repugnant to, or in- 
confiftent with, the plea is holden not to 
be good. Br o. Protejlation, 1. <j. Plow. 
276. Cray/brook v. Fox. As where to 
an appeal of Mayhem, the defendant 
takes by proteilation that if the plain¬ 
tiff had any hurt or mayhem, it was 
from his own a {fault, and pleads that 
he was not mayhemed, nor had any 
mayhem, the proteilation is bad for 
T , ntignaucy to the plea. Feilw. 95. a. 

$ ?. Cro. Eliz. 815. SoulbcQt v. Ben- 


net. Plow. 4IS. a. So an and fu- 
prrjtii'jbs proteilation is not good; as 
where in an action by the executor of 
A. the defendant makes proteilation 
that A. did not make a will, and alfo 
that A. did not make the plaintiff exe¬ 
cutor, the _:d proteilation that A. did 
not make t!..- plnmiiiT executor is fu- 
pcriluous; for if he made no will, it 
is included that he did not make the 
plaintiff executor. Flow. 276. Grayf - 
brool v. Fox. But it is holden that 8 
iurwifiuous or repugnant proteilation 
does not vitiate the pica, though it be 
fliewn for enufe of demurrer ; for the 
intent of the proteilation is that the 
party may not he concluded in another 
action. Com. Dig. Pleader, (N.) And 
indeed the ground of the dedlion in the 
before mentioned calc of Taylor v. Baler 
was, that a note or bill given in fatis- 
fa£iion, if it be not under feal, is not 
good. See Cum. Dig. Pleader, (’, 
:o.) therefore it was unneceffary for 
the court to give any opinion upon the 
propriety or formality of the pro¬ 
tections. In like manner, that, which 
is the ground of the party's fait, cannot 
be taken by proteftation, for it may 
be denied by anfwcr, and iffue may be 
joined upon it; as in detinue by the 
executor of A., the defendant cannot 
take by proteftation that A. did not 
make the plaintiff his executor, for it 
is the ground of the fuit, and utterly 

dtftroya 
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faid Robert Riggs, or the faid Margery Riggs deceafed, the Holdipp 
faid John Otway in fa£t f-lys that neither the faid Cornelius v ' ^ TWAT »^ 
in his life-time, nor the faid Henry , after the death of the 
faid Cornelius , produced or (hewed, nor did either of them 
produce or (hew, any bill or bills of charges of the faid 
Cornelius expended in profecuting any fuits at law, or in 

equity, 


deflrovs the plaintiff’s action ; and that 
which is the effedt of the party’s fuit 
cannot be taken by proicfta! ion. Plow. 
276. Crayjlrnok v. Fox. Doc. Plac. 
296. So where in an action upon the 
cafe, the plaintiff declared that the 
cuftom of the parifh was that the par- 
fon (hould keep a bull and boar, and 
that the defendant wa° pat foil and the 
plaintiff an inhabitant oi the pai’fh, and 
the defendant had not kept a bull or 
boar, Sic : the defendant took the cuflom 
by proteffation , and pleaded not guilty ; 
the court field, that the protection to 
the cuftom was not good, bccanfe it 
was the ground and fubftance of the 
action, according to Grayfbrook v. Fox. 
Moor. 355, 356. 2 'elding v. Fay. So 
where an information was brought 
againft the inhabitants of the county 
of M. foi not repairing L. bridge, which 
by the information wa 3 alleged to be 
an ancient bridge, and time out of 
mind had been repaired by the inha¬ 
bitants of the county : the defendants 
protefting, that it was not an ancient 
bridge, for plea faid. that it was lately 
created by the king for the benefit cf 
his mills : and upon demurrer the court 
held that for this caule, and alfo be- 
caufe the defendants did not (hew who 
was bound to repair it, the plea was ill. 
Cro. Car. 36;. Cafe ot F.mgforth 
bridge. See alfo 3 Wilf. icej, 1 o. 
Il6. Godfrey y. Saunders. A protef- 


tation is perfectly inoperative in the 
pleading in which it is tiled, it neither 
admiiting, nor denying any thing in 
that fuit. 

Where one pleads a plea, and takes 
another matter b> proteftation, and the 
iffue is found again'} him , the protefta- 
tion is of no f. '•vice. B v o. Prote/lation, 
14. it being a rule, that A proteilation 
does not avail the party that takes it, 
it the if!tie be found againj} him ; but 
only prevents a conclufion, where the 
iffue is found for him, unlefs it be a 
matter which cannot be pleaded. Finch 
JL. ■'so- or on which iffue cannot It 
joined. Flow. 276. b. Gray/brook v. Fox. 
Co. Litt. 124. b. As where in an ac- 
’tion by a villain againft his lord, the 
lord makes proteftation that he is his 
. villain, find pleads another matter in 
bar; and if they are at ifTue, and it be 
found for the lotd, there the villain con¬ 
tinues a villain as before; hut if the 
iffue be found for the villain, then he is 
free, becaufe the lord took not at the 
beginning for his plea . that the villain 
was his villain, but took it by protefta « 
tion. The lord might have pleaded, 
that he was his villain, and iffue might 
have been joined thereupon. Litt. fed. 
193 - 

■ ut where the matter cannot be plead¬ 
ed, or ij[.<e taken thereupon , it lhall be 
laved to the party protelting, though 
the iffue be ftrnnd againjl him. As where 

aa 


104 


Holdipp ver/us Otway. 


Uoi.DIPP 

Otway. 

--- ——> 


r-jdgment by de- 
?\>uk for the 
riebt. and 5.!. 
(’.jn.ipei Kr the 
ct-rmion it ihe 


equity, for the faid Robert Riggs, or Margery Riggs, to be 
audited, debated and fettled according to the tenor of the faid 
bill j whereby an aflion accrued to the faid John to have 
and demand of the faid Cornelius in his life-time, and of the 
faid Henry after the death of the Cornelius , the faid 681 * 
Yet the faid Cornelius in his life-time, and the faid Henry 
after the death of the faid Cornelius, (although often re¬ 
queued,) have not, nor hath eiiher of them, rendered the 
faid C ol- to the faid John, but to render the fame to him have 
hitherto refufed, and the faid Henry (till refufes to render 
the fame to him, and unjuftly detains the fame ; wherefore 
he fays that he is worfe and has damage to the value of 5c!., 
and therefore he brings fuit, Sic. 

And the faid Henry, by Edward Noel his attorney, comes 
and defends the wrong and injury when, &c. and fays no¬ 
thing in bar, or preclufion of the faid aCfion of the faid John ; 
wherefore the faid John remains againfl the faid Henry there¬ 
in undefended. Therefore it is confidered that the faid 


an infant brings an a&ion of wade 
againll his guardian, and appears by 
attorney, which no one, unltfs he 
be of full age. fhould do, if the guar¬ 
dian takes the nonage by protcllation, 
it fhall fave him the wardfhip, lecaufe 
he cannot plead is. Finch Bro. 

Proiefiatior., 1 r. So in an information 
the defendant ihall take by protedaticn, 
that it is irfufikient in law. Plow 1. 
Reginer v Fcgr.fa. So where in tref- 
pafs the plaintiff gives a name or quan¬ 
tity in hit. writ ai d declaration, ns that 
the defendant l-ioke his dofe, \iz. 20 
or 3c acres of land, &c. the defendant 
cannot vary or give another' name, or 
rjuarititv, but mull fay by protection, 
that the land is called B., or that it con¬ 
tains another quantity, and for plea that 
the place is his freehold. Bro. Pro- 
tejfation , 12. Trefpafs , 366. So in a 
quart impedst by the king fur the heir 


ip ward, becaufc A. the anceflor was 
feifed and prefented, and conveyed from 
A. to B. and from B. to C., and from 
C. to the heir, the defendant pleaded 
that no fuch B. ever was in serum na~ 
tura ; but the pica was difallowcd, be- 
caufe as the title is from A and B. is 
only in the mefne conveyance, and not 
the perfon in whom the presentation 
is alleged, the plea is not material; 
but the defendant, to prevent conclu- 
fion afterwards, may take it by protefla- 
tion. Bro. Protefiatinn, 22. But where 
a man makes protcflation of a thing 
that is material, and the iiTue is found 
againfl him, he (ball be concluded of ail 
that is material in the record: for, as 
we have already in fubllance obferved, 
that which is material, iffitable, and may 
be pleaded, cannot be taken by protec¬ 
tion. Doc. Plac. 2<j6. 
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join recover again ft the faid Henry his debt aforefaid, and his Holdipp 
damages on oecafion of the detention of the faid debt to 50I., J- Otway.^ 
by the court here adjudged to the faid John with his affent, 
to be levied of the goods and chattels which were of the faid to be levied it 
Cornelius in the hands of the faid Henry to be adminiftered, t’*' 1 u!la,a,lt J‘t 
if he have fo much thereof in his hands to be adminiftered, then the dama- 
and if lie have not, then the damages aforefaid to be levied of f rt ' 

the proper goods and chattels of the faid Htnry; and the 
faid Henry in mercy, &c. 

Afterwards, to wit, on Wtdnefday next after three weeks Argument oi 
of the Holy Trinity in this fame term, before our lord the er!Q,5# 
king at Wejlminjler , comes the faid Henry Holdipp by Thomas 
Sturmy his attorney, and immediately fays, that in the record 
and proceedings aforefaid, and alfo in giving the judgment 
aforefaid, there is manifeft error in this, to wit, that by the GcncrjI crror . 
record aforefaid it appears that the judgment aforefaid was 
given for the faid John Otway againit the faid Henry Holdipp, 
whereas by the law* of the land of this realm of England the 
faid judgment ought to have been given for the faid Henry 
Ilihlipp againft the faid John Otway: therefore in that there leged in’the 
is manifeft error. There is alfo error in this, to wit, that no on " 

original writ, between the parties aforefaid, in the plea afore¬ 
faid, is filed, or remaining of record, in the cuftody of the 
sujhs brevium of our faid lord the king of the bench aforefaid 
of the term of the holy Trinity, in tlie faid 19th year of the 
reign of our faid lord the now king aljingland, &c.; there¬ 
fore in that there is manifeft error? And the faid Henry 
Holdipp prays a writ of cur faid lord the king to be directed 
to William Thurjby efq. cujlos brevium of our faid lord the 
king of the bench, to certify to our faid lord the king more 
fully the truth of the fame; and it is granted to him, See. 

Therefore the faid William Thurjby is commanded, that 
having fearched the original writs of London of the faid term 
of the holy Trinity in the 19th year aforefaid .between the 
parties aforefaid of the plea aforefaid being in his cuftody of 
record, what he fhould find therein he certify to our faid 
lord the king without delay wherefoever, &c. as fully and 
entirely as the fame were before him, together with the faid 

writ 


I’i.inuff pr?yi a 
wr.t ceuwari 
Co U.c cujiet bre- 


CntiDrari jffued. 



io 5 


Holdipp verftu Otway. 


Hotcirr 
». Otway- 

•-- 

Stirefaciat ad 
aodinium tr~ 
acres. 


Ktctamn inn 
ndfit brtire. 


Joinder In error. 


Curia advifart 
remit. 


writ directed to him, 5 cc. And the faid Henry Holdipp pray* 
the writ of our lord the king to warn the faid John Otway , 
to be before our lord the king to hear the record and pro¬ 
ceedings aforefaid*, and it is granted to him, &c. hy which 
it is commanded the (herifF of London , that by good and law¬ 
ful men, &c. he make known to the faid John Otway that 
he be before our lord the king in three weeks from the day 
of St. Michael wherefoever, &c. to hear the record and pro¬ 
ceedings aforefaid, i r . See. and further, &c, : the fame day 
is given to the faid Henry, &c. at which day before our lord 
the king at Weflminfler comes the faid Henry by h : s attorney 
afotefaid ; and the flierifFhas not font the writ. And there¬ 
upon the faid John on the f.<.me day being folemnly called 
comes by his attorney ; whereupon the find 

Henry , as before fays, that in the record and proceedings 
aforefaid, and alfo in giving the judgment aforefaid, there is 
mamfeft error, hv alleging the faid errors by him in form 
aforefaid alleged ; and he prays that the judgment aforefaid, 
for the errors aforefaid, and ether errors in the record and 
proceedings aforefaid, may be reverful, annulled, and alto¬ 
gether held for nothing, and that he may be reftored to all 
things which he hath loft by occafion of the hid judgment, &c. 
and that the faid John Otway may rejoin to the errors afore¬ 
faid, and he prays that the court of our lord the king here may 
proceed to the examination, as well of the record and proceed¬ 
ing aforefaid, a? of die faid matters above afiigned for error. 

And the faid John Otway fays that there is no error either in 
the record and proceedings aforefaid, or in giving the judment 
aforefaid ; and he like wife prays that the court of our faid 
lord the king now here may proceed to examine, as well the 
record and proceedings aforefaid, as the matters aforefaid 
above afiigned for error, and that the judgment aforefaid may 
be in all things affirmed, &c. But becaufe the court of our 
faid lord the. king here is not yet advifed what judgment to 
give of and upon the premifes, a day is therefore given to the 
parties aforefaid before our faid lord the king until three 
weeks from the day of St. Michael wherefoever our faid lord 
the king (hall then be in England to hear their judgment 

14 there- 
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thereon ; for that the court of our faid lord the king here is 

not \it atlvilV.I thereof, &c. (And fo it is continued from *»• Otv..t. 

term to term } At whhh day before our faid lord the king at ju-^^eatre- 

IVcjlminiltr come the parries aft refird by their attomies afore- rerfed. 

faid ; whereupon all and fmgu^r the premifes being feert, 

and bv the court of our faid lord the king now here more 

fully underliofd, and diligently examined, and as well the 

record and proceedings arortfaid, as the matter afortfaid 

above for error afiigned, being fecit, for that it appears to the 

court of our laid lord the king now here, that in the record 

and proceedings afort faid, and alfo in giving the judgment 

a‘orcfaid, there is manit.il error; it is confidered that the 

judgment aiortihid for the eiror afortfaid, and other errors 

in the record and proceedings aforefaid, be reverfed, annulled, 

and altogether hi Id for nothing ; and that the faid Henry be 

reft ore i to all things whLh ha has loft by occafion of the 

faid judgment, i\'c. 

Afterwards, to wit, on TLnrfdny next after ie days of St. J P': f '. ,r " r ' n *nd 

, ' . I on ac- 

jilnr/in in the "C'h yf r of the reign of our lord Charles the k -.-wl ii.:dia 

2d now king oi C:c. b; fo-e our lord the king at £iie ,etut ' 1 * 

ll T e..min/hr comes the laid Henry lloldipp by Thomas Star my 

Lit. attorney, a d at knowledges that he has had reftitution £ ie6 J 

and fsti-mexioti from the f .id J\Ln of all fums of money, 

vrhiih h- the faid IP. a: y 1 - it by oecalion of the faid judgment; 

there ft re It-t the f.tid jHn U quit of all iuch fums of money 

thereupon etc. 


Hold’pp executor of Dcwfe verf us Otway. 
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E RROR, by HoLUpp executor of 'plaintiff agsir.ft s, c. s K-b. 

Ot way defendant, to revtrfe a judgment in an a£lio?j of 
dtbt in the common pleas, in which Otway then plaintiff t-s. 
declared againft Hoidipp as executor, &c. upon a bill obliga- Rep ‘ 

tory made by the teftator 24th November 1650, whereby the In dtbt upon a 
tcllatcr acknowledged himfclf to be indebted to the plaintiff' *he pfi.ndffh’if 
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in 68!., which he covenanted and promifed to pay to* the 
plaintiff, or lus affigns, as foon as feveral bills of cofts of the 
teftator, expended in the profecuting of feveral fuits in lavr 
and equity for Mr. Robert Riggs and Margery Riggs deceafed, 
fhould be duly audited, debated, and fettled by two attornicj 
to be indifferently chofen between them to examine and ftate 
fhe accounts of the faid bills of cofts, the plaintiff paying to 
the teftator his proportionable part, that is to fay, the third 
part of the faid bills to be in form aforefaid debated and fet¬ 
tled : And the plaintiff by proteftation that he was always 
ready to perform all things on his part, and 3 lfo by protefta¬ 
tion that there was not any fum of money due to the teftator 
upon any bill of cofts by him expended in profecuting any 
fairs for the faid Robert Riggs and Margery Riggs, the plain¬ 
tiff in faft faid that nei.her the teftator in his life time, nor 
the defendant upon his death, did ever (hew or produce any 
bills of cofts, expended in the profecution of the faid fuits, 
to be audited, debated, and fettled according to the tenor of 
the faid bills, whereby an aflion accrued to the plaiptiff to 
demand and have the faid 6S1. of the defendant: and upon 
this declaration the plaintiff had judgment by default in the 
common pleas ; and fcccaufe the bill obligatory, upon which 
the plaintiff had declared was made fo long before, the pro- 
thonotary taxed 50!. for intereft and damages for the deten¬ 
tion uf the debt of 681 .: whereupon the judgment was en¬ 
tered in this marner, fu 'wit, “ Therefore it is confidered that 
the faid John (the plaintiff) recover againft the faid Henry 
(nanitdy the defendant) his debt aforefaid, and his damages 
on occafion of the detention of the faid debt to 50I. by the 
court adjudged to the faid J.hn viith his affent, to be levied 
of the goods which were of the faid Cornelius (that is, the 
teftator) in the hands of the faid Henry to be adminiftered, if 
he have fo much thereof in his hands to be adminiftered, and 
if he have not’, then Jie damages aforefaid to be levied of 
the proper goods and chattels of him the faid Henry , arid th® 
faid Henry in mercy, &c.” And it was a very hard cafe upon 
the defendant, who in truth had no affets, and yet was bound 
by this judgment to pay the 50I. for the damages out of his 

own 


so 
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Own proper goods ; wherefore he brought a writ of error into 
the king’s bench. 

And Saunders of counfel with the plaintiff in the writ of 
error moved, that it was error, becaufe the court of common 
pleas had taxed damages on occafion of the detention of the dclt % 
where the damages did not appear judicially to the court, but 
ihould have been inquired of by a jury upon a writ of in-, 
quiry. And although it appeared to the court what time was 
elapfcd fince the debt was firft contr;£ted, and finer the 
making of the bill obligatory, and although, as it may be faid, 
they may compute the intereft of the debt, yet it did not ap¬ 
pear to the court what intereft had been paid ; and therefore 
he urged that in this cafe there ought to have been a writ of 
inquiry, and that taxing of the damages by the court was 
erroneous. 

Sed non allocatur: for the whole courfe and praftice of 
both courts is, upon a judgment in debt by default or con- 
feffion, to tax the damages cn occafion of the detention of 
the debt, as w. 11 as the cofts of fuit; and it being oviib the 
affcnt of the plaintiff, which is always entered upon the re¬ 
cord, as it is in this very cafe, (hall conclude the defendant 
as appears by all the precedents in the books of entries. But 
if the plaintiff will not affent tc it, then he ftinll have a writ 
of inquiry of damages on occa'on of the detention of the 
debt, if he will; but it is in fhe'lleclion of die plaintiff, anil 
not of the defendant 5 and if the—'. .art cyi with the affcnt of 
the defendant tax 20s. or otheffmall i'um fcr damages on 
occafion of the detention of the d„bi, for the .fame reaffm 
they may tax 2ol., or other greater fuin for fuch damage.-, jf 
they fee caufe j wherefore this exception was our-ruied (:% 

Then 


Holdipv 
v. Otway. 


(2) See vul i. <;8. b. a Ld. Kaym. 
77;., So in Bmiev. Ruw'i.s, 3 VV.lf. 
b!, fii. on a motion to let a fide the m- 
quifition on a wiit of inquiry for erect- 
five dam age:, where jndg.r.t.nt was fuf- 
feted by' ilehudi, In ...a .iinja ij tn ; jrj! 
hr break: ’g mid entering the piv-rUtT 


huufe, and opening and fetching f tf - 
vvr ii hexes, and drawers, therein, IVil- 
,: “ l cl.ii f jullice fa id, “ This is an ; a . 
“ qncfl ii off'ce to irfform the confcience 


it 

it 


of tee couir, who. if they pleafe, may 
thev.if.-lves affffs the damages.” i 0 
.c tli<w plain.- s obtained an inter- 
3 • locutory 
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HoUilpp v erf us Otway. 

Holdiff Then Saunders afligned an error in the declaration, that the 
v. Oiwat. pliintifFin the common pleas h.ul not iuili* irmly entitled him- 
LJ "~ v_ _ fclf to his aOi.mfor the 681 . on tin. hill obligatory mentioned 
in tlie declaration ; for it was not to be paid until the hills of 
cods were debated and fettled by two attornies to be indif¬ 
ferently cl'of: n hv the U (t utor, and the plaintitT Otway ; and 
Otway the plaintiff in the common pleas has averred that the 
teftator had not (hewn, or produced any bilis of cofls; which 
is nothing to the purpefe : for he was not bound to fhew or 
produce any bills except only to the two attornies to be 
chofen to examine a»d ftate them ; but the plaintiff in tin* 
common pleas ought to have averted, that th re were two 
attornies chofen, and the teftator did not producs the hills of 
cods to them to be fettled ; or that the plaintiff had chofen 


locutory j dgtr.ent h: an action of fljjunp- 
Jit. and a vi it of iuquiiy war. awarded, 
ICdmot etthf jndice faid. 1,1 the piking 
** of the inq ifmon and rr.tering final 
judgment were only the cone!'.:::..a 
“ and necctiary confequinee of the in- 
«< tetl.icutory judgment, for the e.i.irt 
“ t^i ndclves, if they le d fo plealed. 
“ might, upon the inter! jcu'ory pudg- 
« mint, have uffeffed the damages, 
« and given final judgment thereupon :* 
“ and the inqmYniun is cud) a matter 
«« of com fe takm to inform the con¬ 
fidence of the court,” 2 Wilf. ?72, 
374. l’.ewitt' v. Mar.tdl. So in TLd- 
itijjcn v. Ftdchcn, Thing. 716. Built r 
juftice obftrvecl, “ that writs of inquiry 
“ are often lned out in cafes where they 
«« are not neceffary ; as for inftance, in 
aciions on covenants for payment of 
“ a fum certain and for tin’s he cittd 
this cafe of Hoi dipp v. Otway. And 
Lawrence juftice, in Binekmor rv. Flemyng, 
7 Term Rep. 446, 447. referred to this 
cafe of IJoldipp v. Otway, with refpect 
to the prothonotary’s taxing jntereft by 
way of damages, and that it was at 


the plaint ifi’s opt 

ion ci 

:h.zr to 

refer ft 

l<> the prothoimt; 

uy to 

kiO aOj 

or 
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a wi it of inqiu'i v 

i.*i fill* 
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it was moved 10•' 
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the 


court ihuuld tax the damages. namely, 
jntertft, without a writ of inquiry. and 
after fome doubt made by the chief 
juftice, it was laft refened to the fe- 
,;;oiidary to tax the damages. See 11 II, 
7- 7* b. Intr, De/au/t , JO, - . 1 Ruli. 

Abr. s 7 i. (J )jil 1,2,3. * Leon. 213. 
Ognelt "s cafe. So where there was 
judgment by default in an action on 
the cafe on a pmmiiTory note, it was 
referred by the couit of common plea* 
to the prothonctary to afcrrtaiu the da¬ 
mages and coils, and calculate iritereft 
on the note, without a writ of inquiry. 
1 H. Black. 272. Rafbleigh v. Salmon. 
Ibid. S z 9- Andrews v. Blake. Ibid. 
541. Longman v. Fenn. And the fame 
tiling was done in the king’s bench in 
the cafe oi Shepherd v. Charter.. 4 Term 
Rep 277. And it is now become the 
couftaut practice of both courts to do fo. 

one 
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one attorney, and requir< d the teftator to choofe another, to 
examine and itltlt the bills, which he refund to do; where¬ 
by it might have appeared to the court, that there was no 
fault in the plaintiff, but a fault in the teihtor. Hut now it 
does not appear upon the. record, that rhe money is yet pay¬ 
able ; for they were payable upon the* let .ling of the bills of 
colts by the t.vo attornies : and this does not appear to be 
done, nor that there w .s any i uit in the teftator why it was 
not done, and therefore the 681. does not appear to be yet 
du*- accoidinj to the ten' r of the faid bill obligatory. And 
of this opirii >» was the wh !■ court (3); whereupon a rule 
was given to revetfe the ju.tom lit r.ifi, $cr. ; but J'onet of 
count’. 1 with the def ndant in the writ of trror faid, that he 
could not maintain th- ju !.-;ment ; and therefore he 'prayed 
tlut it th uld be r-verted for the expedition of his client, who 
intended t-> bring 1 new action ; wheidoie the judgment W'as 
rev. t led abfulu e!y. 


Hot.Dtrp 
v Otway. 


(3I Tin 1 - tie. is eucd bt /a'jvihtef 
julticc in Fi n::h v. I a mfrl t //, 2 H I'dncfc. 
17- who la - , s that every pod LL con¬ 
dition 11pc.ii which money i, to become 
paynb'e in uit be p-rh>nueci, 01 mult 
hr difp.nied ivithupo!) hifiieirnt ground, 
before the money h dem tinhibie in sin 
action ; and in the declaration, it. which 
it is <\m..udcJ, it trtt.’il appear, that die' 
condition has been pci formed, if not 
littrai!) , at lcatl fubllar.lialiy ; or th t, 
by real on of fume default ni the op 
pofne party, the performance of the 
condition has been prevented, which 
difpentes with that pcifonnance. And 
if there is a condition annexed to a writ¬ 
ing obligatory for the benefit of the 


obligor and the obligee is by the terms 
ot it to do the fit ft act, lie nmft do, or 
concur in doing, ihe firil adt before he 
can demand the penalty. If a tlrangcr 
is to do the- to !l ;u r t. the obligee is to pro¬ 
cure that ftraugei to do it, it being for 
his benefit , but if the obligee hiirfelf 
i. to do it. the obligee cannot demand 
the^ienalty till lie has done it; it is 
with regard to him, in the nature of a 
condition precedent See 7 Rep. 10. 
UghtrtJ 's cafe. I Saund. 3:9, 320. 
I onLge v. t c!e and rihtc 4. 1 Ld. 

Ray in tot. Thorpe's. Thorpe. 4 13ac. 
A hr. 6 Huu'olIc v. BLckloive. Poll, 
J55. Fedors v. Opie. Poll. 350. 
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Allen verjus Rivington* 

Hil. 21 & 22 Car. II. Regis. Rot. 802'. 

Derh.'hire, 1 T> E it remembered that on Saturday next aftef 
' to wit, J .13 the o£tave of St. Hilary in this fame term, 
before cur lord the king at V/eJlmirJltr came George Alien by 
Ec/j.tihi/i Taylor Ins attorney, and brought here into the court 
of our faid lord the king then there his certain bill againffc 
Robert Rk-ingicn, in the cuftody of the marfhal, &c. of a plea 
of trefp-fs and tjrclnient, and there are pledges of prafecution, 
to wit, John 1 w arid Richard Roe, which faid bill follows 
in theic w ords, to wit ; Dnb\fl>i>e to wit, George Allen com* 
plains of Ribert Rivi.igton bting in the cuftody of the mart 
dial of the marfhalft? of our lord the king before the king 
him ft If, for that whereas Ann Harrifm fpiniter, on the firft 
day of May, in the 201I1 year of the reign of our lord 
Charles the freond now king of England, &c. at Rojfon 
in the faid county, demifed, granted, and to farm let to 
the faid George, four acres of land, and four acres of pafture 
with the appurtenance.-, lying and being in Rojfon afortfaid 
in the county afortfaid, to have and to hold the tenements 
aforefaid with the appurtenances, to the faid George and his 
afligns, from the 20th day of April then tail paft, until the 
full end and term cf five’years then next following, and fully 
to be complete and ended; by virtue of which f id demife 
the faid George entered into the tenements aforefaid with the 
appurtenances, and was thereof pcflWfi-d until rite faid 
Robert afterwards, to wit, on the find ill day of May in the 
faid io:h year of the reign of our faid lord the king, with force 
and arms, &c. ept^rc.1 into the tenements aforefaid with the 
appurtenances in and upon the pofT flion of hitn the fi'id 
George, and cj--£tcd, expelled and amoved the faid George 
from.his poficQion aforefaid, his faid term theiein being not 
yet ended ; and the faid George from his faid pofleffion 
thereof held and kept out, and flill holds and keeps out $ and 
Other wrongs to him did againft the peace of our faid 
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lord the now king, and to the damage of the {aid George 
of i oh and therefore he brings fuit, &c. 

And the faid Robert Rivington by William Frogatt his attor¬ 
ney comes and defends the force and injury when, &c. and 
fays that he is not thereof guilty, and of this he puts himfelf 
upon the country ; and the faid George thereof likewife. Sic. 
Therefore let a jury thereof come before our faid lord the 
king at Wejlminjler, on Friday next after the o&ave of the 
purification of the blefled Mary ( b), and who neither, he, 
to recognize, &c. becaufe as well, &c. the fame day is given 
to the parties aforefaid there, &c. Afterwards the procefs 
thereof is continued between the parties aforefaid of the 
plea aforefaid, by the faid jury being refpited between them, 
before our lord the king at Wejlminjler until Wednefay next 
after 15 days of Eajler [c) next coming, unlefs his majefty’s 
juftices afligned to take the aflizes in the county aforefaid, 
(hall firft come on Monday the 1 2d day of March, at Derby 
in the faid county, according to the form of the ftatute iu 
fuch cafe made and provided, for default of jurors becaufe 
none of them did appear. At which day, before our lord the 
king at Wejlminjler, come the parties aforefaid by their at- 
tornies aforefaid ; and the faid juftices of aftize, before whom 
the faid iffue was tried, have fent here their record had before 
them in thefe words. Afterwards, that is to fay, on the day 
and at the place within contained, before Sir Thomas Tirrell 
knt. one of the juftices of ouri^rd the # king of the bench, 
and Thomas Brome ferjeant at la?v, juftices of our fud lord 
the king, afligned to take the aflizes in the county of Derby , 

according to the form of the ftatute, &c. come as well the 

• 

within-named George Allen , as the within-written Robert 
Rivington, by their attomies within contained} and the jurors 
of the jury, whereof mention is within made, being fummon- 
ed, alfo come who, to fpeak the truth of the matters within 
contained, being chofen, tried and fwosn, fay upon their 
oath, that before 'the trefpafs and ejectment in the lands 
mentioned in the declaration within-written, one John hibiin 
was feifed of the faid lands in his demefne as of fee j and 
being fo thereof feifed, made his laft will and teftament in 
Writing of the lands within-written (among other things) by 
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(&) The lalt day 
01 Hilary term. 
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the name of a certain intache, in thcfe words, “ I give and 
bequeath unto Ann Harrifon, daughter of my fun-in-law 
Thomas Harrifon , my intache in Hopejield, if my foil 7 homas 
Hiblin happen to leave no iffue male, atitr the dece.ife of my 
wife: and if my fon Thomas Hiblin have iffne male, then my 
will is, that the f.iid Ann thall h ive 5 !. paid her only, in li j u 
of the faid intache.” And afterwards the f.iid John died, 
having ifiue the faid Thomas Hiblin, who had iffue male of 
his body lawfully begotten one Richard Hiblin. And the 
jurors aforefaid upon their oath aforefaid turner fay, that 
Ann the wife of the fai.i j'hn Hiblin ftrvived the faid John, 
and afterwards died : amt that the f*ic! 5 I. mentioned in the 
faid lafl will was offered to the fai l A>.n lim: ij'.n afier the 
death of the faid iffue male, and was refnf-d bv the f>id Ann 
Harrifon. And the jurors aforefaid uoon their rath afon f.iid 
further fay, that Ann and Elizabeth Hiblin, are the fitiers and 
heirs of the faid Riehard,-inn that the faid A*/<■/,,;</, tin f n of the 
faid Thomas,(Vied without iffue male o: hit b h‘v 1«f 11 ! 1 v begot¬ 
ten, and that the faid Ann Harrifon entered iu'o the lands \vi*h- 


in-wiitt^n, and denhfid them to the within-nannd George 
Alien the plaintiff*, by virtue thereof the laid George entered 
into the lands within-written, and was thereof poff ffed 
until the witbin-writlen Robert Riving ton entered in and 
upon the poffcffion of the faid George , and ej Ahd him from 
his puff;(lion in manner and form as the within-written George 
has within complained agai^'t him ; and that the faid Robert 
Rivington the now defendant, is the guardian of the faid 
Ann and Eliza hi th Hiblin, and entered for their ufe. But 
whether cr not, upon the whole matter aforefaid in form 
aforefaid found, the faid Robert Riving ton is guilty of the 
trefpafs and ejectment aforefaid, the jurors aforelaid are 
altogether ignorant, and pray thereupon the advice of the 
juftires and court here: and if, upon the whole matter afore¬ 
faid in form aforrf 4 iid found, it firsll feem to the juffices and 
court here, that the faid Robert Rivington is guilty of the 
trefpals and eje&nvnt. within-written, then the jurors afore¬ 
faid upon their oath aforefaid fay, that the f-.id Robert 
Rivington is guilty of the trefpafs and eject meat within-writ¬ 


ten. 
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ten, in manner and form as the faid George Alien hath within 
thereof complained again!! him ; and they ad’ fs the damages 
of the faid George Allen on occifion of the trefpufs and ejeft- 
nv.nt afore laid, befidrs his tofts and charues by him about his 
fuit in that behalf expended, to 61 ., and for thofe cofts and 
charges to 53s and 4'J.: but if, upon the whole matter afore- 
faid in fmm aforefiid found, it fhall f-.cm to the judices and 
court hert, that the fail! Robert Rivington is not guilty of the 
trefpafs of ejectment aforefai 1, then the jurors aforefiid 
upon their oath aforefaid fay, that the faid Role ft Rivington 
is not guilty thereof, as he the faid Robert has within in 
pleading alleged. And beeaufe the court of our faid lord the 
king now here is not yet advised what judgment to give of 
and upon ihe premifes, a day is therefore given to the afore- 
faid George Allen that he be before our lord the icing at Wejl~ 
min/ler, on Wednefday next after the o<ftave of the Holy 
‘Trinity, to hear their judgmmt thereupon, for that the court 
cf our faid lord ihe king here is not yet advif d thereof, &e. 
(and lo it is continued until Trinity next following). Where¬ 
upon all and lingular the prermfes being fen and by the 
court of our faid lord the king now here more fully undcr- 
ftood, and mature deliberation being thereupon had, it is 
confi lered, that the faid George Alien do recover againlt the 
faid Robe t Rivington his laid term yet to co ne of and in the 
tenements aforefiid with the appurtenances, aud his damages 
by the fud jury in form alorcf:i*J. all’ flec^ and alfo 131. 
6s. 8d. for his cofts and charges, *by the court of our faid 
lord the king now here adjudged of increafe to the faid 
George Allen with his aflciit; which faid damages in the 
whole amount to x 61 . (Js. and let the faid Robert Rivington 
be taken, See. 
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Allen verfus Rivington. 

E JECTMENT ; the plaintiff "declared of a leafe made by 
Ann Harrifon to him of feveral lands in Rojfon , in the 
county of Derby ; upon not guilty pleaded, the jury found a 
fpecial verdidl to this effcflt i they found, that one John Hiblin 
was feifed in fee of the lands in quell ion, and fo ieifed, by 
hislaft will in writing, devifed them in this manner: 1 give 

and bequeath unto Ann Harrifon, (the Itff.tr of the plaintiff,) 
daughter of my fon-in-law Thomas Harrifon , my intache in 
Hopefield , if my fon Thomas Hiblin happen to have no iffue 
male, after the death of my wife; and if my fon Thomas 
Hiblin have iffue male, then my will is, that the f-iid Ann 
fhall have 5I. paid her only, in lieu of the faid intache f and 
that the devifor died feifed, leaving iffue the faid Thomas Hiblin, 
who had iffue male Richard Hiblin , and that Ann the wife of 
the devifor furvived him, and afterwards died ; and that the 
faid 5I. mentioned in the will was tendered to Ann Harifon the 
leffor of the plaintiff after the death of the iffue male and 
was refufed by her. And they further found that Ann and 
Elizabeth Hiblin are fillers and coheirs of Richard the iffue 
male, who died without iffue. And then the jury found the 
entry of the leffor of the plaintiff, and the leafe to the plain¬ 
tiff, as in the declaration,* and that the defendant as guardian 
of Ann and Elizabeth Hiblin oufted him; and if upon the 
whole matter the defendant was guilty or not, the jury left it 
to the judgment of the court. 

And upon this fpecial verdift three points were intended 
to be argued. 1. Whether the leffor of the plaintiff lhali have 
an eftate for life by the devife, becaufe at the time of the 
death of the wife, Thomas Hiblin had iffue, although he died 
afterwards. 2. If the leffor of the plaintiff fhalj have an 
eftate for life after the death of the iffue male, then the 
fecond point was whether the tender after the death of the 
iffue male was good, or whether it did not come too late after 
the death of the iffue male, and ought to have been made in 
the life tim$ of the iffue male. 3. Whether any tender at 

all 
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all of the 5I. was requifite, or whether the leflor of the plain¬ 
tiff was not put to a fuit a gain ft the executor or adminiftra* 
tor of the devifor for the 5I. But the matter of law was 
never argued, becaufe it appeared upon the record, that the 
leflor of the plaintiff had a priority of pofleflion, and there 
was not any title found for the defendant: for though it be 
found that Ann and Elizabeth Hiblin were coheirs to Richard 
Hiblin the iflue male, which was nothing to the purpofe, yet 
it was not found that they were heirs to the devifor / and the 
eflate-tail, admitting it was fo, appears to be fpent by the 
death of Thomas Hiblir.g without heir male, and therefore they 
had no title. Ami then the priority of pofleflion alone gives 
a good title to the leflor of the plaintiff againft the defendant 
and all the world, excepting againft the heir of the devifor. 
And it was faid at the bar, that it was not a miftake in draw¬ 
ing the vrrdidt, but the truth of the cafe was as contained 
in the verdi& ; therefore it was adjudged for the plaintiff. 

But Kefynge chief juftice feem^d to be of opinion that it 
was a perfect eftale tail in Thomas Hiblin , and that there was 
no neo-flity to tender the 5!., bat the Irflbr of the plaintiff 
might have a remedy for it in th- fpiritu rt court againft the 
executor or adminiftrator of the devif r. And although it 
was faid that perhaps there were no afiets, he anfwered that 
ii would not alter the cafe. uare iamen, (Ac. 
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Coryton & others verfus Lithebye. Cafe ao. 

1 'afch. 22 Car. 2. Regis. Rot. 331. 

Cornwall, 1 T> L it remembered that heretofore, to wit, in the Same precedent 
to wit. jJD urm 0 f ,s t . Michael bit part before our ;^ od - Ent ‘ 
lord the king at Wtjhninjler came bir 'John Coryton bart. and A iimilar prece* 
Rithard Harvey by Rickard Goodenough their attorney, and 
brought here into the court of our laid lord the king then Browni. R«div. 
there their certain bill againft John Lithebye in the cuftody Herat! Ij,* S4. 
of the marfhal, &c. of a plea of trefpafs upon the cafe, and 

there 



Cory ton vcrfus Lithebye. 


CORYTON V. 
LlTHEUYE, 


W. F. felted in 
fee of two water 
corn-mills 


ant) J. C frifei 
in fee of two 
ot.' cr water cor.i- 


W. F. and J. C. 
im r.emo'iaily 
re; ailed an i 
kept in rep ‘.'r 
tiielr respective 
miils, f ir g hid¬ 
ing the cm n of 
the en r - s f 
the manor iVnt 
in their homes. 


and it onfid-ra- 
tion tlieie J have 
immetn nially 
(round at the 
hid mill, or 
one of them, all 
the com ot all 
the tenants of 
the faid manor 
fpent in their 
houfes, 

and taken » cer¬ 
tain toll for the 
fame. 


there are pletJres of profecution, to wit, John Doe anti Richard 
Roe , which faid hill follows in thtfe words, to wit: Cornwall, 
to wit. Sir John Coryton hart, and Richard Harvey complain 
of John Liththye being in the cuftody of the m irlhal of the 
marihalfea of our lord the king before the king himfelr, for 
that whereas one William Fituige , on the 20th day o! July, 
in the 9th year of the reign of our lord Charles the fu ll late 
king of England, &c. was feifed of, and in, two \v ter c >r 11— 
mills under one roof called Cnfor mills, within the manur of 
Calliland in the county aforefaid, in his demefne as of fee. 
And whereas alio the faid Sir John Coryton, on the ;cth day 
. of jfpn /, in the y ar of our lord 1651, arid continually front 
thence hitherto iiarh been, and yet is, trifed of t»»o other 
water corn-mills under one roof called Fngvjc l mills, within 
the fin’d manor, in his demefne as of fee. Aral win- re as a Jfo 
as well the fiia Sir John Coryton, as the faid IV1 lit am t'indge, 
and all thofe whefe ell ate they re/pcclivety had in the find 
mills, have, from time w-hcreof the memory of man is not to 
the contrary, feparately and refprctivtly front time to time 
fiuTieiently repaired and amended the mills ;.f<n faid at 1 1 1 ■ ir 
own proper coils and charges, and kept them in repair, for 
the grinding of the corn and grain, of ail the tenant.-, inhabiting 
within the manor aforefakl, ufed and fpent in their feveral 
houfes within the manor aforefaid ; and alfo tor the whole 
time aforefaid have kept and maintained millers to grind fuch 
corn and grain; >md in VJn/ideration thireof, they the faid Sir 
John Coryton and Wdliam Fimlge . and all thofe whefe edate 
they refpeElively had of and in the fever il mills aforrfnid, for 
the whole time whereof the memory of man is not to the 
contrary, have ground, and been acculromed to grind, at the 
mills aforefaid, or one of them, all the corn and grain of all 
the tenants of the faid manor of Calliland inhabiting withiti 
the faid manor, by them ufed and fpent in their feveral houfes 
within the faid manor, and have had and taken, for the 
grinding of every bufhel of fuch corn and grain fo ground, 
one gallon from and out of every bufiiel of the faid corn and 
grain, and fo in proportion for a greater, or lefs, quantity, 

5 for 
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1 * 3 * 


for toll for the grinding thereof (1.). And the faid William Corytom v. 
Findge being fcifed of his mills called Cnjlor mills, the LtTHfBYB.^ 
faid William , on the faid 20th day of July , in the faid 9th 
year of the reign of the lord Charles the firft, at Lanceflon in his mills to 
the county aforefaid, demifed his mills to the faid Richard R - Ht 

Harvey for the term of 99 years, if Samfon Harvey , Agneia 

Harvey t 


fr) It is not neceflary now, in an 
afiion for not grinding at the plaintiff’s 
mill, to allege in the declaration, that 
the plaintiff’ was fifed in fee, or of any 
other cffate, of the mill, it being only 
matter of inducement; nor is it ne- 
ceffary to lay any title to the toll, or 
confderation fur it, or any cu/iom or pre- 
fcriplicn for the defendant, or the in¬ 
habitants and refiants within the manor, 
to grind at the mill, as is done in this 
precedent; hut it is liolden to be fuffi- 
cient for the plaintiff to declare gene¬ 
rally upon his pofieffion wf the mill, by 
reafon whereof he is entitled to the toll 
and multure of the com and grain 
ground at the mill; and that the de¬ 
fendant dwells in fueii a houfe, and 
ought to gtir.d all his corn and graiy 
fpent ground in his houfe, at the plain*- 
tiff’s mill. Willes’s Rep. 654. Drake v. 
Ji'iglefworth : the ufual form of the de¬ 
claration at prefent being, “ For that 
“ whereas the Rid (plaiutiff) on the 
<< day of in the year 

“ o (our Lord and long before 

“ was, and continually from thence 
hitherto has been, and flill is, law- 
*• fully pojfffed of, and in, a certain water 
corn mill with the appurtenances, 

“ fxtuate, handing, and being in the 
“ parifh of in the faid county 

« of H. called mill, and the faid 

“ (plaintiff) by reafon of his pofTcflion 

« thereof, for all the time aforefaid of 


“ right had, and Jldl tf right ought to 
“ have,U:\\v,f corn or grain ground in the 
“ faid mill. And whereas aifo the faid 
“ (defendant) for all the time afbre- 
“ faid liath been, a^d fl’ll is, poflefled 
“ of ami in a certain meffuage or dwt’- 
“ ling houfe with the appurtenances 
“ iituate, flanJing and being in the 
l< paiilli aforefaid, in which faid mef- 
‘‘ fuage or dwelling houfe the faid (de- 
“ fendant) during all the time aforefaid 
“ hath inhabited and dwelt, and by 
reafon thereof for all the time afore¬ 
faid ought 'to have ground, and (till 
of right ought to grind at the faid 
*'• mill, all his corn and grain after the 
“ grinding thereof, (or, ground) ufed 
“ and fpent in the faid meffuage or 
“ dwelling houfe, and to pay to the faid 
“ (plaintiff) for the grinding thereof 
“ a reafonable toll;” or, if the cafe is, 
that ail the inhabitants of a manor are 
bound to grind at the plaintiff’s mill, 
then, after alleging the plaintiff’s pof- 
felfion of the mill, and his right to toll 
as above, it may be Hated in this way, 

“ and that during all the time aforefaid, 

“ all tl\£ tenants, inhabitants and re- 
“ Hants within tke faid manor of S. 

“ ought to have groufid, and Itiil ought 
“ to grind, all their corn, grain, See. 

“ (as the cafe may be) which by them, 

“ or any of them had been ufed, or 
“ fpent, ground within the manor at 
“ the plaintiff’s mills, and to have J 

** paid 
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Corytoh w. Harvey, and Sanfon Brent , or either of them, fliould fo leng 
) LlTHEBYE 1 livC * ^7 v ' rtuc nf W ^ IC ^ demife, the faid Richard en¬ 
tered into the faid mills called Cajior mills, and was, and yet 
j^/o^the fad'”" * s » thereof. And whereas alfo the faid John Lithehye, 

manor dwelling on the faid 20th day of Jpri !, in the faid year of our Lord 
Bleach. * * l 6 Si» and continually from thence hitherto hath been, and 


** paid and yielded, and to pay and 
*' yield, to the faid (plaintiff) for 
** the grinding thereof, a certain rea¬ 
sonable toll, and that the (dtfen- 
“ dant) is a tenant, inhabitant and 
• ** reliant within the manor,” and then 
aligning a breach for not grinding 
at the mill. But the cuftom mnft be 
proved at the trial, and enough proved 
to Ihew that it is a good fubfilling 
cuftom, otherwife the plaintiff can¬ 
not recover. Willes’s Rep. 657. This 
general way of declaring has been 
ufed for fevcral years paft; as, where 
in an a&iun by a leffee of an ancient 
mill for not grinding there, the decla¬ 
ration ftated, “ that the plaintiff fur all 
*• the time aforefald had, and might to 
“ have , toll of grain and malt#ground 
* r in the faid mill; and that all the in- 
** habitants, being in any ancient mef 
* f fuage within the faid manor and bo- 
“ rough, of right eight to grind at the 
faid mill, all their grain and malt 
* c after the grinding thereof fpent in 
“ their faid meffuages, and to pay, for 
the grinding thereof, a rca foil able 
“ tolland upon not guilty pleaded, 
there was a verdict and judgment for 
the plaintiff in the k’ng’s bench ; and 
Upon error brought in the exchequer 
chamber, it was objected, that the plain¬ 
tiff had not fet forth any title in his de¬ 
claration to the lull, or any culloci 


ftill 


or preferiptton for the inhabitants of 
thofc ancient houfrs to bring their cerr. 
to be ground there; but by the opinion of 
all the court, the judgment was affirm¬ 
ed ; for it is fufficicnt to fay in this 
P°Jffiory action, that during the time 
aforefald, he hud, and ought to have the 
toll, and that the inhabitants ought to 
grind. 2 Vent 286—292. Chapman v. 
Flexman: fee alfo Wilks’s Rep. 654, 
Drake v. JVig/tfworth. 

So alfo in other poffVifory a&ions, 
it is holdcn not to be ncceffaiy to allege 
in the declaration the prccife ellate 
which the plaintiff is feffed of, or to lay 
any title, either by grant, or prefer'p- 
tion, to the thing, which he is difturbed 
in, and hindered from enjoying. As 
•where in an a&ion on the cafe for a 
uifturbance of a toll in a market, the 
pi tinu'ff declaied that I. 15 . by h s in¬ 
denture derailed to the plaintiff the toll 
and profit of the fair and maiket days 
within the manor and town of T for 
a certain term, and that the defendant 
difturbed and hindered him from taking 
divers pieces of wool within the manor 
and town aforefald ; and after vcrtlift 
and judgment for the plaintiff, an ex¬ 
ception was taken to the declaration, 
that the plaintiff declared of a dernik 
made by L,. B. but did not ftievv that 
L B. wa s Jet fed at the time of the de- 
mife ; but the exception was difallowed 

by 



i »4 
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m is, a tenant of the {aid manor, and pofTcfled of a dwell- Corytoh *. 
ing-houfe within the f.iid manor, in which the faid John Lith - Lithebyr. 
tbye during the whole time Jail aforrfaid hath dwelt. Yet the Breach!'~ 
faid "John Lithebye well knowing the premifes, but contriving 
and fraudulently intending to deprive the faid Sir John Cory - 
ton and Richard Harvey of the profits, which would have 

accrued 


by all the court, becaufe the plaintiff is 
to recover damages only, and the right 
or title of the land does not come in 
queftion. Owen 109. l'fcoti. Lanreny. 
So where in an action on the cafe Hat¬ 
ing that the plaintiff was feifed in fee 
of the manor of H. and of a fair held' 
there every Afcenfion day, and the de¬ 
fendant diflurhed him to take toll; it 
was moved in arrell of judgment, that 
the declaration was not good, becaufe 
the plaintiff does not (hew a title to the 
fair by grant or prcfcripti.m, and there¬ 
fore has not any caufe of acHion: but 
this objciiVon was over-ruled by the 
court, becaufe it is only a conveyance 
to the a<SUon, and not any claim of the 
right, as in a qvs warranto ; and therc- 

e the declaration is fnlfieient without 

• 

a fpccial title eou i.'i : fe;l theu-in. Cro. 
Jac. 43. Deni v. So in an ac¬ 

tion by the owner of a.i ancient ferry 
againft a peifm who erects a new ferry 
nearto his, it is hu'dttt, that the plain¬ 
tiff may declare m his piifeiii m, and 
need not let fi-rth in his declaration 
.that he keeps beats and ferrymen fuf- 
ficieftt to carry pafiengt rs over. Wdle.’s 
Rep. 508. Blff.tl v. Hart. So where, 
in an adlicm <Jn tlie cafe tor Hopping a 
water- coorfe, the plaintiff declared that 
ht was feiftd in fee of a mill, and had 
a water cotir'e running in the defend¬ 
ant’s land to the mill, and the defendant 


flopped the water-courfe, it was objec¬ 
ted, that the declaration was infufficient, 
becaufe it was not alleged therein .that 
the mill was an ancient mill, and the 
water-courfe an ancient water-courfe, 
and that the plaintiff did not prtferibe 
to have a water-courfe in the defend¬ 
ant’s land; but all the court held the 
declaration fufficient, and that the plain¬ 
tiff might well maintain his a&ion upon 
the cafe, being lawfully in poffijfton. and 
the Hopping of the water was tortious, 
and a damage to his mill; and though 
he did not pi eferibe in a qus cjlate, it 
was not material, as it had been ruled 
divers times before. Cro, Car. 575. 
Sands v. Trefufes. And where, in an 
action upon the cafe for didnrhanee 
of a <vay, the plaintiff declared that 
he wa:», and Hi.l is, pojfcjjcd of and in an 
nncie.it meffuage with t lie appurtenances 
called C., by rtafoa whereof he had, and 
t"’ght to have, a way through and over 
the defendant's land, and that the de- 
fcmiuut Hopped it up, and obftru&ed 
t piamtiii in the life of it; and upon 
a fpecial demurrer fhewing for caufe 
that it did not appear by the declara¬ 
tion, how the plaintiff was entitled to 
the way, either by prefeription or 
grant, it was ohjefted, that it was 
laid in the declaration that the defend- 
ant was pojfejjcd, and alfo it appeared 
by the dSciaration that the clofcs, upon 

which. 
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Coryton v. accrued to the faid Sir John and Richard , for the grinding of 
Lith 1 by e • the wheat and barley of the faid John Lithebye , ufed and 
L fpent in his houfe, he the faid John Lithebye , on the 2olh day 

of December , in the 20th year of the reign of our lord Charles 
the 2d., now kine, & c. and before the day of exhibiting the 
bill of tilt faid Sir John Coryton , and Richard Harvey , did not 

grind 


which the way was claimed, were the 
defendant's lands , and therefore a title 
ought to be made 10 the way, either by 
grantor pref'es iption, though it would 
have been otberwife, it the afti. n bad 
been a gain ft a mere wrong doer; but 
notwithstanding thtfe objettious, the 
court was of opinion, that the declara¬ 
tion was proper, and gave judgment 
for the plaintiff. J Lutw. 119. Bl-cl'ey 
v. Sinter. S. P 2 Vent. i8r, . Bfj. 
Warren's. Saint hill So, in the cafe of Ri¬ 
der'/.Smith 3 Tu rn. Rep. 7R6. where 
in aa action on the cafe far not rep a ring 
a private road 'ceding through the defend¬ 
ant's ground. tlie declaration Hated that 
the plaintiff was r.offcffed of a meffuage, 
and by' rtafon of his pofiefiion thereof 
of right ought to have a way from his 
faid meffuage through and over A certain 
clolY of the defendant called the lane, 
and that the defendant was poffcffed of 
tl.e faid ch.^c called the lane, and that 
the defendant, ly reef on if his p'ffffwn 
tf the fsid doji, ought to have itvuin- 
taif.i.-' and repaired, and ilill of right 
ov'-iji t:> maintain and repair, at his own 
proper colts and charges, the faid way, 
but the defendant fuffertd it to be ruin¬ 
ous and out of repair; and upon a ge- 
neral demurrer to this declaration, it 
was objefted that the defendant could 
only be hound to repair the way by 
fame particular obligation; for it was 
fettled, that the grantor of a private way 
over liis clofe was not bound of common 


right to repair it, hut the g aufee. who 
has the ufe of the way, ought by the 
common law to repair it, for which 
r Saund. 322. a. note (?) Dung. 
74 ? 74 s Tad or v. Whitt head were 
cited; therefore the declaration ought 
to 'have Hated the paiticular olili- 
gati.m under which the defendant 
was In mid to repair the way ; and that 
p'ffjjion i f the land, over which the w ay 
went, did not rm Ritute filch an obliga¬ 
tion ; and the f. me difiinctlon between 
the owner of th- fill, rod a vr:rg d,cr, 
was taken, a, .had been made in the 
cafe of bio, i'ey v. t inier before citul 

fiom Lulu’icb, nairulv, th.at decko ino 
* 

geiieially on p'.iT.ffnui w.is not fiiflinc.it 
agaii.it the cvrnr of the foil, though it 
wa i again it a vrong-dwr. But it was 
^3" five red and lefulvej by the court, 
that the distinction now no longer pre¬ 
vailed, and that this general mode of 
declaring had been allowed in both 
cafes alike, for more than a century 
paft. And f u hr jnftice faid, it was 
currous to obferve the progress of the 
different deeifions upon this fuhiedt; 
the prefent form of declaring grew bv 
degrees; the firft cafe upon the fuhjedh 
was Ho'bach v. Warner. Cro. Jae C 6 y. 
which was an action upon the cafe for 
not repairing fences, and th» declara¬ 
tion fluted, that the plaintiff was pof- 
feffed of a clofe calhd H., and the de- 
ftndant was pofTefhd of a ilofe called 
G., and that ait the pffjfjrs of the de¬ 
fendant'* 
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grind at the mills of the faid Sir John Coryton and' Richard 
Harvey , or either of them, ioo buihels of wheat, and too 
bufhels of barley of the corn within the time aforefaid ufed 
and fpent in the houfe of the faid John Lithebye within the 
manor aforefaid, but the faid John Lythebye for the whole 
time aforefaid did grind the faid corn at fome other mills } 
whereby the faid Sir John Coryton and Richard Harvey have 

entirely 

fendant’s clofe had ufed to make the laft paft he was feifed in fee of a parcel 
hedges and fences between his (the de- of land adjoining to a meadow of the 
fendant’s) clofe and the river A. which defendant called B., and being fo thereof 
ran between the plaintiff’s and de- feifed foi the whole time aforefaid ought 
fendant’s clofes, and that the defendant to have, enjoy, and ufe, a certain way 
did not repair the hedges, &c. whereby through a certain gate of the defendant 
the plaintiff's cattle efcaped out of his in B. to the plaintiff’s clofe ; and after 
clofe to the defendant’s, and from thence judgment by default, and a writ of in¬ 
to the clofe of one W. who fued and quiry of damages, it was moved in 
recovered in trefpafs; and on a motion arreft of judgment, that the phintiffhad 
in arreft of judgment after a verdiA for not fhewn any title by prefeription or 
the plaintiff, the judges differed in opi- otherwife, and therefore not good. But 
nion, two judges holding one way, ami Pollexfen C J and all the court contra ; 
one another, and the matter was ad- it i3 not fuhftance, but form only, and 
journed. The next cafe in point of good after judgment hy default, or on 
time was I Vent. 264. Anon., where in a general demurrer; and fome cf them 
an aAion upon the cafe the plaintiff de- held it good in all cafes, although 
dared that the defendant, who was the fhewn for caiile of demurrer: and after- 
tenant and occupier of fuch a parcel «f wards another term between H'arren 
land adjoining to the plaintiff's, had and lit. Hill, fuch a declaration was ad- 
time out of mind repaired fuch a fence; judged good upon demurrer. After 
after verdiA for the plaintiff. Holt that was the cafe of. Tenant v. Goldcvin, 
moved in arreft of judgment, that the 1 Salk. 360. where in aAion on the 
prefeription was laid in occupiers, and caft the plaintiff declared, that he Wat 
their ejlate not fhewn, and that had been poffeffed of a meffuage, and, in a cellar, 
adjudged naught; but by the court, it part thereof, was wont to lay coals, 
is true, there have been opinions both beer, &c. that the cellar adjoined the 
ways ; but it is good thus laid, for the defendant's meffuage, and by a wall, 
plaintiff is a ftranger, and prefumed which the defendant ought to repair , 
ignorant of thweftatc; but otherwife it was feparated and defended from 
is if the defendant had preferibed. Then the defendant’s privy, and that for 
came Winford v. WoUaJlon , 3 Lev. 266. want of repairing this wall, fee. ; 
which was as aAion on the cafe for the the declaration in this general way 
difturbance of a way, in which the was holdgn to be fufficient. The 
plaintiff declared that for four years laft cafe was Reg. v. Biuknall, * Ld. 
Vol. IX. A a Raym. 
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Coryton v erf us Lithebye. 


CORYTON V. 
Litheiiye 

Averment ot'the 
exii*encr >f -he 
leafe to R. H. 


Demurrer. 


Willes’s Rrp. 
470. Bullithorpe 
v. Turner. 


entirely left the toll of the faicl corn to the damage of the fait! 
Sir John and Richard of 40I., and therefore they bring fuit, 
&c. With this that the faid Sir John Coryton and Richard 
Harvey will verify, that the faid Sampfon Harvey is ftill fur- 
viving and in full life, to wit, at Lancejlon aforefakl in the 
county aforefaid. 

And now at this day, to wit, on Ifedncfday next after 15 days 
of Eafter in this fime term, until which day the Lid John 
Lithebye had leave to imp trl to the faid bill, and then to an- 
fwer, &c. before our lord the king at Weflmitiper come as well 
r the faid Sir John Coryton and Richard Harvey by their attorney, 
as the faid John Lithebye by Henry Langford his attorney, and 
the faid John Lithebye defends the wrong and injury when &c. 
and prays judgment of the declaration aforefaid, becaufe he- 
fays that the declaration aforef-id, and the matter in the fame 
contained, are not fiifh-ient in law to have the aflion of the 
faid Sir John Coryton and Riehard Harvey maintained againft 
the faid John Lithebye , to which he the faid John Lithebye 
has no neceffity, nor is he bound by the law of the land in 
any manner to anfwer. And this he is ready to verify ; where¬ 
fore for want of a fufficient declaration in this behalf, the 
faid John Lithebye pray: judgment of the electa: alien aforefaid, 
and that the declaration may be qnajhtd, See. 


Raym. 804. in which Lord Hull faid, 
that, where a man is obliged to make 
fences againll another, it is enough to 
fay that omnes occupatores ought to re¬ 
pair, becaufe it lays a charge upon the 
right of another, which it may be he 
cannot particularly know. See Coin. 
Rep. 44. Dorn v Gajhford. However, 
though it be not ncccliary now in thefe 
poffeffory a£li<.ns to lay a tij.lt in the 
declaration by grant or preferijition as 
tiled to be done formerly, yet the title 
or xonfideration mujl be proved at the 
trial, to entitle the plaintiff to recover ; 
and perhaps the true reafon why it is 
held not to be neceflaiy to lay any con¬ 
sideration or title iu the declaration is, 

12 


tjiat it is a matter of evidence only. 
Thus, in an action for nor grinding at 
the plaintiffs mill, the plaintiff is bound 
to prove the cufinm to giind there, the 
defendant being fubjedt to it, and the 
bread;; and the defendant does enough 
:1 he difprove any of them. Doug. 223. 
Cort v. Bain i;. 

it is to be obferved that aelions on 
the cafe for not grinding at the plain¬ 
tiff ’s null have been fubftituted iu mo¬ 
dern times in the place of the writ de 
fcHd ad molendinum , which formerly was 
the only method of trying qudlions of 
this fort. F. N. 13 . 285. 71I1 edit. 
Co. Eat, 641. 


And 
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And the faidSir 'John Cory ton and Richard Harvey fay that, 
by any thing before alleged, the laid declaration of the faid 
Sir John Coryicn and Richard Harvey ought not to be qualhed, 
becaufe they fay that the declaration aforefaid, and the mat¬ 
ter in the fame contained, are good and fufficient in law to 
maintain the faid a£tion of the faid Sir John Coryton and 
Richard againft the faid John Lithdye, which faid declaration, 
and the matter in the fame contained, they the faid Sir John 
Coryton and Richard Harvey are ready to verify and prove as 
the court, &c.; and becaufe the faid John Lithebye does not 
anfwer to the faid declaration, nor has hitherto in any man¬ 
ner denied the fame, they the faidSir John and Richard Har¬ 
vey pray judgment and their damages on occafion of the pre- 
mifes to be adjudged to them, &c. And becaufe the court 
of our faid lord the king here is not yet advifed what judgment 
to give of and upon the premifes, a day therefore is given to 
the parties aforefaid before our faid lord the king at JVeJl- 
minjler , until day next after to hear 

their judgment of and upon the premifes, becaufe the court 
of our faid lord the king now here is not yet advifed thereof. 
See. 


Cory ton v erf us Lithebye. 

Pafch. 22 Car. II. Regis. Rot. 331. 

A C riON upon the cafe by Corstsn and Harvey againft 
Lithebye; the plaintiffs declare that one William Linage, 
on the 20th of July in the yth year of the reign of the lord 
Charles the Firft, was feifed of, and in, two water corn mills 
under one roof called Cajlor mills, within the manor of 
Calliland in the county of Cornwall , in his ’demefne as of 
fee i and the faid plaintiff Coryton t on the 20th of April .in 
the year of ouf Lord 1651, and continually afterwards hither¬ 
to, hath been, and yet is, feifed of two other water corn mills 
under one roof called Frogwell mills, within the faid manor, 
in hi6 demefne as of fee \ and that as well the # laid plaintiff 
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Ccryton, as the faid Findge t and all thofe whofe eft ate they 
refpe&ively had in the faid mills, have from the whole time 
whereof the memory of man is not to the contrary, feparately 
and refpe&ively from time to time fufficiently repaired, and 
amended, the faid mills at their own proper cofts and charges, 
and kept them in repair for the grinding of the barley and 
{ wheat of all the tenants inhabiting within the manor aforefaid, 
ufed and fpent in their fcveral houfes within the faid manor; 
and alfo for the whole time aforefaid have kept and main¬ 
tained millers to grind fuch barley and wheatj and in con- 
fideration thereof, they the faid Sir John Coryton and William 
Findge, and all thofe whofe eftate they refpe&ively had of 
and in the feveral mills aforefaid, for the whole time whereof 
the memory of man is not to the contrary, have ground, and 
been accuftomed to grind at the faid mills or one of them, all 
the wheat and barley of all the tenants of the faid manor of 
Calliland inhabiting within the faid manor, by them ufed and 
fpent in their feveral houfes within the faid manor, and have 
C ] had and taken, for the grinding of every bufhel of fuch wheat 

and barley fo ground, one gallon from and out of every bufhel 
of the faid wheat and barley, and fo in proportion for a greater 
or lefs quantity, for toll for the grinding thereof and that 
the faid Findge being fo feifed of the faid mills called Cajlor 
mills, on the 20th day of July in the faid 9th year of the 
reign of the lord Charles the Firft, demifed them to the faid 
plaintiff Harvey for a term of years, (and (hews the certainty 
of it), by virtue whereof he entered, and was and ftill is pof- 
feffed,; and that the faid defendant on the faid 20th day of 
* Jtpril 1651, and always afterwards, was, and yet is, a tenant 
of the faid manor, and pofftffed of a dwelling-houfe within 
the faid manor, in which the defendant for all the faid time 
has dwelt; yet the defendant well knowing the premifes, but 
contriving and fraudulently intending to deprive the faid 
plaintiffs of the profits, which would have accrued to the faid 
plaintiffs for grinding the wheat and barley of the faid de¬ 
fendant ufed and fpent in his houfe, the faid defendant did 
not grind at the mills of the faid plaintiffs, or either of them, 
100 bufheis of wheat, and 100 bufhels of barley, of the corn 
fpent in the ho.ufe of the faid defendant between the 20th day of 

<5 December 
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December in the 20th year of the reign of the now king, and 
the day of exhibiting the faid bill, but for the whole time 
aforefaid did grind the faid corn at fome other mills, whereby 
the faid plaintiffs entirely loft the toll of the fiid corn to their 
damage, &c. upon which declaration it was demurred in law. 

And the principal caufe of demurrer was, becaufe both the 
plaintiffs had joined in one a&ion, where it appears that their 
interefts are feveral; and Kelynge chief-juftice in his lifetime, 
on the firft opening of the cafe, feemed to be of that opinion. 
And now in this term it was moved again : and Hale chief- 
juftice, and all the court was of opinion, that they might well 
j^in in the a£tion, for though their interefts are feveral, yet 
the not grinding at any of their mills is an intire joint da¬ 
mage to both the plaintiffs, for which they (hall have their 
joint aftion ; for otherwife the damages will be twice reco¬ 
vered if they bring feveral actions (2). 

And 


CORYTON V< 
JLith.-bye. 


(2) This cafe is cited and approved 
of upon this point in 2 Wilf. 423. 
Weller v. Baler ; and on the authority 
of it the court of common pleas held, 
that feveral perfons, called dippers at 
Tunbridge wells, might join in an action 
againft a perfon,' who exercifed the bu- 
finefs of a dipper, not being duly ap¬ 
pointed, and difturbed the plaintiffs 
therein. That cafe was, that of thefe 
dippers there were only 12 in number, 
all women, who were chofen by the 
freeholders of the manor within which 
the wells lay, and approved of by the 
lord of the manor ; and that the bufi- 
nefs of a dipper was to attend the wells, 
and deliver the water to the company 
who reforted there, and the employ¬ 
ment was attended with profits which 
arofe merely* from the voluntary con¬ 
tributions of the company ; and the de¬ 
fendant having afted as a dipper without 
a proper appointment, the dippers joined 


in an action againft her for the difturb- 
ance, which was thought by the court 
to be well brought, becaufe although 
the dippers were feveratly entitled to 
receive for their own feveral ufe fuch 
voluntary gratuities as the company 
were pleafed to give them refpeftively, 
yet with regard to a ftranger’s difturb- 
ing jhem in their employment, they were 
all jointly concerned iu point of intereft ; 
and that it wa 3 a hurt done to them all. 
See 1 Saund. 1^3. Ecclejlun v. Clip- 
/ham. Ibid. 291. b. note 4. Cabell v. 
Vaughan. 

With refpeft to thofe who may join, 
or be joined*in the fame aftion, it is to 
be obftrvcd, that, regularly where two 
or more are jointly entitled, or have a 
joint intereft, they may join in the fame 
aftion j as where ttfro joint owners of a 
fum of money, travelling together on the 
highway, were robbed of the money, and 
thereupon they brought a joint aftimt 
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Coryton verfus Letheby. 

Coryton v. And the court alfo held the prefcription good in the manner 
LiTKsBYii.^ was jaid, and that pleading it by the word “ refpeRively” 
was good enough to avoid prolixity; for other wife the pre¬ 
fcription to repair the mills will be laid twice over. But then 
Hale took an exception, that the prefcription was not well 
alleged that the plaintiffs ought to grind all the wheat, &c. 

“ at 


iigviinft the hundred; and on an ob¬ 
jection being taken to the action be¬ 
cause it was brought jofnt ! y by them, 
whereas each of them ought to have 
had a feparate action, the court held 
that they might join well enough iu 
this cafe, becaufe they were jointly 
entitled to the damages to be recovered 
againft the hundred, though it would 
have been otherwife, if the fum had 
been the feveral property of the parties 
robbed. Dy. 370. a. pi. 59. So in 
2 Leon. ’2. pi. 19. it appears, that 
three men v. crr robbed on the highway, 
and they hr.-e joined in an adtiou 
again it the inhabitants of the hundred, 
and r.o objection was taken to the action 
upon that account. But this, it feeins, 
mull be underllood of three perfons who 
were robbed of property which ( they 
were jointly entitled to. So where A . 
and B brought an action of ajfumjjit, 

and declared that tb ir feveral cattle had 

’ • 

been dillrainech, and that the defendant, 
in confidcration of iol. paid him by the 
plaintiffs, promifed to procure the cattle 
to be re-delivered unto them by inch, a 
time, and that he had not done lb ; after 
vtididl for the plaintiffs, it was objc&ed 
in arreii of judgment, that the plaintiffs 
ought to have brought feveral actions, 
hi regard the promife was not an entire, 
but a feveral, promife made to each of 
the.plaintiffs; but it was adjudged by 


JRol/e chief j ult ice and two other judges, 
againil one, that the adlion was well 
brought jointly by A. and B., for 
though the cattle which belonged Jto 
A. ought to be rellored to him, and 
the other cattle to be rellored to B., and 
fo the thing to be performed was feveral 
and not joint, yet inaftnuch as the 
contrail and conjlIcral'ton were joint, and 
it is not known bow much one gave 
and how much the other, the adtion was 
well brought jointly. 1 Roll. A hr. 31. 
pi. 9. S. C Sty. 136 , 157. 203, Vutix 
v. Steward, and Vaux v. Draper. So 
where two perfons brought an adlion 
for a falfe return to a mandamus, and 
declared of a cullom in the parifli of 
C. for the parilhioners in Eajirr week 
to clccl two perfons to be church¬ 
wardens for the year enfuing. and that 
tin plaintiffs had been deified according 
to the cullom, but tire defendant fur- 
ropate of th- hi!!,op refuted to admit 
them, win s.-upon lin y brought a man¬ 
damus, to which lie faliiy and malicionliy 
returned a ouftom for the vicar to choofe 
one church-■»* ardcr, wherefore he could 
not admit both the parties, but was ready 
to admit one of tlir m, by means whereof 
they could r.ot undertake tin ir faid 
offices ; and after a verdicl.for the plain¬ 
tiff.;, it was moved in arreft of judg¬ 
ment, that the plaintiffs ought not to 
join in the action, for ;!v wrong or 

damage 
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** at the [aid mills, or one of .than,” which may be, though Corytoh v. 
one mill only be an ancient mill, and the other not; for in L iti,e 9 yE * 
that cafe it is.true that they ought ta grind “ at the faid mills, 
or one of them and therefore he iaij that it ought to have 
been laid, that they ought to grind at the faid mills, or one 
of them, lhat is to fay, all the multure which is not ground 


damage to one is not a wrong or da¬ 
mage to the otner, and the office of 
one is not the ofTi. e of the othei ; a.id 
they concluded that by rv.tfon thcivnf 
they could not ini.'.uiai.. tin h bed of¬ 
fices; but after :,d arginnuiti-, j< V- 
nnnt was given ho the pd-bticiha in, 11• 
wliolc conn; /or the matnlrrus, t.id the 
v nole prnfecutiou and chargm th.'renf 
were joint ; atui it in not an oi'i of _.t.>- 

Ui, nor v.as th.r action bougie. t u th.-.t, 
bni. tor the in f'id return, by w!.*- i> .h?y 
were put to the chaige of if 7 
vjy.r. 3 Lev. 362. Ur: ' . Vi , s .f' 

.So where the regifle- or a !•** 1 

to reg tiler a licence of a cr r .: foi a 
conventicle, according to il.e darn*.* 
1 W. and M. r. r£b f. to., an.I upon 
a mandamus to him :■> vcglil .;r it filed cut 
by four or live uf tlie* inhabitant-,, he 
made a fah’c ret ran , upon wliicli tp.c 
inhabitants, who feed out tin* 1 <- 
inns, brought an action again!! him for 
the falfe return, and upon demurrer it 
was holden by the coni', that tlu\ 
rrfgiit all well join in the action again:! 
him for the falfe return. 3 I.tv. 3S3. 
So two or more tenants in common, or 
join'enants, muff join in a quart inf:,Jit 
of an advovvfon, for it is an intirc thing, 
and one of them cannot have a quart 
impedit of a moiety, or of a third or 
fourth part of an advovvfon cf a church, 
but they muff join ; and therefore they 
aught to agree in a prefentatien, though 


at 

it is oihmvifc of coparceners, for if they 
do not agice, the eldelt (hall have the 
pic feirtat ion. Ysroffnindcr ia Aftion, 103. 
But where A. and B were the grantees 

trie next avoidance of a church, and 
oefore any avoidance A. relcafed his 
.•iteull :o l'». and then the church be- 
'M!» j void, it wi", "..olden that B. alone 
JliOuid pr di.nL to the church, and if he 
be dillmbed, might biing a quart im « 
/.•hi in his own name only Cro Eliz. 
or.o. P.f: tt v. I'i'h’jj of Ka-'whh. So 
it: an action on the cafe for arreiling and 
.sopping a fiiip by primefs out of the 
admit ally court pi/dcnitcd !>y the de* 
fendunt, it v.as adjudged that all the 
proprietor; of tiie go<or: ought to join: 
but w hue 01 iy cure brought the a&ion 
and had judgment, the joint proprietor- 
11.Ip not bt sag pleaded iu abatement, the 
'sK'gfiscm. v,:.s adinvjij in error; for 
ti ..ugh it appeared by the dechtratios 
tlia* there were four other joinlcnants 
of tl’.cie goods with the plaint iff, yet it 
diil not ajvpc tr but they were dead, and 
then the plaintiff c.hme was entitled to 
the afti >n ; «nd wherever jointenancy is 
pleaded in abatement, the life of the 
other jointensnt, not named, is averred 
in the'plca, othcnviic it is ill, acco-ding 
to 1 Ssttnd 2()i. Cabell v. Vaughan, 
I balk 3.. Child v. Sands, S C- 3 Lev. 
351.' 4 Mod. 176 181. Skin. 3*4. 
361. 6 Term P.ep. y 06 . Addifon v. 

Gverand. . 

A a* 4 Bui 
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Coxyton v. at the plaintiff Coryton 's mills, at the mills of the plaintiff 
Lithbbye.^ Harvey, and all the multure which is not "round at the plain* 
tiff Harvey's, mills, at the mills of the plaintiff Coryton. And 
Vinuyfden juftice took another exception, that the prtfeription 
was laid too generally ; for it is, that the plaintiffs ought to 
grind ail the multure and corn which is fpent in the defend* 

ant’s 


But if a man fays to two perfons, 
you have murdered J. b.” or im¬ 
putes to them any other Hander, they 
cannot join in one aftion againfl him 
for fpeaking thefe words, but each of 
them mull bring a feparate action, for 
the wrong done to one is no wrong 
done to the other. Cro. Car. 513. Smith 
v. Cooker. So two perfons cannot join 
in an action of falfe imprifonment, or 
affault and battery; for the imprifon- 
ment and battery done to one cannot 
be the fame as that done to another. 
Owen, ic6. Bro. "Joinder in. Adion, 6 s. 
Fitz Joinder in A Elion, 17. But two 
or more partners may join in an aftion 
of flander for words fpoken of them in 
the way of their tiade, whereby they 
havefuftainedfpecial damage. As wlie;e 
two perfons, woolftaplers and copart¬ 
ners, who had bought a quantity of 
wool to be Acighed by themfclves, and 
paid for according to. weight, brought 
an a&ion againft another for faying of 
them in the way of their trade, that 
when the wool was weighed by the 
plaintiffs there was a pound weight con¬ 
cealed under the brafs weight, [fating 
fpecial damage by reafon of fpeaking 
the words ; it was held on a general de¬ 
murrer that they might well join in the 
a£tion, becaufe the damages were joint 
and entire to plaintiffs as copartners 
who were jointly intereflcd, and a mul¬ 


tiplicity of a&ions would be created, if 
the contrary do&rine were to be main¬ 
tained. 3 Bof. & Pull. 150. Cooke v. 
Batchelor. See the form of fuch an ac¬ 
tion in Brownl. Rcdiv. 81. Though 
there was fpecial damage laid in the de¬ 
claration in this cafe, yet if words arc 
actionable only becaufe they were fpo¬ 
ken of perfons in the way of their trade, 
I conceive that two or more partners 
may join in an aflion for the words, 
though they had fuftained no fpecial 
damage thereby. It fhould feem that 
two jointenants, or coparceners may 
join in an aft ion of flander of their title 
to the effate ; for as it muff be fhewn in 
the declaration and proved, that the 
plaintiffs received fnme particular da- 
mag- by reafon of the flander, the da¬ 
mage even, as well as their intereft in the 
effate, is joint. But where a father and 
fon covenanted with a pnrehafer to fell 
lands, &c. and, “ item it was agreed be- 
“ tween tl e parties,” that the purchafer 
fhould pay fo much of the purehafe 
money to the fon, and an a&ion for fuch 
money was brought in the name of both j 
and upon a demurrer to the declaration 
it was held ill, becaufe the duty was 
veiled in the fon, and he alone ought to 
have brought the action; and judgment 
was given for the defendant. 3 Mod. 
263. Tippet v. Hawkey. So with re- 
fpe& to actions brought againjl two ; if 

two 
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ant’s houfe, and therefore the defendant cannot fpend any Corytoh v. 
corn in his houfe unlefs it be firft ground } and fo he cannot LlTHKBYB, t 
feed any poultry, or give any to his cattle, or mate furmity 
with it, (as he faid,) unlefs it be ground, and therefore he faid 
it was unreafonable (3). And for thefe two exceptions, judg¬ 
ment at the prayer of Saunders of counfel for the plaintiffs, 

was 


two men falfely and malicioufly procure 
another to be indicted for a common 
barrator, he may have an action upon 
the cafe in the nature of a confpiracy 
again/} loth ; though in ftrictntfs the pro¬ 
curement of one is not the procurement 
of the other ; fo in the cafe of mainte¬ 
nance and trefpafa, and yet the mainte¬ 
nance or trefpafa of the one is not the 
maintenance or trefpafa of the other. 
Latch. 262. Pencavinv. ‘Trapping. So 
a joint aAion of debt may be brought 
againft feveral perfons to recover one 
penalty upon '.he game laws ; as for in* 
fiance to recover the penalty of $ 1 - un¬ 
der the ftatute 5 Ann. c. 14. f- 4 * f° r 
keeping a lurcher to kill and deftroy the 
game. 2 Eaft 57 .? ”' ( fl ) Handyman v. 
Whitaker. So a joint aAion of debt 
may be brought againit feveral defend** 
ants upon the ftatute 2 & 3 t’ dw. V 
c. 13. for not fetting out their tithes. 
Carth. 361. Bajlard v. Hancock. And 
in both thefe aAions the jury may find 
a verdiA againii fome of the defendants, 
and acquit the reft. For thefe aAions 
are not to be confidered as founded on a 
contract, but on a tort , which is joint 
and feveral, and in which fome may be 
found guilty, and the others acquitted. 
Bro. Refponder , 63. and, not guilty, may 
be pleaded thereto. For if they were 
founded on a contrast the defendants 
would be anfwcrable jointly or not at 


all ; and the jury could not find a ver¬ 
diA againft one of the defendants and 
acquit the others, becaufe the verdiA 
of acquittal of fome would negative the 
joint contraA. . 

But a man cannot bring a joint aAion 
againft two and declare againft one of 
them for an ajfault and lottery, and 
againft the other for taking away bis 
goods, becaufc the trefpaffes are of feve¬ 
ral natures, and againft feveral perfons, 
and they cannot plead to this declara¬ 
tion Sty. 153, 154.. Cutfworth’s cafe. 
So one aAion will not lie againft feveral 
pet Ions for Ip raking the fame words j 
as where a man brought an aAion 
againft two for faying, “ thou haft 
“ ftolen plate from Cambridge of J. S. 
“ and we do arrell thee of that felony ;** 
and th|re being a verdiA for the plain¬ 
tiff, it was moved in arreft of judgment, 
that the aAion does not lie againft two 
jointly, becaufe the words of one are 
not the wo ids of the othea, but there 
ought to have been feveral aAions, in 
like manner as two perfons cannot bring 
a joint aAion for words, and fo it was 
refolved by the court, for thefe feveral 
caufes can no more produce a joint ac¬ 
tion, than their words and tongues may 
be faid to be one. Phlm. 513. Cham - 
berlaine v. Willmore. S. C. Cro. Jac. 
647. I Bulf. 15 Stroud v. Roper. 
But where in an aAion againft hufband 
and wife for that they fpokc of the plain¬ 
tiff 
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Coryton v. was given for the defendant, becaufe he intended to bring a 
Lithebye. new a&ion, and amend thofe faults. 

it is not netef- Note ;—an exception was taken that it was not averred that 

liiy to date that ^ [ m jj) s wcre ancient mills, but the court thought it was 

the mills " ere 0 

ancient mills. good enough without fuch an averment. 


tiff certain i’eandalous words, the jury 
found the halbard guilty, and the wile 
not guilty, the plaintiff fliall have judg¬ 
ment ; For though the action ought not 
to have been brought againll both, and 
therefore if the defendant had demurred 
to the declaration it would have been 
bad, yet the veididt hath cured this er¬ 
ror. i Roll. Abr. ;Sj. (0) pi. t. Sty. 
349. But cher v. Orchard. 0. C. 

This naturally leads me to confider 
what caujcs may he joined in the fame 
declaration. It is faid, that the true 
tell to try whether two counts can be 
joined in the fame declaration is to con 
iider whether there be the fame judg¬ 
ment in both, and not whether they 
both require the fame plea, and when¬ 
ever there is the fame judgment in both, 
they may well be joined. 2 Will. 321. 
Dickon v. Clifton. But in a fuhfequcnt 
cafe it was thought, that this tide or 
left, as laid down in Dickon v C’iftm, 
is rather to© large, and not univcnVdy 
true, though it may be one good 1 ulc 
or teft, among others, to try this point 
by. 3 Yv;!:'. 3 '4. Ma / v. Good/on. It 
has been adjudged, tL^t debt on an 
obligation, and on a mutuatus , may he 
joined in the fame action though the 
former is a con!:art under fcr.l, and the 
other only a fimplc contract, and the 
plea to the one i:. non rjlfuel ttm, and to 
the other ml JeL-t, but the judgment is 
the fame in both. 1 Vent. 366. Deni- 
.<,« v. Palyljin. iho. Car, jtfl. Darker 


v Tay’or. So debt and detinue may 
be joined in the fame adtion, for they 
are of the fame nature; though in 9 Mod. 
9>. Daljlon v. Jut fun. it is faid by the 
court, that it feems iirange that debt 
and detinue Humid he joined, becaufc 
thefc actions have different judgments. 
But debt and tnfpafs, or debt and ac¬ 
count cannot be joined, for they are of 
different natures Bro Joinder in Action. 
9 ’. So debt for rent upon a leafe, either 
bv paid or indenture, and for goods fold 
and delivered may be joined in the fame 
adtion. Bro. Joinder in Anion. 90. G ib. 
H. C. P 5. 4 Bac. Abr. 11. So feve- 
ral trefpafies committed on fcveral days 
and in fivcral places, though feparate 
wrongs, and feveral caufes of adtion, may 
he joined in the fame ailion 8 Rep 87. 
b. Buck mere’s cafe, bo an adtion againfl 
a common carrier upon the cu^om of 
the realm, or for a misfeafance, and 
trover may be joined. 4 Bac. Abr. 11. 

2 Wilf. 319. Dickon v. Clifton, l Vent. 
223. Owen v. L-nvyn , 365. Denfonv. 
Rahhfon. 1 Term Rep. 277. Brown 
v Dixon. So an adtion on the cafe for 
immoderately riding a horfc and trover 
may be joined. 1 Lutw. 98—lot. 
Cowper v. Towers. Cro. Car. 20. Whyte 
v. Ry/Jen. So an adtion on the cafe for 
disturbing the plaintiff in his right of 
common and of cutting and taking 
rnflics upon the common for litter for 
his cattle, and trover may be joined. 

3 Wilf. 456. Bsctu v. Bloom. But 

detinue 



Pafch. 23 ? Car. II. Regis. 


detinue and trover cannot be joined. 
Willes’s Rep. 118. Kettle v, Bromfall. 

So debt upon a bond and upon a judg¬ 
ment may be joined in the fame action. 

I Lutw. 43. Wentworth v. Squib. So 
in 1 Wiif. 248. Duke of Bedford v. Al- 
cocl, it was holden that debt for an 
amercement in a court lect, and a 
mutuatus may be joined, and it was 
faid in that cafe, that the true way to 
judge of this matter is this, that when¬ 
ever the fame procefs and judgment are in 
two counts, they may be joined, other- 
wife they cannot; and for this ’reafon 
it is, that debt on a judgment and a 
mutuatus, or debt on a bond and a mu- 
tuatus may be joined, although different 
picas be required; fee the form of a 
declaration in debt upon an amercement 
and a mutualus. 2 Brown Ent. 83, 84. 

2 Salk. 772. Brook v. KuJUcr. So an 
aftion on the cafe againff the defendant 
for wrongfully and iiijurioufly obltruft- 
ing and hindering the plaintiff from land¬ 
ing his goods upon a yard of the de¬ 
fendant, contrary to a written agree¬ 
ment between them, and trover may be 
joined. 3 Wilf! 748—374. hlnfl v. 
Coodfon. So an a&ion on the cafe far 
not returning to the plaintiff a ipanicl 
delivered by him to the defendant, to be 
viewed and returned in a reafonable 
time, but keeping and detaining, the 
ipaniel from the plaintiff, may be joined 
with a count in trover. 1 Term Rep. 
274. Brown v. Dixon; audit is there 
laid, “ that perhaps the rule of judging 
“ whether two counts can be joined, by 
“ coufidering whether the lame judg- 
“ ment can be* given on both, is not 
** true in its extent; but by adding 
“ another requifite it is univerfally true. 
« For wherever the fame plea may be 
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“ pleaded, and the fame judgment given 
“ on two counts, they may be joined in 
“theTame declaration.” It appears 
however by the before cited cafes where 
it is held that debt on bond and on a 
mutuatus, and debt on bond and on a 
judgment, may be joined, which 1111- 
queflionably is good law, th^t by the 
laft mentioned rule it is not meant that 
no counts can be joined unlefs as well 
the fame plea may be pleaded,_ as the 
famejudgment given on than ; but that 
the meaning of the rule- is, that it is . 
univerfally true as far as it extends; 
and fo it certainly is, and maybe adopt, 
cd with great advantage wherever it 
applies. 

But actions founded upon a tort and 
upon a contract cannot be joined in the 
fame declaration; as njfumpfit 3 nd ac¬ 
tion upon the cafe for a tort, becaufe the 
pleasure different. 1 Term. Rep. 276. 
Broivn v. Dixon. 1 Vent. 366. Deni- 
fon v. Ralphfon. So ajfumpfit and trover 
cannot be joined, and though there is a 
verdict for the defendant on the count 
for the trover, .vet it is faid, that does 
not cure the declaration, but it is bad 
ah with. 2 Lev. igi , I Dims v. Taylor. 

3 Lev. yQ. B.iy: v. Bromuel. 1 Salk. 
:o. Du//: on v. fan fan. 3 Wilf. 354. 
M<jl v. ( load fan. njjt.nifjit , and an 

action upon, the cafe founded upon fraud, 
tr dictit, cannot he joined, becaufe 
they require different pleas. Carth. 189. 
Willett v. Tydy. So a count by the 
plaintiff as executor on a c-ontratt made 
with his'teftator, and a count in his own 
right cannot be joined ; as where H. 
brought an a£tion as adminiftrator to 
A., and declined on an indebitatus af~ 
fumpft to A , and an tnfmul computajfet 
between plaintiff and defendant for 

money 
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money doe to the plamtift himfclf; 
Hob. f>8. RcrrevJai v Palmer. i Sit Ik.. 10. 
Rogers v, \ Term Ktp. 659,660. 

Petrie v. Hanna 5’, 2 Sound. 21 o. a.note. It 
has been fold, that a count for money had 
and received by the defendant to the ufe 
of the executor as fuch, may be joined to a 
count fof money had and received to the 
vfe of the tejlator. 3 Term Rep. 659, 
660. But this feems queitionable ; for 
money received to the ufe of an execu¬ 
tor after the death of the teftator, gives 
a different caufe of adlion to the execu¬ 
tor from that w hich accrued to the tefta- 
tor by the receipt of the money in his 
life time. In the latter cafe, the execu¬ 
tor mull neceffarily fue as fuch, and is 
not liable to cods if he fails in the ac¬ 
tion ; but in the former cafe he need 
not fue as executor, but may bring the 
aftion in his own name; and if he does 
fue as executor, he is liable to cods as 
any other perfon is. 1 Ld- Raym. 437. 
Nicolat v. Killigrew. 2 Ld. Raym. 
j2i 5. Wallis v. Lewis. 2 Term Rep. 
477. Smith v Barrow. It seems to be 
as much a new contraS as if a promijfory 
note, or a bond, had been given to him as 
executor, in which cafe it is held that the 
executor cannot join a count on fuch 
note or bond made to him as executor to 
a count on a promift made, or a debt 
due to the trjlator. JO Mod. 316. 
Betts v. Mitchell. 3 Bof. & Pull. 7. 
Hofier v. Lord Arundel. , For the fame 
reafon it Ihould feem, that an executor 
cannot join an inftmul computaffet for mo¬ 
ney due from the defendant to him as exe- 
tutor, to a count on a promife made to 
the teftator 5 the executor on fuch a 
count being liable tocofts. 1 Ld Raym. 
437. ; for the old notion that the money 
recovered will be affets, and therefore 
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the executor is not fubjedl to cofls, 
which was the ground of the deciiion in 
Sir T. Jones, 47. Bull v. Palmer. 2 Lev. 
165. S.C. feems to be now exploded. 
7 Term Rep. 358, 359. Bollard v. 
Spencer\ but perhaps an itfimulcomputaf¬ 
fet with the plaintiff as executor for mo¬ 
ney due to the tcjlator , may be joined to a 
count on a promife made to the teftator; 
for the accounting with the executor 
does not give a new duty, but only af- 
certains that which was due before, and 
therefore the duty to the teftator is not 
altered thereby. See alfo ante , 47. k. 

Since the former part of this note was 
written the fubjeft of joining counts 
by an executor has been much confi- 
dered; and it is now held that if 
the money recovered on each of the 
counts will be affets according to the 
rule in the before-mentioned cafe of Bull 
x. Palmer, the counts maybejointd in the 
fame declaration. And therefore in the 
cafe of OrJ v. Fcnwitk, 3 Eaft, 104. it 
was held that a count in affumpfit to the 
plaintiff as executrix for money paid by 
her to the defendant’s ufe, may be joined 
with another count on promifes made 
tV the tejlalor. And fo is the cafe of 
Fox wit v. Tremaine, poll. 207. And in 
Cowell v. Watts, 6 Eaft, 403. the court 
held that a count, upon a promife to the 
plaintiff as admintflralrix for goods fold 
arid delivered by her after the death of 
the inteftate, may be joined with a count 
upon an account ftated with her as ad- 
miniflratrix, afiigning as a reafon that 
whenever the money when recovered 
would be affets the counts may be 
joined. But it muft be ftated in the 
count that the duty accrued to the 
plaintiff in his reprefentative capacity of 
executor. It is not enongh to fay that 

it 
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it accrued to him executor, or being exe¬ 
cutor : it mil ft be averred that it ac¬ 
crued to him at executor. And there¬ 
fore where a count, upon an account 
dated with theplaintiff executrix , ( not fay¬ 
ing as executrix,)waR joined with acount 
on a promife to the teftator, it was held 
in error after judgment by nil dicit and 
a writ of inquiry and final judgment 
that thofe two counts could not be 
joined. 5 Eaft, 150. Henjhall v. Roberts. 

So a plaintiff fhall not have an a&ion 
aga'mjl another, to charge him as,cxecu- 
tor, and alfo in his own right; for the 
judgment in the one cafe is de bonis tejla- 
teris, and in the other de bonis propriis . 
Hob. 88. Hcrrttidcn v. Palmer. 2 Lev. 
228. Hall v. Hujfam. Therefore a count 
for money had and received by the de¬ 
fendant at executor for the plaintiff’s 
ufe, or for money lent him as fucb , or 
on an itijimul computajfet of money due 
' from him as fucb , cannot be joined to a 
'count on a promife made by the tefta¬ 
tor. And fuch misjoinder of aftion 
either by or againft an executor, is a 
defedl in fubftance, and therefore bad 
on a general demurrer, or in arreft of 
judgment, or on error. 4 Term Rep,. 
347. Jennings v. Newman. 1 H. Black. 
108. Rofe v. Bowler. 2 Bof. & Pull. 
424. Brigden v. Paries. See the reafon 
thereof poflea 210. 210. a. in the note. 
But a count on an account ftated with an 
executor for money due from the tefkator , 
may be joined to a count on a promife 
made by the teftator. 1 H. Black 102. 
Secar v. Athinfon ; this being the common 
mode of declaring againft executors, to 
fave the ftatute of limitations. So a 
man cannot join trefpafs , and trefpafs on 
the cafe in the fame adion, for they are 
two diftinft things and of different na¬ 
tures, and the judgments arc different; 
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for in trefpafs the judgment N quod cap ;- 
atur, and in trefpafs on the cafe, quodfit 
in mifericordia 1 Ld. Raym. 273, 274. 
Courtney v. Collet. The refult of ail 
thefe cafes feems to be, that wherever 
the fame plea may >be pleaded, and the 
fame judgment given in all the counts 
of the declaration; or whenever the 
counts are of the fame nature , and the 
fame judgment is given on them all, 
though the pleas be different, as in the 
cafe of debt upon bond and on a mulu- 
atus already mentioned, they may well 
be joined. 

(3) The fame obje&ion was taken in 
Hob. 189. Harbin v. Green. Moor, 
887. S. C. and recognized in Willes’s 
Rep. 657. Drale\. Whfief worth, where 
a cuflom for the inhabitants to grind 
all their grain whatfoever by them fpent 
or fold in their faid meffuages at the 
plaintiff’s mills, and not dfewhere, was 
held to be void: for by that cuftom, if 
a man bought corn he could not fell it 
again in corn in his houfe, for he mufl 
firft grind it at thefe mills; and the 
breach was afiigned as well in corn fold 
as fpent; and Lord Hobart wa* of 
opiniA, that if the plahmff had afligned 
i: only in com fpent , it would not have 
ferved. See Doug. 221. Co t t. Ber~ 
lech. The pleading in thjjs cafe fhould 
have been, “ all the corn and grain after 
“ the grinding thereof, or ground, and 
"fpent, &c.” • But it is a good cuftom 
that all the houfeholders and occupiers 
of dwelling-houfes in the parifh of A., 
fhall grind at the plaint iff’* mill ail their 
com which fhall be ufod by them ground 
within the parifh, although the inhabi¬ 
tants are not tenants. 1 Roll. Abr. 
559. pi. 4. Higges v. Gardener. Willes's 
Rep. 654. Drake v. Wig/efwortb. 
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T Xf IL TSHiREy to wit; Beit remembered that heretofore, 
f ' to wit, in the term of St. Michael laft paft, before our 
lord the king at Wtjlminfer came Thomas Chandler , who is 
within the age of twenty-one years, by John Ridley his 
guardian fpecially admitted by the court here, and brought 
here into the court of our faid lord the king then there his 
certain bill againft Richard Filet* gent, in the cuflody of the 
marfhal, See. of a plea of trefpafs upon the cafe, which faid 
bill follows in thefe words, to wit: IViltJIjire , to wit, Thomas 
Chamller y who is within the age of twenty-one years, by John 
Ridley his guardian fpecially admitted by the court here (t). 


(i) If an infant fues or defends by his 
guardian, the guardian mull have a war¬ 
rant, though if he fues by his prochein 
amy or next friend, the prochein amy need 
not; but both the guardian and prochetn 
amy mult be admitted by the court. 
F. N. B. 63. I, 7th edit, a Inft. 261. 

3 Mod. 236. Fitzgerald v. Villiers. 
Cro. Car. 86. Young v. Young. See 
the form of the rule or order fir the 
admiffion. Tijjd's Prac. Forms, 6, 7, 8. 
2 Sell. Prac. 66, 67. Imp. C. P. 625 
—628. 4th edit. A*d if the infant fues 
by guardian or prochein amy, without 
laying in the declaration “ by the court 
*• here fpecially admitted,” it is error. 
X Lev. 224. Combers v. Wat/on. But 
the infertion of thofe words in the de¬ 
claration is holden to be fufficient, 
though there be, no admiffion of the 
guardian, or prochein amy, on the roll. 

4 Rep. 53. b. 54. a. Rawlyn'o cafe. 
1 Sid. 173. Swift v. Nott ; for it is no 
error, but only a mifdemefnor in the 


agent who is employed in the caufe. 
If however in fadt there be an admit- 
fiou of the prochein amy or guardian by 
the court, but it is not entered of record, 
the court will give leave to enter it. 
Cro. Car. 86. Young v. Young. S. C. 
Hutt. 92. I Lev. 224. Combers \. 
Walton. If an infant fues by guardian 
or prochein amy , he cannot afterwards, 
rethove his guardian, or difavow the 
adtion of \usprochein amy. F. N. B. 
63. K. 7th edit, but an infant may 
either have a writ out of the court of 
chancery to remove him, or, which is 
the ufual courfe, may apply to the 
court who may remove him at their 
diferetion. Ibid. Cro. Car. 161. Good - 
win v. Moore. Though the names of 
guardian and prochein amy are often ufed 
indiferiminately, and an infant may fue 
either by one or the other, yet in prac¬ 
tice an infant plaintiff generally fues by 
his prochein amy, but an infant defendant 
mutt in all cafes appear and defend by 

tfl 
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Complains of Richard Vilett gent. being in the cuftody of the 
inartful of the martftalfea of our lord the king before the 
king himfelf, fpr that whereas the fa id Richard r , on the lft 
day of May in the 17th year of the reign of our lord Charles 
the fecond now king of England, &c. at High worth in the 
faid county, was indebted to the faid Thomas in 50I. of good 
and lawful money of England , for money by the faid Richard 
before that time had and received to the ufe of the faid 


Chandler 
v. Vilett. 


MAitatus af- 
Jum'/it, for mo¬ 
ney had and raw 
ceivtd. 


* Thomas, and being fo indebted, he the faid Richard in con¬ 
sideration thereof undertook, and then and there faithfully [ u8 3 
promifed the faid Thomas, that he the faid Richard would well 
and faithfully pay and fatisfy the faid 50!. to the faid Thomas. 

And whereas alfo the faid Richard afterwards, to wit, on the 2d count, nifo 
faid 1 ft day of May in the 17th year aforefaid, at Highworth ^d'rccrirad!* 
aforefaid in the county aforefaid, was indebted to'the faid 
Thomas in 12I. of like lawful money, for other money by the 
faid Richard before that time like wife had and received to the 
ufe of the faid Thomas, and being fo indebted he the faid 
Richard in confideration thereof undertook, and then and there 
faithfully promifed the faid Thomas , that he the faid Richard 
would well and faithfully pay and fatisfy the faid .12I. to the 


his guardian. Co. Litt. 135. b. 2 Inft. 
261. 2 Str. 7S4. Frcfcolcldi v. Kin- 

aft on. 

The rule or order for the admiffion ef 
a prochein amy Should be obtained left,re 
declaration, and a copy thereof annexed 
to it, otherwife the defendant is not 
compellable to plead. Sty. Pr. Reg. 
264. And the attorney for the plain¬ 
tiff, if required mull give notice to the 
defendant’s attorney, of the place of 
abode of the prochein amy. 1 Wilf. 246. 
Tomlin v. Brookes. In like manner the 
rule or order for the admiflion of a 
guardian, fliouldbe obtained before plea, 
aod a copy of it annexed thereto; for 


if an infant defendant appear by at¬ 
torney, though it be in confcquence of 
common procefs with a notice requiting 
him tl appear in that manner, the 
plaintiff may obtain an osder for ftrik- 
ing out the appearance, and that the 
defendant may appear by giyirdian with¬ 
in a certain time, or in default thereof, 
that the plaintiff may be at liberty to 
name a guardian to appear and defend 
for him. Barries, 413. Kerry v. Cade. 
418. Gladman v. Bateman. And a 
fimilar order may be obtained where the 
defendant negle&s to appear at all 2 Str. 
1076. Stone v. Atwoll, 2 Wilf. yo. Ship, 
man v. Stevens . 


faid 
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Chandler 
v . Vilett. 
— 11 . ^ 
Breach. 


Plea. 

Imparlance. 


Non ajfumpft 
infra jtx anna. 


faid Thomas (2). Yet the faid Richard , not regarding his fa id 
feveral promifes and undertakings, but contriving and fraudu¬ 
lently intending craftily and fubtilely to deceive and defraud 
the faid Thomas in this behalf, has not paid the feveral fums, 
amounting in the whole to 62I., to the faid Thomas, nor has 
he in anywife fatisfied him for the fame (although to do this 
he the faid Richard afterwards, to wit, on the til day of 
Auguft in the 21ft year of the reign of our faid lord the now 
king, at Highworth aforefaid in the county aforefaid, was re¬ 
queued by the faid Thomas (3}, but to pay him the fame has 
hitherto altogether refufed and (till refufcs, to the damage of 
the faid Thomas of 80I., and therefore he brings fuit, &c. 

And now at this day, to wit, on Monday next after the 
o£tive of St. Hilary in this fame term, until which day the faid 
Richard Vilett had leave to imparl to the faid bill, and then to 
anfwer, &c. before our lord the king at Wejlminfler comes as 
well the faid Thomas Chandler by his guardian aforefaid, as the 
faid Richard Vilett by William Hewes his attorney, and the 
faid Richard defends the wrong and injury when, &c. and 
fays that the faid Thomas ought not to have or maintain his 
f .id aftion thereof againft him, becaufe he fays, that the faid 
Thomas , on the 23d day of October in the 21ft year of the 
reign of our faid lord the now king, exhibited his faid bill 
againft the faid Richard , and that he the faid Richard at any 
time within fix years next before the day of the exhibiting of 


---- 1 

(2) According to the preftnt mode of 

declaring, thefe two fums of 50I. and 
12I. would be included in one count, dat¬ 
ing that the' defendant was indebted to 
the plaintiff in a certain fcm of money 
more than fufficient to comprehend thefe 
fums; as in this cafe, “ that the faid 
(defendant) on, &c. at, &c. was in- 
« dehted to the faid (plaintiff) in tool. 
« (for inftance) of good and lawful. &c. 
« for fo much money by the faid (de- 
•« fendant) before ;.Vt time had and re- 
« ceived to the ufe of the faid (plain. 


~r --- 

*“ tiff), and being fo indebted, &c.” 
and the plaintiff upon this count would 
now recover thefe two fums of 50I. and 
12I. if lie proved that the defendant had at 
different times received them for his ufe. 

(3) As this declaration is for a pre¬ 
ceding debt, or duty, there is no necet 
fity to lay a time and place of requeft as 
is done here, but the general allegation 
of, “ although often requeued,” is hol- 
den to be fufEcient; fos the bringing of 
the aftion is a fufficient requeft. 2 Saund. 
33. Birks v. Trippet. 


the 
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th? bid biJI did not undertake in manner and form as the faid 
\Thomas has above thereof complained againft him. And this 
he is ready to verify. Wherefore he prays judgment if the 
faid Thomas ought to have or maintain his faid action thereof 
againft him, &c. 

And the faid Thomas fays, that he, by any thing by the 
faid Richard above in pleading alleged, ought not to be barred 
from-having his faid a£tion thereof againft him, becaufe he 
fays that he the bid Thomas at the time of making the feveral 
promifes and undertakings aforefaid, and alfo on the day 
of exhibiting the faid bill of the faid Thomas y to wit, on the 
faid 23d day of Ofi,beru\ the 2 lit year aforefaid, was within 
the age of twenty-one years, to wit, at Highwortb in the 
faid county. And this he is ready to verify} wherefore he 
prays judgment and his damages on occafion of the premifes 
to be adjudged to him, &c. 

General demurrer to the replication, and a joinder in de¬ 
murrer. 

But becaufe the court of our lord the king here is not yet 
advifed what -judgment to give of and upon the premifes, 
a day is therefore given to the parties aforefaid .before our 
lord the king at 11 "ejhuinjier, until ]<> iday un the morrow of 
the Afcenfion, to hear their judgment of and upon the pre- 
mifes, for that the court of our faid lord the king here is not 
yet advifed thereof, &c. 

At which day, before our lerd the ki^g at IFeJlminJlcry 
come the parties aforefaid by their attornies aforefaid, where¬ 
upon all and lingular the premifes being feen, and by the" 
court of our faid lord the king more fully underftoou, and 
mature deliberation thereupon had, for that it appears to the 
court of our faid lord the king now here, that the plea afore¬ 
faid by him the faid Thomas in manner and form* aforefaid 
above in replying pleaded, and the matter in the fame con¬ 
tained, are good and l’ufficient in law for him the bid Thomas 
to have his faid a&ion thereof maintained againft the faid 
Ricbardy it is.confider'ed that the bid Thomas Chandler ought 
to recover his damages againft the faid Richard on occafion 
of the faid premifes : but becaufe it is unknown to the court 
of our faid lord the king now here, what damages the faid 
Vol. II. B b Thomas 
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time of making 
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and of the com* 
m-neement of 
th s fuit, was an 
infant. 
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The fljeriff re¬ 
turns the inqui- 
fiiien 


and final judg¬ 
ment thereon. 


Thomas has fuflained on occafion of the -faId premifes, the 
fheriff is therefore commanded that, by the oath of good and 
lawful men of his bailiwick, he diligently inquire what da-, 
mages the faid Thomas has fuflained, as well on occafion of 
the faid premifes, as for his cofls and charges by him about 
his fuit in this behalf expended, and fend the inquifltion 
which he (hall take thereon to our lord the king at Wefl- 
tnitjier , on Friday next after the morrow of the Holy Trinity , 
under his feal, and the fcals of thofe by whofe oath he (hall 
take that inquifltion, together with the writ of our faid lord 
the king to him therefore dire£led ; the fame day is given to 
the faid Thomas^ there, &c. At which day, before our lord 
the king at Wejlminjler , comes the faid Thomas by his at¬ 
torney aforefaid, and the (herifF of the county of Wilts , 
to wit, John Hall efq. by virtue of the writ of our faid lord 
the king to him thereof dire&ed, returns a certain inquifition 
taken before him at Swindon in the county aforefaid, on the 
ad day of June in the 22d year of the reign of our lord 
Charles the fecond now king of England, &c. by the oath of 
twelve good, &c. by which it is found that the faid Thomas 
Chandler fuflained damages on occafiott of the faid premifes, 
betide his cofls and charges by him about his fuit in that 
behalf expended, to 65I., and for thofe cofls and charges to 
40s. Therefore it is confidered that the faid Thomas Chandler 
recover againfl the faid Richard Vilrtt the damages aforefaid', 
by the inquifition- aforefaid above in form aforefaid found, 
and alfo 5I. for his fafd cofls and charges adjudged of 
increafe to the faid Thomas by the court of our faid 
lord the king now here with his aflent; which faid damages 
in the whole amount to 72I. And the faid Richard in 
mercy, &c. 
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ASSUMPSIT by Chandler an yifant by his guardian againft 

Vtlett i the plaintiff declares upon two promifes that the by rcifon of i«= 
defendant was indebted to him in 50I. and 12I. for monies* 
by the faid defendant before that time had and received to «'» <*» «- 
the ufe of the plaintiff, and being fo indebted the defendant 
promifed to pay thofe monies and had not paid them, where- the tlatute 
fore he brought his adtipn : the defendant pleads in bar ot limitations, 
non ajfumpfit infra fex atmos : to which the plaintiff replies, 
that at the time of the promifes, and alfo at the time of exhi- equity of the 

* fivip 1 f 

biting the bill, he was and ftill is an infant within the age of thereof' though 
21 years ; to which the defendant demurs in law. it is named in 

And it was objected by Cl. Strode of Lincoln's Inn, that this cUufeonly* 
ndtion was limited by the llatute of limitations of 21 Jac. 1. 
c. 16. to be brought within fix years, and the privilege of in¬ 
fancy is not faved by the flatute in this action ; for in the 
reftraining and limiting part of the flatute (</), thisadtion Seft. 3, 
upon the cafe is limited to fix years, and it is not excepted in 
the faving claufe of the adl (e ); for the words are, “ Provided (*) S«a. 7 » 
nevertheless, and be ic further enacted, that if any perfon 
or perfons that is or fhall be entitled to any fueh adtion 
of trefpafs, detinue, action fer trover^ replevin, adtions of 
aceompts, 3dtioris of debt, actions of trefpafs for afiault, n\e- 
nace, battery, wounding, or imprifonment, adtions upon the 
cafe for words, be or fhall be, at the time of any fueh cau(p 
df a£tion given or accrued, fallen or come, within the age of C 
2i years, feme covert, non compos mentis, imprifoned, or 
beyond the feas; that then fueh perfon or perfofts fhall be at 
liberty to bring the fame actions, fo as they take the fame 
within fueh times as are before limited, after their coming to, 
or being, of full age, difeovert, of fane memory, at large, and 
returned from beyond the feas, as other perfons having no 
fueh impediment fhould have done.” Wherefore no adtions 
on the cafe are faved and excepted by reafon of infancy out 
of the body of the adi, except only adtions on the cafe for 

B b 2 words. 
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handler, words. And all other actions on the cafe are limited within 
Viit-TT. t ^ e body 0 f th e a&, and are not faved or excepted in the 
' ~ f cafe of infancy by the faring claufe; and therefore he con¬ 

cluded that the plaintiff Aiould be barred. 

Sfd non allocatur ; for by the court, this a£tion on the cafe 

* * 

is within the equity of the faving claufe of the ad, though it 
be not expreffed ; for the intention of the ftatute was not to 
’ pref rve a trivial aftion on the cafe forflanderous words in rrfpeft 
of infancy, and not to five for the infant an action for a real 


duty, as in this cafe i 
plaintiff (4). 

(4) The fame point was determined 
in the Common Pleas in a fubfequent 
cafe, 2 Mod. 71 Crrfter v. Tomlinfon, 
where the court faid, " that upon the 
“ whole frame of the aft it was ltrong 
«* again 1 ! the defendant, for it would be 
»« very ftrange that the plaintiff might 
«* bring an aftion of debt, and not of 
“ indebitatus afjumpft. When the fcope 
*• of an aft appears to be in a general 
** fenfe, the law looks to the meaning, 
•• and it is to be extended to particular 
“ cafes within the fame re a Ion; and 
«« therefore they were of opinion, tl’.at 
*' aftions of trefpafs mentioned hr the 
•' ftatute are comprehenfive of this sc¬ 
ar tion, becaufe it is a trefpafs upon the 
•‘cafe; and the words of the prouYo 
•• fave the infant’s right in aftions or 
« trefpafs- And though there are par- 
■ » ticuiar words in the ent.fting claufe 
«« which relate to the aftion, yet this 
“ provifo reftrains the feverity of that 
sl claufe, and reftores the common law, 
r * and fo is to be taken favourably ; 
<* this aftion, being within the 
£f f am e rcaion with other aftions therein 
u mentioned, ought alfo to be within the 
'• fame remedy.” See alfo Fitzg. 81. 

II 


wherefore it was adjudged for the 

Note ; 

So where the defend^pt pleaded to an 
aftion of trover, that the caufe of ac¬ 
tion did not accrue to the plaintiff 
within fix years, and the plaintiff re¬ 
plied that he was beyond fea, and upon 
a demurrer to the replication it was ob¬ 
jected, that tin* aftion of trover was 
omitted cut of the ftatute ; for though 
the full words of the third feftion of 
the Itatute are, that an aftion of trover 
Samong others mentioned therein) fhall 
he brought within the time hereafter 
expreifed, yti in the enumerating of 
the actions in the fubfequent part of 
tiie lection limiting them to particular 
times, the aftion of trover is omitted ; 
but all the- court conceived, that not- 
withftnnding fuch omiffion, the aftion 
of trover was implied in the general 
words of ** aftions upon the cafe,” and 
therefore they overuled the objection. 
Cro, Car. 245. Swayn v. Stephens. See 
alfo 3 Bac. Abr. 513. It was holden 
by Lord Holt, that Dublin , or any other 
place in Ireland , is beyond fea within 
this fiatute. 1 Show, y 1. Anon. If 
the plaintiff be in England at the time 
the caufe of aftion accrues, the time of 
limitation begins to run, fo that if he. 


or 
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Notes it was faid, that the infmt fhould have waited until Chanolk* 
his full age, becaufe the fix years were elapfed during his in- VIxett. 
fancy, and«therefore he could only purfue his adlion according 
to the words of the faving ciaufe of the adt, which is in fix 
years after his full age ; but this was not regarded by the 
court. And it feems to me tha{ he m^y well purfue his ac¬ 
tion at any time within age, although the fix years are elapfed : 

See for this the cafe of non claims in fines, 2 lntt. 519. Cot * 
ton's cafe (5). 


or his perfonal reprefentative, does not 
commence an adlion within f ,x years, 
they are barred by the ftatute. 1 Wilf. 
134. Smith v. Hill. So if one plaintiff 
be abroaJ, and the others in England, 
the adlion muff be brought within fix 
years after the caufe of adlion arifes. 
4 Term Rep 516. Perry v. Jachjoa 
By 4 Ann. c. 16. f 17, 18. it is en¬ 
abled, that all fuits and adlions in the 
court of admiralty for Teamen's wages 
fhall be commenced within fix years 
next after the caufe of fueh fuits or ac 
tions (hall accrue, and not after, with 
a provifo in favour of the plaintiff’s 
infancy, coverture, imprii’oument, or 
refidence beyond the feas at the time 
the caufe of adlion accrued. , 

It feents to have been the better opi - 
r.ion, that the exception in the ilatute 21 
jac. l. c. 16., in favour of pcrfoin. being 
beyond fea, extends only to the cafe 
whcie the creditors or plaintiffs were fo 
abfent, and not where the debtors or 
defendants were, becaufe creditors are 
only mentioned in the llatute. 1 .Show. 
99. hall v. IVyhorn 3 Bac. Abr. 514 
But now by the before mentioned fla- 
tute 4 Ann. c. 16. f. 19. it is ena&cd, 
that if any perfon aga'wjl whom any 
adlion lies for feamen’s wages, trefpafs, 
detinue, trover, replevin, adlion of ac¬ 


count, or upon the cafe, (or other ac¬ 
tions mentioned in 21 Jac. I. c. 16. 
f. 3.) was teyond fea at the time that 
fiich adlion accrued, the plaintiff" fliall 
be at liberty to bring his aclion agaioii 
him within the fame time after his re¬ 
turn, as is limited for fuch adlion by the 
llatute of 2i Jac. t. c. 16. and 4 Ana. 
c. 1 6. ^ 

( 5) So the words of the ftatute 4 H. 
7 c. 24. of fines are, “ that infants and 
“ their heirs lhall take their adlion or 
“ entry within five yeais next after they 
“are of the full age of ax yean 
hut ttill it has been ref lived, that an 
infant may, if he pleafes, enter, or have 
his adlion, before he attains his full age, 
a lid avoid the fine. Plow. 366. a. 
Stowe! v. 7 .ouch 1 Leon. 2 15. Cotton's 
cafe. There is a difference in Cotton ’« 
cafe as reported in 2 Juft 319 and fa 
1 Leon 211. Lord Cake reports the 
determination of that cafe to have been 
that where a perfon is beyond fea at the 
time when a fine is levied, and never re¬ 
turns, he is within the exception made 
in the body of the aft of4 H. 7. and 
his heir may enter or take his adlion 
at any time ; but in cafe he does return, 
he or his heir muff enter within tfre 
years after his return ; and that where 
an infant, not being party t© a fine, 
•B b 3 and 
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and having a prefent right, dies during 
his infancy, his heir may enter or take 
his a&ion at any time, and that the fame 
takes place with rtfptft to a man non 
compos, who dies in that fituation, or to 
a man in prifon who dies before he re¬ 
covers his liberty, or to a married wo- 
map who dies in the lifetime of her iinf- 
band ; for all thefe are within the rcaf m 
adjudged of a perfon who is out of 
the realm, but never returns. But in 
Leonard’s report of Cotton’s cafe, An • 
detfon chief juftice is reported to have 
faid, that although the perfon who has 
right is beyond fea at the time of the 
fine levied, and dies beyond fea, yet 
his heir is bound to enter or bring his 
-action within five years after the death 
of his amcf or, provided he is of full 
age and without impediment, for other- 
wife he fhall he for ever barred. And 
the laft refolution upon the fubjeft is 
agreeable to the opinion of / nderfon. 
That cafe was, that the anccftor died 
feiled of certain premifes leaving a 
feme covert his heir at law; upon his 
death a ftranger made a tortious entry 
into the premifes, and was feifed, and 
levied a fine with proclamations: The 


feme covert died while under cover¬ 
ture, tio entry having been made on her 
behalf to avoid the fine, leaving one 
A B. her heir, who laboured under 
none of the impediments mentioned in 
the ilatute 4 H. 7. of fines : it was ad¬ 
judged that the fine was a bar to the 
right of A B. the heir, unlcfs he pur- 
fued his right within five years after the 
death or his anccftor who died under co- 
verturc. And the court faid that the true 
meaning of the ftatute was, that the 
rights of thofe perfons who were under 
difabilities, and of their heirs, were 
faved, as long as the difabilities con¬ 
tinued and live years after, but no 
longer; therefore the heir, not being 
himfelf difabled, was barred, unlcfs he 
purfued his right within five years after 
it accrued by the death of his anceftor 
under a difability, and confequcntly the 
heir, who was the plaintiff in that cafe, 
not having done fo, was prevented by 
the fine from recovering the lands in 
queftion. 3 H. lilac. 584. Dillon v. 
Leman. See 4 Term Rep. 300. Doe 
v Jones , and Doe v. Shane , Ibid. 306. 
note (b). 


Cafe 22. Webber Tivifl. 

Trin. 21. Cur. II. Kegu. Rot. 715. 


DrcUrs'ii n in 
afl'umpfc by a 
iarviviRg puc- 
uer. ■ > 


T on don, to wit. IJE if remembered that heretofore, to 
wit, in the term of St. Hilary la 1 . paft, before our Jord the 
king at Wrjlmuif.tr came John Wibbtr merchant, by George 
Hill his attorney, and brought here into the court of enr faid 
lord the king then there Ms c'rtr.in bill agrinfl John Thill 

merchant 
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merchant in the cuftody of the marfhal, &c. of a plea of tref- Webber v . 

pafs upon the cafe, and there are pledges of profecution, to 

wit, John Doe and Richard Roc, which faid bill follows in 

thefe words, to wit: London, to wit, Joint IVtbber merchant 

complains of J<shu Tivill merchant, being in the cuftody of 

the marfhil of the marfhalfea of our lord the king before the 

Ling himfelf, for that whereas tfie faid John Tivill, on the 

2oth day of September in the year of our Lord 1663, at Lon- e->unt, as 

don, to wit, in the parifli of St. Mary le Bow in the ward of w and 

Cheab , London, was indebted to the faid John Webber and one * d ’ M ® ood5 

‘ ' fold and oeijvt t- 

Robert Pearfon now deeeafed, whom he the faid John has ed. 
furvived(i), in icool. of lawful money of England, as well [ 122 ] 
for the money of the faid John Webber and Robert Pearfon by 
the faid John Tivill before tint time received and had, as foe 
divers goods and merchandizes by the fiid John IVebber and 


Robert Pearfon before tint time fold and delivered, and the 
faid John Tivill , being fo thereof indebted, in confidrratiott 
thereof, undertook and faithfully promil'cd the faid John Web¬ 
ber and Robert Peat fin. that he the f.id John Tivill would 
well and faithfully pay and content the fml 1000I. to tlv' faid 
John Webber and. Robert Petr fin (2). And whereas a ho the 

faid 


ad count, on «» 
account ftated. 


(t) It is ncceflary that all the perfons 
with whom a contraft has been made, 
if living, ffmnkl ioiu in llie aftion .and 
if any of them ate dead, that faff fhoftld 
be Hated, as in this eai'c See l Sauud. 
2 . 91 . f. v. Vaughan. 

(2) Hence it appears, that the com¬ 
mon counts in a declination may be 
contained in one count, ilating that the 
defendant was bubbled to the plaintiff 
in a given fuui (latgc enotigh to com¬ 
prehend all the mom.) , !m U liiepainlilT 
can p.ifiibly recover,) in *oc.r.I. for in. 
fiance, as wtfil for goods fold and deli¬ 
vered by the plaint iff to the defendant, 
as for money lent and advanced, and 
pioney paid by the plaintiff to the de<- 


■ ■ ..Cant, and money had and received 
by the defendant for the plaintiff, and 
iha^ in confnkration thereof, the de¬ 
fendant promifed to pay ; Cro. Jac. 
c.) 5. Ronle v. Rooic ;* and it fhould 
ft, in, that it is not neceffary for the 
plaintiff to prove all the different caufea 
(jfa.hioit fo included in the fame count, 
or in other words, to prove the whole 
romideration laid in order to entitle him¬ 
felf to recover, any more than it is 
when, they are contained in different 
counts; but if he proves, any ope or 
more of the dificirnt caufes of action, it 
is enough ; for the defendant beiq* in* 
debted to the plaintiff for any one cauje, 
appears to be a luflicient eonfideratiop 
b b 4. fop 
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W f bb® r. v. faid John Tivill afterwards, to wit, on the fame day and year, 
, Tivill. ^ to w j t> at Xe«Jc« afoitfaid, to wit, in the parifh and ward 
aforefaid, accounted together with the faid John Wither and 
Robert Pear/on, concerning divers other fums of money before 
that time due from the faid John Tivill to the faid John Web • 
her and Robert Pearfon, and then being in arrear and unpaid, 
and upon that account the faid John Tivill was found in ar- 
' rear to the faid John Webber and Robert Ptarfon in 55I. 1 is. yd. 


(3} of like lawful money 

for the protnife (which the law-raifes) 
of the defendant to pay that money. It 
was formerly holden that upon a count 
for goods fold and delivered, the plain¬ 
tiff was bound to prove more than one 
particular thing fold, (though he may 
now recover for one thing only :) and 
alfo to prove a price agreed upon, other- 
wife the plaintiff would fail. So upon 
a count for work and labour, ufc and 
occupation, and other counts of the like 
nature, the plaintiff was bound to prove 
a price, or fum of money, agreed upon ; 
and therefore where the plaintiff could 
only prove the delivery of the goods, 
or the doing of the work, or the occu¬ 
pation of the eftate by the defendant 
and the like, without any price or fum 
agreed upon to be paid to the plaintiff, 
he was obliged to declare upon a quan¬ 
tum valebant, c! a quantum meruit. But 
this Hri&nefs is now' relaxed, and the 
prefent practice fee ms to be, that the 
plaintiff may, upon a count for goods 
fold and delivered, work and labour, 
ufe and occupation, and the like, reco¬ 
ver what he fnall prove to be due to 
him, notwithflanding there was not any 
^rmr or fum of money agreed upon ; 
though on the other hand, where the 
contract is for a certain price or fum of 


of England , in confideratton whereof 

he 


money, it feems to be underftood, that 
the plaintiff cannot recover upon a count 
on a quantum valebant , or quantum me¬ 
ruit. And indeed thefc Jail mentioned 
counts feem now to be of little or no 
ufe, fo that, it feems, it is not often 
neceffary to infert them in the declara¬ 
tion, Therefore, when the common 
counts are added to one or more fpecial 
ones, for which the adion is principally 
brought, there to prevent an unneceffary 
length in the record, and the expence 
unavoidably attending it, it will perhaps 
be a very proper practice to include the 
common counts in the fame count, as 
is done here. 

(3) The reafon of laying this precife 
fum was, becaufe at the time when this 
declaration was diawn, and indeed till 
within a few years ago. the plaintiff 
was obliged to date in his declaration, 
and prove, the exafl fum agreed upon 
by both parties to be due, and alfo the 
very day o.* the account, otherwile the 
plaintiff would have been nonfuited ; 
but this opinion is now exploded, and 
the plaintiff may, at prefent, reco¬ 
ver part of the fum laid oti this count, 
as well as on any other, and prove the 
account to have been on any day before 
the ail ion was commenced. Bull. Nif. 

PH. 
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he the faid John Tivill afterwards, to wit, on the fame day Webber v . 
and year, at London aforefaid, to wit, in the pari{h and ward Tivill. 
aforefaid, undertook and then and there faithfully promifed the _L ~~ 
faid John Webber and Robert Pearfon , that he the faid John B.each. 
Tivill would well and faithfully pay and content the faid 55h 
I r s. 7d. to the faid John Webber and Robert Pearfon. Y et the faid 
John 'livill not regarding his faid feveral promifes and un¬ 
dertakings in form aforefaid made, but contriving and fraudu¬ 
lently intending craftily and fubtily to deceive and defraud 
the faid John Webber and Robert Pearfon in the life time of 
the faid Robert Pearfon , and the faid John Webber after the 
deah of the faid Robert Pear fin, in this behalf, has not yet 
paid the faid feveral fums of money, amounting in the whole 
to 1055I. iis. yd., or any part thereof to the faid John Web¬ 
ber and Robert Pearfon , or either of them, in the life time of 
the faid Robert Pearfon, or to the faid John Webber after the 
death of the faid Robert Pearfon, according to his faid pro¬ 
milts and undertakings in form aforefaid made, nor has he 
hitherto in any manner contented the faid John Webber and 
Robert Pearfon, or either of them, for the fame, (although to 
do this aftrrwards, to wit, on the ill day of Augujl in the 
20th year of the reign of our lord Charles the Second now- 
king of England, See. at London aforefaid, to wit, in the parifh 
and ward aforefaid, was by the faid John Webber and Robert 
Pearfon in the life time of the faid Robert Pearfon and by the 
faid John Webber after the death of the faqj Robert Pearfon , 
thereto requefted) (4), but to pay the faid IC55I. 11s. yd. to [ 1x3 ] 
the faid John Webber and Robert Pearfon in the lifetime of 
the faid Robert Pearfon, and to the faid John Webber after the 
death of the faid Robert Pearfon, he the faid John Tivill has 
altogether refufed and ftill refufes to pay the fime to the faid 
John Webber i wherefore the faid John Webber fays* he is in¬ 
jured, and has fuftained damage to the value of 1200I. and 
therefore he brings fuit, Sec. 


Pri. 129. Wherefore the prefent prac¬ 
tice is, not to lay a precife fum in the 
declaration, but any fum large enough 
to cover the demand, as is done in other 
counts upon an indebitatus ajjumfjit. 


(4) Here too it is unnecefiary to lay 
a time and place of requeft; the geni¬ 
tal allegation of licet fcpius requifiltu 
being deemed to be fufficicut. See ante, 
U$. note 2. 

And 
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WliBBfcR V. 

Tl 711.*.. 


Pica. 

Non 

infra Jcx anno j. 


Replication 


that the money 
in the faid fe¬ 
deral under- 
takinga fnen- 
tioned whoiiy 
concerned the 
trade of mer¬ 
chandise. 


Ami now at this day,to wit, on Friday next after the mor¬ 
row of the holy Trinity in the fame term, until which day 
the faid John Tiviil had leave to imparl to the faid bill, and 
then to anfwer, See. before our lord the king at Wcjlminjleir 
comes as well the faid John Webber by his attorney aforefaid, 
as the faid John Tiviil by 'John Fox his attorney, and the faid 
John Tiviil defends the wrong and injury when, &c. and 
fays that lie the faid John Webber ought not to have or main* 
tain his faid aflion thereof againft him, beesufe he fays, that 
the [iid bill of the faid John Webber nuns exhibited againjl him the 
Jaid John Tiviil in the faid court of our faid lord the king before 
the king kimfelf at We/lminjler, on the 23 d day of January in the 
20 th year of the reign of our lord Charles the 2 d now king of 
England, LJe. and not before (5), and that he the faid John 
Tiviil did not undertake at any time within fix years next 
before the faid day of exhibiting the faid bill of the faid 
John Webber in manner and ferm as the faid John Webber 
has above thereof declared agiiuft him the faid John Tiviil. 
And this he is ready to verify; wherefore he prays judgment 
if the faid John Wilder ought to have or maintain his faid 
aftion thereof againft him, &c. 

And the faid John Webber fays that he, by any thing by 
the faid John Tiviil above in pleading alleged, ought not to 
be barred from having his faid aflion thereof againft the faid 
John Tiviil, became he fays, that the faid money in the feve- 
ral promifes and^undertakings aforefaid above mentioned, at 
the time of the making of the promifes and undertakings 
aforefaid, became due and payable on trade had between the 
faid John Webber, Robert Pearfon, and the faid John Tiviil , as 
merchants, and wholly concerned the trade of merchandize, 
to wjt, at London alorefaid in the parifh and ward aforefaid. 
And this he is ready to verify; wherefore he prays judgment 


(5) The prefent form of .pleading 
non fijfmjftt infra Jcx annos, is to omit 
the words in italicks, and to aver fimply, 
-«■' that the faid ^defendant) did not un- 
“ dertake and promife at any time 
“ within fix years next before the day 
•* of exhib ting the said bill af the faid 


“ (plaintiff) in K. 13 ., or, of filing out 
of the original writ of the faid (plain. 
“ tiff) in C. B., in manner and form as 
“ the faid (plaintiff) has above thereof 
“ complained againft him; and this, &c. 
“ wherefore, See. 1 ' 


and 
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and his damages on occafion of thepremifes to be adjudged 
to him, &c. 

And the faid John Tivill fays, that the plea aforefaid by 
the faid John Webber in manner and form aforefaid above in 
replying pleadtd, and the matter in the fame contained, are 
not fufiicient in law for the faid John Webber to have his faid 
a&ion thereof maintained againft the faid John Tivill; to 
which the faid John has no neceffity, nor is he bound by the 
law of the land in any wife to anfwer. And this he is ready 
to verify: wherefore for want of a fufficient replication in 
this behalf, he the faid John Tivill, as before, prays judgment, 
and that the faid John Webber m%y be barred from having his 
faid adtion thereof againft the faid John Tivill, Sec. 

And the faid John Webber fays, that the plea aforefaid by 
the faid John Webber in manner and form aforefaid above in 
replying pleaded, and the matter in the fame contained, are 
good and fuflicient in law for the faid John Webber to have 
his faid action thereof maintained againft the faid John 
Tivill; which faid plea and the matter in the fame contained 
he the faid 'John Webber is ready to verify and prove as the 
court, See. and becaufe the faid John Tivill does not* anfwer 
the faid plea, nor in any wife deny the fame, he the faid 
John Webber, as before, prays judgment, and his damages on 
occafion of the premiles to be adjudged to him. See. But 
becaufe the court of our lord the king now here is not ad- 
vifed what judgment to give of and upon the yyremifes, a day 
is therefore given to tke parties aforefaid before our lord the 
king at Wejlminfler , until next after to hear 

their judgment of and upon the premifes, becaufe the court 
of our lord the king is thereof not yet advifed, &c* 


We bus r v. 
Tivill. 


C— ——"J 

Demutier. 


C 124 1 


Joinder. 


Curia adtifari 
•unit. 
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Trinity, 21 Car. 2. Regis. Rot. 715. 


S. C. * Keb. 
6*7. 634. 
j Lrv.a87.S-C. 
cited 1 Verit go. 
The exception 
in the Mature of 
limiutioDS 21 
Jac. 1. c. 16. 
t. 3. of accounts 
which concern 
merchandize, 
that they {hall 
not be limited, 
extends only to 
accounts current 
between mer¬ 
chants, but not 
to accounts 
fiattd between 
them. 


A SSUMPSJT by Webber merchant againft Tivill merchant; 
the plaintiff declares that the defendant, on the 20th 
of September 1663, was indebted to the plaintiff and one 
Pearfon deceafed, whom the plaintiff has furvived, in 1000!., 
as well for money of the plaintiff and the faid Pearfon by 
the defendant before then received and had, as for divers 
goods and merchandizes by the faid plaintiff and Pearfon fold 
and delivered to the faid defendant, and that the defendant 
being fo indebted promifed to pay the faid fum. The plaintiff 
declares alfo, that the defendant had accounted with the faid 
plaintiff and the faid Pearfon for money due from the defend¬ 
ant to the plaintiff, and the faid Pearfon in arrear and unpaid 
and upon fuch account the defendant was found in arrear in 
55I. its. 7d. and being fo found in arrear he promifed to pay 
the faid fum ; yet the faid defendant has not yet paid the faid 
feveral fums in the life time of Pearfon , or after his death to 
rhe plaintiff, wherefore he brought this ail ion. 

The defendant pleads the common pita of the ftatute of 
limitations, namely, “ that he did not undertake within fix 
years next before the exhibiting of the bill, and this, &c. 
wherefore, Sccf 


The plaintiff replies, that the monies in the fevernl pro- 
mifes mentioned at the time of making the faid promifes be- 
[ 125 j came due and payable on trade between the faid plaintiff and 
Pearfon and the faid defendant as merchants, and wholly 
concerned merchandize : and this, &c. wherefore, &c. upon 
which the defendant demurred in law. And the queftion 
was, whether this debt for which the plaintiff has declared in 
manner a fore faid be excepted out of the ftatute of limitations 
of 21 Jac. 1. c. 1 6. or not, the words of which are, “ And 
be it further ena&ed, that all a&ions of trefpafs, detinue, 
a&ions for trover and replevin for taking away of goods and 
cattle, all a&ions of account, and upon the cafe, other than 
fuch acfounts as concern the trade of merchandize between mer¬ 
chant 
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chant and merchant , their factors or fervants, all aHiuns of debt, 
grounded upon any lending or contrail without fpecialty, 
&c.” (hall be fued within the feveral times preferibed in the 
faid all, &c. 

And Jones for the defendant argued, that this cafe is not 
excepted out of the ftatute; for the (latute intends to except 
nothing concerning merchandize between merchants but 
only accounts current between them. And the reafon was, 
becaufe it often happens that merchants, who are as partners, 
or hold correfpondence one with the other in feveral parts of 
the world, may have accounts current between them for 
feveral years before they have an opportunity of meeting to 
flate their accounts, and therefore the ftatute does not mean 
to limit fuch accounts. But here it appears that the account 
for the 55I. ns. 7d. was Jlated and agreed, and then imme¬ 
diately it becomes a debt certain, being afeertained by the 
account, and continually afterwards remains as a dead debt, 
and there is no continuing account between the plaintiff and 
defendant to fave it out of the ftatute of limitations. And 
for this debt, after the account dated, the plaintiff might 
have brought his allion of debt, which would without doubt 
have been limited to'fix years by the ftatute ; and therefore 
it is unreasonable that the plaintiff, by changing his allion of 
debt to an allion on the cafe y (hould elude a ftatute which was 
made for the public good. And he likewife faid, that allions 
of account on accounts between merchants are only excepted ; 
but this is not an aHion of account, .but a bJle action on the 
cafe, which, as it appeared to him, was not excepted at all. 
And as to the other part of the declaration, he faid, that was 
more clear, becaufe it was only a bargain for wares fold, and 
for money lent; and although it concerned merchandize and 
was between merchants, yet that was no reafon why,it (hould 
be excepted out of the ftatute; for if it (hould be excepted, 
by the fame reafon every contrail made between merchants 
would alfo be excepted, which was not the intention of the 
ftatute; for iq the ftatute accounts between merchants only 
are excepted, and not contract likewife. And as to the ob- 
jellion that may be raifed that it is averred in the replication 
to be for merchandizes, he feud, that the replication does not 

(hear 


Webber v. 
Turin..' 

.. 


Dt bt lies on an 
account Sated ; 
and fuch a&ion 
it wi hin the 
fta.utc of limit*- 
tiont. 


Whether any 
other action* 
concerning ac¬ 
count* between 
merchants but 
lAiont of ac¬ 
count are within 
the exception in 
tRc ftatute. 

See pnft. notr(y). 

[1*6] 

Aftions upon the 
cafe for money 
due on a con- 
trad between 
merchant* for 
merchandises 
fold, are limited 
by the ftatute 
and not witifth 
the exception in 
it. 
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Webber verfus Tivill. 

(hew more than is contained in the declaration, namely, that 
the debt was for merchandize fold. In like manner every 
artificer or fiiopkeeper fells merchandize, an/1 yet the c6ntra£t 
is within the ftatute; and fo it is in the prefent cafe; where¬ 
fore he concluded that this cafe was within the limitation and 
not faved out of the ftatute, and that the plaintiff ought to 
be barred. 

Saunders for the plaintiff argued, that this cafe was except* 
ed, and intended to be excepted, out of the ftatute; for he 
faid that, becaufe merchants trade among themfelves at a 
great diftance, and although they make a complete contract, 
yet it may be when they are at a great diftance one from the 
other, as one here in England, and the other at ConJlantinople y 
therefore the ftatute does not intend to limit fuch contrails 
between merchants and their fadors. And perhaps a con- 
trad between merchants may be made by their fadors in 
parts beyond the fea at fo great a diftance, that the merchant 
plaintiff cannot know it, or have any notice of it from his 
fador, till one or two years after, and therefore a merchant 
will be in a worfe fituation than any other if fuch contrads 
{hould be limited. And as to the accouut, he faid that it 
appeared to him to be exnrefsly within the exception of the 
ftatute; for the words are, “ all adions of account, and upon 
the cafe, other than fueh accounts as concern the trade of 
merchandize between merchant and merchant, &c.” (hall be 
limited, &c. So the ftatute does not only except adions of 
account concerning merchandize, but excepts the accounts 
themfelves concerning merchandizes, and therefore an adion 
up§n the cafe concerning fuch account is excepted alfo. 
And this is the more clear, becaufe the exception of accounts 
comes immediately after adions upon the cafe, which (hews 
that thft ftatute intends to except fuch adions upon the cafe 
as concern accounts between merchants, as well as to except 
adions of accounts. For the precife words of exception do 
not except adions of account any more than adions upon the 
cafe, but only the accounts themfelves; and then by con- 
ftrudion of law any adion, whether of account, or upon the 
cafe, concerning fuch accounts between merchants is ex¬ 
cepted, and not limited to fix years. For if another conftruc- 

tion 
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tfon (hould be made no a£lion at all will be exccpttd, and Webber v. 
therefore, though the accounts tlien»fclv<s are not limited, Ttvtti. 
yet if the a£Uonf for the recovery of the debt due upon them T - ' r r 
fliall be limited, the exception will be vain and delufive, 
which never was the intention of the maker of the a£t, where¬ 
fore he prayed judgment for the plaintiff. 

But the whole court was againft the plaintiff for the reafons 
given by Jones (6). And Morton juliice faid that no adiiorx 


(< 5 ) The fettled diftinftion fee ms now 
to be between an open or current ac¬ 
count, and one that is //cited ; the former 
is holden to be within the exception of 
the ftatute, but the latter is barred by it. 
Thus, where an account was made be¬ 
tween F. and B. both merchants, and 
B. acknowledged i2col. to be due, but 
F. claimed more, and before the whole 
account was finifhed, F. died; and his 
executor tiled a bill in chancer)' againil 
B., who pleaded in bar tlie ftatute of 
limitations, and Jones,-Crole, and Baric- 
ley juftices, to whom it was referred, 
certified, that it was no bar, becaufe tlx 
account was not ended, and alfo becaufe 
it was between merchants. Sir IV. 
Jones, 401. Sir George Sandys v. Iiioff 
<well. So where in affumpfit the doubt, 
was, whether the declaration amounted 
to an account fated ; for if it did, then 
from that time it was not within the 
exception in the ftatute, which fays, 
“ other than fuch accounts as concern 
the trade of merchandize between 
“ merchant and merchantfor from 
the dating of the account that becomes 
a certain debt which was before an un¬ 
certain one. therefore though an 

account be running to years or upwards 
between merchants, yet there is no dan¬ 
ger from the llatutc becaufe of the ex- 

12 


but 

ccptiou, which was made for a 1 good 
reafon. And this diverfity between 
accounts Hated and imitated, as it scat 
faid, had been often agreed, and was 
not denied by the court, i Sid. 465. 
Martin v. Dtlho , S. C. 1 Mod. 70. 
1 Vent. 89. 1 Lev. 2t>8. So where m 
an indebitatus affumpft for money had 
and received to the plaintiff ’a utc, and a 
quantum meruit for wares fold, and an 
infimul comput'ffft, ote. the defendant 
pleaded the ftatute of limitations, “ nan 
“ affumpfit infra fx annas the plain¬ 
tiff replied, that this action was ground¬ 
ed on the trade of merchants, and 
brought againft the defendant as faftor, 
ffcc.; the defendant rejoined, that it 
was not an ad on of account , to which the 
plaintiff demurred ; and it was faid by* 
the court that the favingin the ftatute 
extends only to accounts between mer¬ 
chants, their factors* and forvants j and 
an adftion on the cafe will not lie againft 
a bailiff or faftor, where allowances and 
deductions are* to be made, unlefs the 
account be adjufted, and ftattd, a? it 
was refolved in Sir P u ul Ncal’% cafe 
againft bis bailiff. Where the account 
13 once fated, the plaintiff muft bring 
his a£tion within fix years, but if it*be 
adjufted, and a following account if 
added, in fuch cafe the plaintiff ihal] 

sot 
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w f.bb r v. but an atUon of account was excepted by the ftatute; but the 
Tivxt. other juftices faicl nothing thereto, but gave judgment for the 
~~ defendant, that the plaintiff take nothing by his bill (7). 

It was alfo touched by the court that admitting the plaintiff'* 
replication had been good for the money on the account, and 
the action for that h.;d not been limited by the ftatute, yet when 
the defendant had pleaded the ftatute to both promifes in the 

decla- 


aot be barred hy the ftatute, becaufe it 
is a running account. 2 Mod. 311, 312. 
Farrington v. Lee. i Mod. 268. S. C. 
It was alfo adjudged in 4 Mud. 1 oy. 
Chievly v. Bond, that the ftatute excepts 
only accounts which are current between 
merchants, and not any which arc dated. 
It was alfo holden by 'Jeffries lord chan¬ 
cellor that the ftatute of limitations is 
no plea in bar in an open account, r Vern. 
456. Scudamores. White: and in 2 Vern. 
*76 Sherman v. Sherman, it is faid, that 
only open accounts between merchants 
*re faved by the ftatute - . And Lord 
Hardnuiche in a cafe before him in chan¬ 
cery fays, “ that it is a pretty difficult 
conftru&ion how to apply the exception 
in the ftatute relating to merchants 
accounts: It is not, that the defend¬ 
ant may not plead the ftatute in all cafes 
where the account is clofed and con¬ 
cluded between the parties, and the 
dealing and tranfa&ion over. It was 
not the meaning to hinder that; but it 
was to prevent dividing the account be¬ 
tween merchants where it was a running 
Account, when perhaps part might have 
begun long before the time of the fta- 
tnte, and the account never fettled, and 
perhaps there might have been dealings 
and tranfa&ions within the time of the 
ftatute." a Vef. 400- Welford v. Liddel . 
fo where the plaintiff, to a pica of the 


ftatute, replied a bill of Middlefcx, and 
that the defendant promifed to pay 
within fix years before the fuing out of 
the w-it, and it appeared, that all the 
items in the bill whereon the demand 
arofc, except the laft, were above fix 
years Handing before the bill of Middle - 
fex futd out; it was infilled for the 
plaintiff that the laft item being within 
fix years, and this being a current ac¬ 
count never liquidated, fhould draw the 
former items out of the ftatute; but it 
was held by Mr. Juftice Denifon , that 
the claufe in the ftatute of limitations 
about mu-chants accounts extended 
only to cafes where there were mutual 
accounts, and reciprocal demands be¬ 
tween two perfons; bnt if there were 
only a demand by A. againft B. in the 
common way of bufinefs, as by a trades¬ 
man on his cuftomer, that cannot be 
called merchants accounts; and he waa 
clearly of opinion that in that cafe, the 
ftatute was a bar to all demands of above 
fix years (landing. Bull. Nif. Pri. 149,' 
150. Cotes v. Harris. So in the cafe 
of Cranch v. Ktrkman, before Lord 
Kenyon, Peake’s N/fi Prius, 121. which 
was an a&ion for goods fold and deli¬ 
vered by the teftator, tc which the de¬ 
fendant pleaded the general iffue, and 
gave a notice of fet-off for goods fold 
and delivered, Jtc. The defendant’* 

fet-off 
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-declaration which was a good plea prima facie, and the Wfbbe* v. 
plaintiff made an entire replication to the plea, and the re- 
plication wa* bad as to the indebitatus affumpftt , though 
fufficient as to the inftmul computaJTet, yet the replication 


being entire, and bad in part, is bad 


fet-off con lifted of feveral items for 
goods fold at different times from 1783 
to 1788: the plaintiff's demand ac¬ 
crued chiefly in the year 1783, but 
there were two fmall articles fold in 
the year 1789* It was contended on 
the part of the plaintiff that the great- 
eft part of the fet-off was within the 
llatute of limitations, no promife 
being proved within fix years. But 
Lord Kenyun faid he thought this 
was within the exception in the llatute 
as to merchants accounts. He agreed 
that where the demand of one party 
arifes long after the demand of the 
other, that (hall not levive the ante¬ 
cedent account; but this was in the 
nature of a running and mutual ac¬ 
count between the parties, and was 
prcciiely the cafe put by Mr. J. Deii- 
fon in Cotes v. Harris, which his lord? 
ftiip faid he particularly remembered, 
and of which he believed no one hut 
himfelf had taken a note, the report 
of it which appeared in Bulla's Ni/i 
J'rius having been furnifhed by him. 
It was then contended by the plain¬ 
tiff’s counfel, that the exception ex¬ 
tended to no other defeription of per- 
fons but merchants ; but Lord Kenyon 
over-ruled it. .However this opinion 
feems once to have prevailed, as ap¬ 
pears from Chan. Caf. 152. Sherman 
v. Withers , where it was faid that the 
^exception as to otfehants accounts 
7 oi. II. 


in the whole, and ought 

to 

extends only to merchants trad’ng be¬ 
yond fca, and not to inland mer¬ 
chants ; So Atkyns J. 'thought that 
no other fort of tradefmen but mer¬ 
chants were within the benefit of this 
exception, and that it did not extend 
to (hop-keepers, they not being within 
the fame mifehief. 1 Mod. 270. 
Farrington v. Lee. Afterwards it 
was adjudged in Catling v. SloulJing. 
6 Term Rep. 189. that if there bea 
mutual account of any fort between 
the plaintiff and defendant, for any 
item of which credit has been given 
within fix years, that is fuch evi¬ 
dence, of an acknowledgment of there 
being fuch an open account between 
the parties, and of a promife to pay 
the balance, as to take it out of the 
ftatut^. That cafe was, ajfumpftt for 
ufe and occupation,—-the defendant 
pleaded the ftatute, and*a fet-off for 
goods fold and delivered. — Replica¬ 
tion that the defendant Bid promife 
within fix years. The plaintiff's tef- 
tator was an attorney at H., the de¬ 
fendant was a dealer in fnirituou* li¬ 
quors, and a tallow-chandler. There 
was due, from the defendant to the 

teftator at the time of his death, on 
• 

the 20th of G Sober 1788, for rent, 
sool. for nine years and a half, and 
2 cl. for cafh on account. During 
the time thefe arrears of rent were 
becoming jlue, the defendant furnifh- 
Cc «d 
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Wr.5 a tR vt. to be adjudged wholly a 

Tiyili,. ^nd t |j| s ^ as a £ au j t j n 

W 1 I 

nota (8). 

ed the teflator with various articles in 
the way of his trade. The balance 
due to the teftator’s eftate at the time 
of his death was above 1711. There 
never was any fettlcment of account be¬ 
tween the teflator and the defendant. 
The loft half year's arrear of rent , and 
one dr two of the la/i articles of the de¬ 
fendant's bill, were within fx years 
before the plaintiff's <u rit was fued out. 
It was objcdled by the defendant that 
this cafe was not within the exception 
in the ftatute ; and if it w-ere, it 
fhould have been replied fpecially, in 
order to have brought the cafe di¬ 
rectly within the flatute, and in fup- 
port thereof this cafe of IVehler v. 
Tivil!, and the before mentioned cafe 
of Farrington v Lee were cited; and 
it was further contended, that the ex¬ 
ception was confined to accounts cur¬ 
rent between the parties, and therefore 
did not extend to crofs demand' cf a 
diftintft nature, as the demand in this 
cafe was ; tor other wife every crofs 
demand might be converted into an ac¬ 
count current to prevent the operation 
of the ftatute ; but it was adjudged by 
Lord Kenyon and the court, that where 
there is no item of account at all within 
fix years before the action brought, the 
plaintiff will be precluded unfefs he can 
bring his cafe within the txccptfon in 
the flatute ctmcerning met chants ac¬ 
counts, and in fuch cafe his replication 
mud bring his cafe within the flatute. 
But it mull be remembered that there 

a 


rain ft the plaintiff who made it.— 
the replication, as I conceive —quod 


t)te plaintiff is not barred, though there 
has been no tranfa&ion of any kind 
between the parties for fix years; 
for by his replication he infills that 
his cafe never w r as within the flatute, 
for that *• the accounts were between 
“ merchant and merchant,” &c. But 
the cafe before the court fleered wide of 
that objection ; it was not doubted, but 
that a promife or acknowledgment 
within fix years would take the cafe out 
of the flatute, and the only quellion was 
whether'there was not evidence of an 
acknowledgment. There were mutual 
items of accounts, and Lord Kenyon faid 
he took it to have been clearly fettled, 
that every new item and credit in an ac¬ 
count, given by one party to the other, 
was an admiffion of their being fome 
unfettUd account between them, the 
amount of which u’as afterwards to be 
afeertained: and any aft, which the jury 
might couiider as an acknowledgment of 
tts being an open account, was fufficient 
to take the cafe out of the ftatute. That 
daily experience taught us that if that 
rule were overturned, it would lead to in¬ 
finite injuftice. In Cotes v. I/arris all 
the items were on one fide ; and Deni- 
fin J. who well knew what was the 
proper replication in fuch cafes, and 
\va 3 well acquainted with the import 
of the ftatute of limitations, faid, where 
all the items are on onefde, the laft item 
which happens to be within fix ycare 
fhall not draw after it thofe that are of 
longer Handing; but it was not doubted 

there, 
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there, but if there had been mutual de¬ 
mands, the plaintiff might have re¬ 
covered. 

(7) It appears by fome of the cafes 
cited in the preceding note, that the 
law is now taken to be, that the ex¬ 
ception in the Hatute applies alfo *to 
actions on the cafe ; and the diAin&ion 

is, that where there have been mutual, 
current, and unfettled, dealings and ac¬ 
counts between the parties, and any 
of the items are within fix years, the 
plaintiff, to a plea of the llatute that the 
defendant did not promife within fix 
years, may reply generally, that the 
defendant did fo promife , and the rea- 
fon feems to be, becaufe the mutual 
accounts between the parties, for any 
item of which credit has been given 
within fix years, are of ihemftlves 
evidence of there being fuch an open 
account, and of a promife to pay the 
balance : therefore that fort of evidence 
is as proper on the !fTue of non affumtfit 
infra fex armor, as any other evidence 
of an acknowledgment of the debt by 
the defendant, or of his promife to pay 

it, which is always admitted under th 3 t 
ifTue to take the cafe out of the flafutc. 
But where there is no item of account 
at all within fix years, the plaintiff to 
the plea of the llatute mull reply fpe- 
dally as is done in this cafe, (p. 123.) 
in order to bring his cafe within the 
exception in the llatute. However it 
feems formeily to have been holden 
according to the argument of Jones, 
and the opinion of Morion J. that no 
other aftion but of account was excepted 
by the llatute.*And perhaps the ground 
of that opinion was, that a 3 it was agreed 
on all hands that an unfettled account 
«vas within the exception in the llatute. 


and the true iegal remedy, where the 
account is unfettled, being by an a&ion 
of account, therefore the conftrudtion 
of the llatute was, that only aclions of 
account were within the exception.- In 
the before cited cafe of Farrington s'. 
Lee, 1 Mod. 270. which was deter¬ 
mined about five years fubfequent to 
the prefent, it was refolved by North 
chief jullice, IVyndham and Scroggs juf- 
tices, that the exception in the llatute 
goes only to ailions of account, and not 
to other actions. And they took a di- 
verlity betwixt an account current, and 
an account fated. After the account 
Hated, the certainty of the debt appears, 
and all the intricacy of account is out 
of doors. And by North, if after ail 
account Hated, upon the balance of it, 
a fum appear due to either of the par¬ 
ties, which fum is not paid, but is after¬ 
wards thrown into a new account be¬ 
tween the fame parties, it is now' flip- 
ped out of the llatute again. And in 
the feport of the fame cafe, 2 Mod. 312, 
it is faid, that if an a&ion of affanjit for 
goods fold, and on an iufmul cvmpu- 
tajftt be not barred, then '.lie exception 
vvouVl extend to all actions between 
merchants and their favors, as well a3 
to adions of account, which was never 
intended. So in®n a&iyn on the cafe 
on a bill of exchange brought againft 
the drawer, the defendant pleaded that 
the caufc of »aclion did not accrue at 
any time within fix years before the 
exhibiting of the bill ; the plaintiff re¬ 
plied, fhat he and tin? defendant are 
and were merchants,*and that the bill 
of exchange was upon an account be¬ 
tween them concern mg merchandises,and 
it was adjudged by Holt C J and the 
court, upon demuirtr, that bills of ex- 
C c 2 * change 
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change for value received are not fuch ant may plead the ftatute, and the plaintiff 
matters of account as are intended by the may reply that it was an account be- 
exccptionintheitatuteoflimitations;and tween merchants. See the form, tid. 
that by the exception in the ftatute con* Ent. 76. 3 Wilf. 74. 79, 80. Godfrey v. 
cerning merchants accounts, no other ac* Saunders. See ante. 61. 64. Hodfden v. 
*tions are excepted but actions of account, Harridge, 120. Chandler v. Vilelt. 
Carth.226. Cheve/y v.Bond. iShow.341. (8) See 1 Saund. 28. Mancheflcrv. 
S.C. Toan ?&ion of account the defend- Yah, and the authorities cited in note 2. 


Cafe 23. 


Some precedent. 
2 Mont Ent. 
219. 


f)»bt on an 
award. 


(1) See ante 61. 
Hodfden t. Har* 
ridge, note {1}. 


[%) lb. note (2) 

[ 128 ] 

Pla.mift and de- 
fendaifc I'ubmit- 
ted thrmfeiv-s to 
the awatd of’ 
W.C. a*d E N. 
fo at ihey made 
tfxir awa:d bK 


Coppin verfus Hurnard. 

Hil. 21 & 22 Car. 2. Regis. Rot. 1251. 

Cvftolk, to wit. BE it remembered that heretofore, to 
wit, in the term of St. Michael lad paft, before our lord 
the king at Wejhninjler came Thomas Coppin by Edward 
Nelfon his attorney, and brought here into the court of our 
faid lord the king then there his certain bill again ft William 
Hurnard gent, in cuftody of the marfhai of a plea of debt, 
and there are pledges of profecution, to wit, John Doe and 
Richard Roe , which faid bill follows in ihefe words, to wit: 
Suffolk, to wit, Thomas Coppin complains of William Hurnard 
gent, being in the cuftody of the marlhal of the marfhalfea of 
our lord the king before the king himfdf, of a plea that 
he render to him 9I. of lawful money of England, which he 
owes to, and unjuftly detafbs from him, for this, to wit, 
that whereas on the 12th day of September in the 19th year 
of the reign of our lord Charles the 2d, now king of England, 
See. certain fuits and controverfies were moved, had and de¬ 
pending, between the faid Thomas and William , (1) for the 
pacifying and determining of which faid fuits and controver- 
Ces, the faid Thomas and William, on the faid 12th day of 
September in the 19th year aforefaid, at Halefworth in the 
county aforefaidi fubmitted {2) themfdves to ftand to the 
award, order and judgment of one William Cary gent, and 
one Edward Nelfon gent, arbitrators indifferently chofen be¬ 
tween them, fo as the faid award fliould be made by the faid 
arbitrators of and upon the premifes before the laft day of 
Michaelmas term then next following, if they could, and if 
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they could not, then to the award and final determination of Coffin « 
one Richard Coke efq. an umpire indifferently chofen between HvhNA*D 
the find Thomas and William Hurnard, fo as that award (hould fore ,j JC lafl di 


be made of and upon the premifes before the faid laft day of 
Michaelmas term. And the faid Thomas in faft fays, that the 
faid William Cary and Edward Nel/on did not make any award, 
nor could they make any award, between the faid parties, of 
and upon the premifes, before the faid laft day of Michaelmas 
term *, and the faid Richard Coke having notice thereof, and 
having taken upon himfelf the burthen of the faid award af¬ 
terwards, and before the faid laft day of Michaelmas term 
aforefaid, to wit, on the 2fth day of November in the afore- 
faid 19th year of the reign of our faid lord the now king, at 
Halefwortk aforefaid, awarded between the faid Thomas and 
William Hurnard of and upon the premifes {3) in form fol¬ 
lowing, that is to fay, that the faid William Hurnardy on the 
24th day of December then next following, (hould pay to the 
faid Thomas Coppin 9I. as well for money due from the faid 
William Hurnard to the faid Thomas, as for the cofts and 


of Michaelmas 
term, and if thi 
could nrr. the 
to the umpirag 
of R. C. (0 at 
he made his 
award before tfc 
faid laft day of 
Michaelmas 
term. 

The arbitrator. 1 
did not, nor 
could make an; 
awatd. 


(3) Ante, 6*. 
note( 3 ). 


charges of the faid Thomas in and about the profecuting and 

defending of the faid feveral faits, and that on payment of the 

faid 9I., the faid Thomas and William (hould give to each other 

general acquittances*, (4) whereby an a£Uon has accrued to C4) note(4* 

the faid Thomas to demand and have from the faid William 

Hurnard the aforefaid yl. Yet the faid William (although 

often required) has not yet paid the faidupl. to the faid Thomas , 

but to pay the fame to him has hitherto altogether refufed 

and dill refufes, to the damage of the faid Thomas of jol. and 

therefore he brings fuit, See. (5). ^ (5) lb. note (5; 

And now at this day, to wit, on Saturday next after the imparlance, 
oflave of St. Hilary in this fame term, until which day the 
faid William Hurnard had leave to imparl to thS faid bill, and 
then to anfwcr, &c. before our lord the king at Wejlminjler , 
comes as well the faid Thomas Coppin by his attorney aforefaid, 
as the (aid William by JVilliant Cary his attorney, ^nd the Demurrer, 
faid Willibm Hurnard defends the wrong and injury when, 

&c. and fays that the faid Thomas ought not to have or main- 
tain his faid adlion thereof againft him, becaufe he fays that 
the declaration aforefaid, and the matter in the feme con- 

Cc 3 tained. 
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taine d, are not fufficient in law for the faid Thomas to have his 
aforefaid aftion thereof maintained agair.il him the faid 
William Hurnard, to which faid declaration he the faid 
William Hurnard has no neceflity, nor is he bound by the 
law of the land in any wife to anfwer. And this he is ready 
to verify; wherefore for war.t of a fufficient declaration in 
this behalf, he the faid William Hurnard prays judgment, 
and that the faid Thomas may be barred from having his faid 
a&ion thereof againft him the faid William , (6) &c. 

And the faid Thomas fays, that he, by any thing by the 
faid William Hurnard above in pleading alleged, ought not to 
be barred from having his aforefaid aflion thereof againft the 
faid William Hurnard, becaufe he fays, that the declaration 
aforefaid, and the matter in the fame contained, are good and 
fufficient in law for him the faid Thomas to have his aforefaid 
a£lion thereof maintained againft the faid William Hurnard , 
which faid declaration and the matter in the fame contained, 
he the faid Ihcmas is ready to verify and prove, as the court. 
See. and becaufe the faid William Hurnard does not anfwer 
the faid declaration, nor has hitherto in any wife denied the 
fame, the faid Thomas prays judgment, and his debt aforefaid, 
together, with his damages on occaGon of the detention of 
the faid debt, to be adjudged to him, &c. But becaufe the 
court of our faid lord the king now here is not yet advifed 
what judgment to give of and upon the premifes, a day there¬ 
fore is given to the parties aforefaid, before our lord the king 
at Wffiminjltr, until day next after 

to hear their judgment of and upon the premifes, becaufe the 
cofirt of our faid lord the king litre is thereof not yet, &c. 


('') See 5 Mod. 1 ? t. Loaves v. Ber- very little of the ufual form of a de- 
nard, where it is holdcn, that if a plea murrer, but Is ncverthelefs meant to be, 
is ever fo informal, beginning and .end- and in fubftance is, a demurrer, it is 
ing in alalcnnnl, and < indeed partaking good. 
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Hih 21 & 22 Car. 2. Regis. Rot. 1251. 

t\EBT upon an award by Coppin again ft Hurnard the 
plaintiff declares, that wher/as there were divers fuits 
and controverfies depending between the plaintiff and defend¬ 
ant, for the determining of which, the plaintiff and defend¬ 
ant, on the J2th of September in the 19th year of the reign 
oi the now king, fubmitted themfdves to fland to the award 
of William Cary t and Edward Nelfon t arbitrators indifferently 
chofen between them, fo 24 the faid award fhould be made 
by the faid arbitrators of and upon the prcmifes before the 
laft day of Michaelmas term then next following, if they could, 
and if th.’y could not, then to the award and final determi¬ 
nation of one Richard CEe efq. an umpire indifferently 
cholcn between the parties, fo as the faid umpirage fhould be 
nude of and upon the premifes before the faid laft day of 
Michaelmas term aforefuid. And the plaintiff in fa£l fays, that 
the arbitrators did not make, nor could they make, any award 
between the parties aforefaid of and upon the premifes before 
the fdd laft day of Michaelmas term, whereof the faid um¬ 
pire, having notice, and having taken on himfelf the burden 
of the award, afterwards, and before the faid laft day of 
Michaelmas term, to wit, on the 27th of November in the 
19th year aforefaid, made his .umpirage*pn the premifes be¬ 
tween the parties, namely, that the faid defendant at Chrifl- 
mas following fhould pay to the plaintiff 9!. for money due to 
the plaintiff, and alfo for the cofts of feveral fuits at laav ; and 
that on payment of that money both parties fhould give gene¬ 
ral acquittances to each other. And the plaintiff avers non¬ 
payment of the money, whereby an action has accrued, &c. to 
which declaration the defendant demurred in law. 

And it was argued by Jones for the de/endant, that the 
umpirage was void, becaufc the umpire has made his award 
within the'time limited for the arbitrators to make their 
award. For the arbitrators have power to make their award 
at any time before the laft day of Michaelmas term follow¬ 
ing | and the umpire has no power to make Ids award but 

C c 4 only 
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only in cafe the arbitrators cannot make their award. But it 
does not appear here that the arbitrators could not make their 
award *, for although it is averred in the declaration that the 
arbitrators could not make their award, yet this avails nothing, 
unlefs a fpecial caufe be (hewn why they could not make their 
award. For fuppofe that, after the umpire has made hi9 
award, the arbitrators had alfo made their award, which of 
. them is the defendant bound to perform ? Certainly he is 
bound to perform the award of the arbitrators; wherefore it 
follows that the umpire has made his award fooner than he 
ought, and therefore the umpirage is void in law. And he 
cited Barber and Giles’s cafe 1 Roll. Abr, 261. (b) where the 
fjibmiflion was to arbitrators, and if they difagreed then to 
the umpirage of J. S. fo as the award, or umpirage, be made 
before the firft day of May ; in this cafe the umpire cannot 
make any award before the arbitrators have difagreed ; and 
the arbitraors have power to make their award at any time 
before that day, and fo no time limited for the umpire, and 
therefore his power merely void, as it is faid in the book. 
And he alfo cited the cafe of Bernatd v. King 1 Roll. Abr. 
262. (e) where the fubmifljon was to arbitrators, fo as they 
make their award to-morrow, and if they cannot then agree, 
then to the umpirage of T. S-, fo as he make his umpirage 


(e) %. C. Sty. 

306. S.C. cited 
1 Mod. 075- 
Jf a fubmiilion 

#b«theymTke to-morrow, ox the next day, in {hit} cafe the umpire cannot 
their award to. m ake his umpirage on the morrow, although the arbitrators 
declare that they would not any more intermeddle with the 
award. But he faid that, perhaps the umpirage in this cafe 
might have been good, if the arbitrators had met before the 
day and difagreed, and therefore had relinquished their power 
next day, in this to the umpire, and had fo declared it, and all this matter had 
^niTkehi* appeared in the declaration j but now no fuch matter ap- 
umpirage ca the pears in the declaration; wherefore he concluded that the 
declaration was not good, and prayed judgment for the de¬ 
fendant. 

Saunders for the plaintiff argued, that the umpirage was 
well made, and the queition is not fo properly whether the 
umpirage be good, or not, as whether the fubmiffion of the 
parties be wholly void as to the umpire, or not; for by the 
fubmiflion, as well the umpirage* as the award, was limited 


mart o-w t and if 
they, cannot , 
agree, then to 
an umpire, fo as 
tie makes hii 
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to be made before the lad day of Michaelmas term, and 
therefore the umpirage ought of necessity to be made within 
the time limited to the arbitrators to make their award, be- 
caufe the fame time was limited for the one as for the other. 
And therefore to conftrue the fubmiflion to be void, which 
is the proper a£l of the parties, is afvevy hard cafe, if by any 
rcafonable conftruflion it can be otherwife. And he faid, 
that here it may be well conftrued in this manner, namely, 
the parties fubmit to the award of the arbitrators to be made 
before the laft day of the term, if they make any award; 
and if they do not make any, and the umpire (hall make an 
umpirage within the fame time, then the parties (hall (land 
to fuch umpirage. And this was the true fenfe and inten¬ 
tion of the parties, and is not void, but ftinds well with law. 
And lie compared this fubmiflion to a cafe in Dyer 347. a . 
where the condition of an obligation was, that the obligor 
before fuch a day (liould make a leale to the obligee for 
the term of thirty-one years, if A. B. would aflent to it, 
and if he would not aficnt, then for twenty one years, there 
the obligor was bound to make the one leafe or the other 
before the day, although A. B. might aflent at any time be¬ 
fore the day ; and if he aflluted, the obligor was obliged to 
nuke a leafe for thirty-one years, but if he did not, yet he 
was bound to make a leafe for twenty-one years within the 
time. And as to the cafe of Bernard v. King, he faid, that 
there was not any reafon to condruf the umfirage to be good, 
being made within the time which the arbitrators had to mak-j* 
their award, becaufe the umpire had a longer time limited to* 
him to make his umpirage, after the time limited to make ' 
the award was determined, wherefore there was no neceflity 
tp make the umpirage within the time limited for the award. 
But otherwife it is in the cafe at bar, for here the award and 
umpirage were limited together within the fame time, fo that 
the umpirage ought to be made within the time limited for 
the award, or # elfe it cannot be made at all. And as to‘the 
cafe of Barber v. Giles , he anfwered, that the cafe was that 
the arbitrators had time to difagree until the laft minute of 
the time limited for making the award or umpirage ; but he 
fyid, that if the aibitrators will meet before .the time is fo 
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elapfed, and then difagree and declare their difagreement, 
the umpire may well afterwards, and within the time, make 
his umpirage, and it will be good as may be c<ilie£ted out of 
the fame book. For the book fays, that the umpire cannot 
make his umpirage until the difagreement of the arbitrators, 
which implies that he n.ay after their difagreement within 
the time limited : but if the arbitrators defer their difagree- 
ment to the lad inllant of time, then is the power of the 
umpire merely void, as the book fays, namely, by this matter 
ex pojl facia ; but the fubmillion was good at fird, and might 
have taken effeft in the umpirage; and the faid book, he faid, 
does not imply the contrary. And here it is averred that the 
arbitrators did not make, nor could make any award, fo that 
it was impoflible for the arbitrators to make their award, as 
it is averred, wherefore the umpire might well make his um¬ 
pirage 5 for perhaps one of the arbitrators was dead, and 
therefore the arbitrators did not make, nor could they make, 
an award, &c. And to prove the fubmiflion good the cafe 
of Fyall and Varier 1 Roll. Abr. 261. ( b) is exprefs, for 
there was the fame time for the arbitrators and for the um¬ 
pire to make the award, or umpirage, and it was there faid 
that it was good, becaufe it was the exprefs agreement of the 
parties. And in this cafe the umpire having made an um¬ 
pirage, and the arbitrators having made no award, he con¬ 
cluded that the umpirage was well made, and prayed judg¬ 
ment for the plaintiff. <■ 

And after advifmg for one or two terms, the court in this 
term gave judgment for the defendant. And the principal 
reafon was, becaufe the averment in the declaration was not 
fufficient; for the plaintilf has averred that the arbitrators 
did not make, nor could make, any award ; and it is true, that 
at the time of the umpirage made, the arbitrators had not made 
any award, but they might, either then, or afterwards, have 
made their award, and confequently the umpire has made 
his umpirage before it came to his turn. And the averment, 
that the arbitrators could not, is idle and of no fignification ; 
for nothing appears to the court to the contrary but that the 
arbitrators might have made their award, if they would. But 

truQ 
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true it is, if the plaintiff had (hewn that one of the arbitrators Coppin v. 
had been dead, thru it would have appeared to the court that Hurnard.^ 
the arbitrators fottld not make their award, but it does not 
appear fo now. So if the plaintiff had declared that the ar¬ 
bitrators had difagreed about making the award, and they 
had declared that they would not intermeddle any more with 
the award, then by the court, except Twxfden juftice, the 
umpire might well have made his umpirage: but Twyfden [ 133 3 
held that the fuhmiflion as to the umpire was altogether void. 

The cafe, however, as it appears upon the record, was ad¬ 
judged Kit* ti e defendant by the whole court. 

Note; that the cafe of lermiups and Vandeputt in Cro. Car. Arbitrators may 

•' * r within the time 

263. and in 1R0II. Abr. 2*>2, was agreed by the court, name- limit?/m make 
Iv, that the arbitiators, within the time limited to make their 

J * ’ enrols an um- 

award,may cboofe an umpire to make an umpirage after the pire to make an 
time for making their award is determined. (7]. the^ime'ortheir 

award is determined. 


(7) I" the eafe of Fyall v. Farter 
I Roll Abr. 261. pi. 3 it is held, that, 
if there be a fubmiffion to arbitrators 
with this claufe, “ that if they do not 
M end it within ten days they (hall 
“ nominate another that final! end it 
•* within ten days,” and they do 
not agree within ten days, upon which 
they appoint another who makes an 
award within ten days, the umpirage 
is good, becaufe it is the appointment 
of the parties and their fpccial agree¬ 
ment, and by making the umpire 
the authority of the arbitrator deter¬ 
mines. 

If arbitrators chofe an umpire before 
the time allowed for their award was ex¬ 
pired, it was formerly holder, that fuch 
nomination was ipfo faSo void, though 
they abfolutely refolved not to make any 
award themfelves. 1 Salk. 70. Reynolds 
v. Gray . S. C. 12 Mod 120. 1 Ld. 

Raym. 22.2. It was alfo the opinion 


formerly, that the power of the arbitra¬ 
tors was not determined by the ele£lion 
of an umpire within the time limited to 
themfelves, unlefs they abfolutely re- 
fufed to make any award ; and even in 
that cafe the umpirage made within 
the time was void : for though the ar¬ 
bitrator might choofe an umpire at 
any time during the continuance of 
their power, yet the umpire could not 
a<£t until the time fjpr the* arbitrators 
was expired ; but the arbitrators might 
ilill have made an award, t Lev. 302. 
Donat), a v. llcf^al. S. C. Sir T. Raym. 
20j. t Mod. 274. But the law feems 
now to be otherwife. As where in debt 
on bond, -with a condition to perform 
the award of A. and B. fo as they made 
their award on or before the 29/16, of 
June, and if they made no award, then 
to perform the umpirage of him whom 
A. and B. ihould e!c£t, &c. upon nul 
abat'd pleaded, the plaint'ff replied, that 

A. and 
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A. and B. on the 29 th of June defied 
C. to be umpire, and that he had made 
his umpirage, &c. and afligned a breach 
&c. And upon demurrer exception 
was taken, that A. and B. had all the 
29th of June to make their award ; but 
it was over-ruled ; for per Holt chief jnf- 
tice. if a fubmifijon be made to A. 
and B. fo as they make their award be¬ 
fore midfummer, and if they do nol agree, 
then to fuel) umpire as they /hall choofe, 
fo as he makes his umpirage before mid¬ 
fummer, and an umpirage is made ac¬ 
cordingly, it is good, becauft the ar¬ 
bitrators determined their power be¬ 
fore by clefting an umpire. And 
fo it was refolved in the cafe of Travers, 
v. Twijhion 1 Lev. 174. 2 Keb. 15. 
But if an umpire be named in the fub- 
miflion, he cannot make his umpirage, 
before the time is expired which is 
iliven to the arbitrators to make their 

f> 

award. 1 Ld. Raym. 671. Mitchell v. 
Har, 'u, S. C. 12 Mod 512. s ! Salk. 
71, 72. So where the fubmifiiou was 
“ fo as the award be made by the arbi- 
44 trators on or before the 21 il of May, 

44 and if not made before that day, then 
44 to Hand to the award of an umpire 
44 &c.” the arbitrators made no award, 
but chooic an umpire on the 20th of 
May, who awarded, that the defendant 
fhould pay to the plaintiff 40I. before 
the 1 itli day of June following; it 
was ohjet.cd that they had no power 
to chooi'e an umpire on the 20th of 
May, becaufe the arbitrators themfclves 
had power t:il the end of 21ft ol May 
to make their flward : but the objefliou 


v." Chcvall. So where in debt upo* 
bond for the performance of the award 
of J. S. and J. N. fo,as they made it on 
or before the iff day of July, and if not, 
then to the umpirage of J. D. fo as he 
make it on or before the 2d day of July. 
The arbitrators made no award, but 
J. D. made his umpirage on the jirfl day 
of'July ; and upon demurrer it was ob- 
jt&ed that it was made before the time 
allotted by the fubmiflion, bccaufe'the 
arbitrators had the whole day, namely, 
the firft day of July to make their 
award, and this umpirage was made 
on the firft day, and the cafe of Barnard 
v. King was cited ; but it was adjudged 
that the umpirage was good, for the 
parties had exprtlsly given to the um¬ 
pire the firft day for executing his au¬ 
thority ; and the court did not think 
the veafon of the refolution of the cafe 
cited to be of any force, namely, that 
the court would be in confufion to ad¬ 
judge which fhould be good in cafe the 
arbitrators and the umpiie had made 
feveral awaids ; for the award of the 
arbitrators if they had made any would 
be adjudged good, but if they had not, 
then the umpirage fhould bind, aud 
there would be r.o confufion upon con¬ 
currence of authority as to the time, for 
the umpire had not an abfolute, but only 
a conditional concurrence, namely, if 
the arbitrators make no award within 
the time, and they thought the cafe in 
Roll. Abr. was not good law. Sir T. 
Jones, 167, i 68. Case v. Dare. S. C. 

2 Show. 164. And in 2 Term Rep. 
644 645. Roe v. Dot,, it was ohjedfed 
that the two arbitrators, who had 


was difallowed, for the arbitratpis not 
having made any award, the award of the power of naming an umpire, had 
the umpire was good, and judgment for named one before they had entered 
the plaintiff. 1 Lutw. 541 544. Elliott info the examination of the fubjei'l 
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at all ; but the court faid that 
there was not any ground for the ob- 
jedtion ; for it rather feemed to be the 
faireft way of choofing an umpire. 
And they faid that it had been folemnly 
determined in that court about thirty 
years before, that arbitrators might elech 
an umpire the inftant they begafi to 
take the matter into confideration. See 
alfo 2 Barnard, K. B. 154. Cowell v. 
Waller. And it feems to be now fettled, 
that arbitrators cannot proceed on a re¬ 
ference, after they have once named an 
umpire, for then their authority ceafes, 
though the time for making the award 
is not expired. Rep. Prac. C B. 116. 
Danes v. Mon/ey. Vin. Arbitrament 
97. pi. 18. S. C. Hence it feems to 
follow, that the umpire may make his 
umpirage before the time, which is al¬ 
lowed the arbitrators to make their 
award, is expired, notwithllanding what 
is faid by Lord Holt jn the before cited 
cafe of Mitchell v. Harris I Ld Raym. 
671. It was alfo adjudged in C. B. by 
three judges againft the opinion of Pol- 
lexfen C. J. that where a fubmiflion was 
to two arbitrators, and if they make no 
award, then to the umpirage of fuefc 
perfon as they Ihould choofe, and they 
chofe one J. N. who refufed, and then 
they chofe another, fuch nomination 
was a good one, for their power was not 
fo determined by the tleftion of the firft 
umpire, that upon his refufal they could 
not appoint another; and the firft no¬ 
mination being void by his refufal was 
the fame thing as if they had never 
chofen an umpire at all. 3. Lev. 263. 
‘Trippet v. Eyre S. C. 5 Mod. 457. 

2 Vent. 113. 1 Show. 76. But in a 
fubfequent cafe it was faid by Ho't C. J. 
that if arbitrators have authority to 


choofe an umpire, and they choofe one 
accordingly, they have executed thdr 
authority, and cannot make another 
election, though the umpire does not 
accept of the umpirage, but it is other- 
wife if they eleft upon express condition 
that he does not accept it; for then he 
is no umpire unlcfs he accepts it; but 
Rolejly juftice doubted whether an ex- 
prefs condition would make a difference, 
becaufe the words f ‘ if the party ele&ed 
“ will accept it,” feem to be implied 
in the election. i. Salk. 70. Reynolds v. 
Gray. S. C. I. Ld. Raym. 222*. 12 
Mod. 120. But the better opinion 
feems to be that if the umpire elected 
tefufes, the arbitrators may eleft ano¬ 
ther ioties quoties. Com. Dig Arbitra¬ 
ment (F). 

So where arbitrators, having chofen 
an umpire according to their power, 
afterwards joined with him in making 
his award, it-was held notwithllanding 
to be a good one, for in law it is the 
umpirage of the umpire only, who was 
at liberty to take what advice, or opi¬ 
nion, or affillance he pleafed. 3 Burr. 
1474. Soul/by v. Hodgfon. I Black Rep. 
463.^5. C. And if the arbitrators hear 
all the evidence, and afterwards dif- 
agree, and date the evidence to the 
umpire, on which Ite makgs his award 
without re examining the wi'.nejfcs , it f* 
good, unlefs he is required to examine 
them before he makes his award. 4 
Term Rep. 589. Hall v. Lawrence. 
So if an arbitrator makes his award 
without examining the witneffeson oath , 
that is no objection to the validity of 
the award, unlefs it be made at thfftimc 
of their examination, t Bof. Sc Pull. 
91. Bichat Pie. 
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Cafe 24. Barber rerfus Fox. 

Same precedent TTORKsniRE, to wit. Be it remembered that heretofore, to 
i^° d £nt * wit, * n Eojler term laft P a ft» before our lord the king at 

Wtjlminjler came Stephen Barber by James Smith his attor¬ 
ney, and brought here into the court of our faid lord the 
king then there his certain bill againft Humphry Fcx in the 
cuftody of the marfhal, &c. of a plea of trefpafs upon the 
cafe, and there are pledges of profecution, to wit, John Doe 
and Richard Roe , which faid bill follows in thefe words, to 
wit: Torhjhtre , to wit, Stephen Barber complains of Humphry 
Fox being in the cufhdy of the marflial of the marfhalfca of 
our lord the king before the king hirnfelf for this, to wit, 
A. F. father of that whereas one Anthony Fox, father of the faid Humphry, late 
»as bound*to of Thorpe in the parifh of Hatherfeidge in the county of Derby 
the piaimiff by in his life time, t6 wit, on the 17th day of February in the 
nat nd fum of PC ,year of our Lord 1654, by his certain writing obligatory, 
$ai. i*i. ,fealed with the feal of the faid Anthony , bearing date the fame 
- day and year, acknowledged himfelf to be held and firmly 
with a condition bound to the faid Stephen in the fum of 92I. 12s. of lawful 
A^his heirs mone y R n g}and, (i) with a condition to the faid writing fub- 
executors, or feribed, that if the faid Anthony , his heirs, executors, or ad- 
ftouid'pay'jil. miniftrators, or any of them, fhould pay to the faid Stephen 


(1) Here, it feems, Ihould have been “ for which payment well and truly to 
added this allegation, “ to be paid to the {t be made he the faid Anthony bound 
“ faid Stephen, whenever after the faid “ himfelf and hit heirs by the faid writ- 
“ Anthony flwuld be thereto required, “ ing obligatory.*» 


the 
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the full and juft' fum of 51I. 16s. of like money of England , 
at or upon the 18th day of February, which (hould then be in 
the year of our Lord 1656, at or within the then manfion- 
houfe of the Lid Stephen Barber iituate in Uxhill in the faid 
county of Fork, without fraud, or further delay, then the 
faid writing obligatory (hould be void, and of no effed, other- 
wife (hould (land and remain in futl force, and virtue; which 
faid 5th 16s. the faid Anthony in his life time, or the faid 
Humphry after thrf death of the faid Anthony, (of which faid 
Anthony he the faid Humphry is fon and heir) have not, nor 
hath either of them, paid to the faid Stephen, on the faid ! 8th 
day of February in the faid year of our Lord 1656, at the 
faid manfion-houfe of the fafd Stephen according to the form 
and effe£l of the faid condition, whereby the faid writing 
obligatory became forfeited. And the faid Stephen afterwards, 
to wit, on the lft day of "January in the aid year of the 
reign of our lord Charles the fecond now king of England, 
&c. intended to fue the faid Humphry, as fon and heir of the 
faid Anthony his father, on the faid writing obligatory to him 
in form aforefaid forfeited; of which faid intention the faid 
Humphry having notice, he the faid Humphry , on the day and 
year laft aforefaid at Rotberam in the county aforefaid, in con- 
fideration that the faid Stephen, at the fjJecial inftance and 
requeft of the faid Humphry, would then^tforbear his fuit fo 
intended to be profecuted by him the faid 1 Stephen on the faid 
writing obligatory again ft the f^id Humphry as fon and heir 
of the faid Anthony, undertook, artd then and there faithfully 
promifed the faid Stephen, that he the faid Humphry weulS 
well and faithfully pay and content the faid Stephen tlje faief 
S tl. 16s. when he {hould be thereto afterward required. And 
the faid Stephen in fa£t fays, that he, giving credit to the afore¬ 
faid promife and undertaking of the faid Humphry ) did then 
and there at the faid inftance and requeft of the faid Humphry 
forbear his fuit in form aforefaid intended to be profecuted by 
him the faid Stephen on the faid writing obligatory for the 
faid 92I. I2s % againft the faid Humphry as fon and heir of the 
faid Anthony his father, yet the faid Humphry not regarding his 
aforefaid promife and undertaking, but contriving and fraudu¬ 
lently intending craftily and fubtildy to deceive and defraud 

the 
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16s. the bond 
thouid be void. 


. C I. 3 S ] 

but which was 

not paid either 

by A. H. in his 

life time, or by 

the defendant 

his heir after 

his death 
• 

whereby the 
bond was for¬ 
feited. 


and defendant, 
having notice of 
plaintiff's in¬ 
tention to fue 
him on the 
bnnd as heir, 
in coi.fi.ieiution 
plaintiff w u d 
forbear his in¬ 
tended Coir, un¬ 
dertook to p.'y 
the money. 


Averment that 
plaintiff did for¬ 
bear hit intrude*, 
fuit. 


Bte.ch. 
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Barber v. the faid Stephen in this behalf, has not paid the faid 5th i6s< 
Fox. ^ to t j lt . Stephen according to the faid promife and under¬ 
taking, nor has he in any wife hitherto contented him for the 
fame, (although to do this, the faid Humphry afterwards, to 
wit, on the toth day of February in the 22d year of the 
reign of our faid lord the now king, at Rotheram aforefaid in 
the county aforefaid, Was hre quelled by the faid Step her:,) but 
to pay the fame to him, or in anywife to content him for the 
fame has altogether refufed, and yet refulcs, to the damage 
of the faid Stephen of 1 ool. And therefore he brings fuit, 
See. 

The defendant pleads non ojfumpfit , and verdift and judg¬ 
ment for the plaintiff. 


Cafe 24. Barber verjus Fox. 

C 136 ] 

S. v. 1 Vent. ASSUMPSIT, that whereas one Anthony Fox, the father of 
i Keb 811 the hefendant, by his writing obligatory became bound 

836. to the plaintiff in 92I. 12s. upon condition to pay him 

not maintainable 5 1 ** *6s. at a certa h* day paft, which was not paid, and fo 
•gainft an heir the obligation became forfeited, and afterward Anthony Fox 
pay*mon?y due the father died, and the defendant was his fon and heir, 
upon the bond wherefore the plaintiff intended to fue the defendant as fon 
lailtjt ibe heir * and heir on the faid bond ; and the defendant, having ho- 
■was ,tet>rejsly Vice of it, in conlrleration that the plaintiff, at the fpecial 

bound in lie r ‘ 

bond. inftanre and requelt of the defendant, would forbear his in¬ 

tended fuit againft the defendant as fon and heir on the 
faid bond, undertook and promifed the plaintiff to pay him 
the faid 5 * 1. 16s. on requelt 3 and the plaintiff averred for¬ 
bearance, and yet the defendant had not paid the faid money, 
although on fuch a day and year he was requefted, See. to 
the damage of the plaintiff’, See. On non ajpmpfit pleaded a 
verdi£l was found for the plaintiff. 

And now Wejlon moved in arrefl of judgment, that here 
Was no confideration ; for it does net appear that the defend¬ 
ant was fueable upon this bond as fon and heir, for it is not 

fhewn 
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{fiewn that Anthony Fox, the defendant’s anceftor, whofe fon Barbur. v. 
and heir he is, had bound himfelf and his heirs by the faid Fox. 
bond ; and if the heir is not bound exprefsly by name, he is ~ 
not bound at all, and therefore here was no confideration 
to found tins promife ; wherefore judgment was ilaid until 
it ihould be moved on the other fide. 

And afterwards Saunders for the pfaintiff moved for judg* 
ment, and faid, that though the declaration would have been 
bad on demurrer/ yet it is now made good by the verditt ; 
for the jury have found that the defendant was bound as heir 
in the faid bond, for otherwife there was no confideration; 
and they ought to have found that the defendant did not 
undertake, &c. if there was no confideration, or otherwife 
they may be attainted for a falfe verdict; but they having 
found that the defendant did undertake and promife as the 
plaintiff has declared, it ought of necefiity now to be intended 
that Anthony Fox had bound himfelf and his heirs by the faid 
bond. 

Sed non allocatur ; for by the court, though they would 
intend a perfoual lien agaiuft an executor, if he has aflets in 
his hands, though it be not averred, yet they will not intend 
a real lien againft an heir, though he be bound by the bond 
of his anceftor, unlefs it is exprefsly alleged; and there- [ 137 J 
fore they would not intend it here, though it be after ver- 
di& ; wherefore judgment was arrefted ; quod /iota (a). 


(2) But where a father, being in¬ 
debted to J. S. in icol. by bond, made 
a fraudulent deed, and thereby gave 
all his goods to his fon, and died, and 
upon a converfation had concerning the 
fraudulent deed, the fon promifed J. S. 
in confideration he would deliver the 
bond to him, and make an acquittance 
and difeharge to him of the debt, to 
pay him the iojl. ; and an aftion hav¬ 
ing been brought thereon, and a verdift 
for the plaintiff, it was moved in arreft 
of judgment, that the Confideration was 
not good, bccaufe it did not appear 
Vol, II. 


that the fon was liable to* the payment 
of the debt, either as heir? or executor 
or adminillrator, or’executSr of his own 
wrong ; and therefore delivering the 
bond, and making the acquittance or 
difeharge to hfm, was not good. But 
it was anfwered and refolved, that the 
confideration was good ; and it fhould 
be intended that he was liable, or at 
leaft that the difeharge was made to ti e 
party who was liable, for the plaintiff 
promifed to difeharge the debt, and that 
fhould be intended to be made to the 
party who was liable to the payment of 
X) d * it 
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it, or clfe it would be no difchargc. 
l Sid. 31. pi. (9.) If that was in truth 
a fraudulent deed of gift of the goods 
by the father to the fon, as dated in the 
cafe, the fon, after his father’s death, 
would be chargeable for this debt as an 
executor of bis own wrong, though pof- 
ftflion of the goods had been delivered ' 
to him at thi time of the deed. For 
it is holdcn, that if a man makes a 
fraudulent gift of his goods in his life 
time to ouft his creditors of their debts, 
the vendee after his death fhall be 
charged for them. 1 Roll. Abr. 549. 
(C.) pi. 3- A :id the only way in 
which he can be fo charged is, as exe¬ 
cutor of his own wrong. 2 Leon. 223. 
Stamford's cafe. Cro. Jac. *71. Hawes 
v. Leader. Yelv. 197. S C., where it 
is faid, that the goods are liable to the 
creditors in the hands of the vendee, 
as an executor of his own wrong, if the 
deed of gift be fraudulent. And the 
rcafon is, becaufe every intermeddling 
without authority after the death of the 
party makes the per fon fo intermeddling 
an executor of’ his own wrong. Dyer, 
166. b. Stole' scafe. And the fame point 
was recognifed in the cafe of Edwards v. 
Harlen, 2 Term Rep. 587, where it is 
adjudged that, - if a creditor takes an 
abfolute bill of fale of the goods of 
his debtor which is fraudulent againft 
creditors, and the debtor dies, and there¬ 
upon the vendee takes and fells the 
goods, he is liable to be fued as executor 
of his own wrong for the debts of the 
deceafed. Heence it feems to follow that 
the fon was in the cafe in I Sid, liable to 
the payment of the debt, at leaft to the 
extent of the value of the goods, as exe¬ 
cutor of bis own wrong, and therefore 
the delivering of the bond to him, and 


giving him an acquittance, appears to 
be a fufficient confideration to fupport 
his promife. For which rcafon that 
cafe feems to differ mateiudlv from the 
principal one. So whete in ,ijfuinf>fil 
the plaintiff declared, that the defend¬ 
ant’s father bound himfelf to the plain¬ 
tiff in the fum of 400I. for the payment 
of 20ol. and tl.at ihe father was dead, 
and the defendant w.s his fon and heir, 
to whom the plaintiff intimated that he 
intended to luehim as heir for the debt, 
and thereupon the defendant in confi¬ 
deration of forbearance promfed to pay 
&c., and upon non ajfumbfit pleaded, and 
a verdiA for the plaintiff, it was moved 
by Twyfdcn ferjeant in arrtft of judg¬ 
ment, becaufe it was not faid that the 
father bound himfelf and bis heirs , and 
therefore it did not appear that the de¬ 
fendant was liable to an aftion, and fo 
the confideration void. But it was ad- 
juged that it fiiould be intent'* d, it 
being found by the jury, according to 
Hob 216. Bidwell v. Cation, and the 
plaintiff had judgment, (but otherwife 
between Barber and Fox, Trin. 22 Car. 
2. K.B.) St. Paul v. Earl of Rivers. 
‘Triii. 1656. K.B. cited in SirT.Raym. 
123 . But this cafe being afterwards 
cited in Hunt v. Swain, 1 Lev. I f*5. 
S. C. Sir T. Raym. 127. 1 Sid. 24S. 
the court paid no regard to it, and 
Twyfdcn J. faid, he was counfel in it, 
and it was at the time taken to be a 
hard cafe. The cafe of Hunt v. Swain 
was affismpjit againfl; the heir on a pro¬ 
mife, in confideration the plaintiff would 
forbear him until Michaelmas, to pay. 
After verdift for the plaintiff, judgment 
was flaid, becaufe it did not appear that 
the anceftor bound himfelf and bis heirs, 
and the confideration was not to forbeaf 

generally. 
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generally, but to forbear him, who did the verdift does not cure it. For 
not appear to be chargeable; but it was though a verdift will cure a title which 
agreed that if the "declaration had been is imperfeftly or defc&ively Hated, yet, 
that J. S. was Indebted to him and died, if the declaration Hates either a dcfcc- 
and the defendant being his executor tive title, or totally omits to Hate any 
in confideration of forbearance, pro- title or caufe of action at all, a vefdift 
mifedi &c. as before, it would haye # will not cure fnch a defeft. See t Saund. 
been good, breaufe an executor is liable 228. c. Stennel v. Hogg. It feems there- 
without exprefs words; whereupon the fore that the decifion of the court in 
plaintiff, perceiving the judgment of all this cafe is well founded. Indeed it ha# 
the court againlt Him, prayed nil capiat been faid, that if a man binds himfelf 
per hillam , with an intent to commence and his heirs in a bond and dies, and 
a new aft ion. after the obligee fues the heir, who has 

So where the plaintiff deelafed that no affets defeended to him, and tBe heir 
A. fince deceaftd, was indebted to him in confideration that the plaintiff will 
in a certain fum, and after his death in not fue him, promifes to pay the money, 
confideration of the premifes, and that this is no confideration to maintain an 
he at the defendant's inflance, would ujjumpfil ; btcaufc the defendant was not 
forbear and give day of payment of the chargeable without affets. x Roll Abr. 
debt, (not Hating to whom he was to 28. pi. 57. Lord Gray’s cafe; but it 
forbear) the defendant promifed, 5 tc.: Ihould feem that this would not now be 
it w'as holden on demurrer to be no con- fo confidered ; for in the principal cafe 
fideration for the promife ; for a promife it appears that the verdift was founded 
can only be fuHaineil on confideration upon the want of alleging in the decla- 
of benefit to the defendant, or of detri- ration that the auceftor had bound him- 
ment to the plaintiff; and ur.lcfs there felf and his heirs ; and if the heir had 
was fome perfon 4 whom the plaintiff been liable, it feems to follow that for- 
could have fued for his debt, his for- lenrance would have been adjudged a 
bearance was no detriment to him. fuffifcient confideration to fupport the 
4 Eaft, 455. Jones v Stjhburnham. promife without regarding whether he 
It is a principle of law that an execu- had affets or not at the time. And in 
tor does more aftually repiefent the per Lord Gray’ s cafe, .if the defendant had 
fon of his teftator, than the heir does the not any affets he ought to have pleaded 
perfon of hisanceftor: for if a man bind 3 it to the aftion upon the bond : but if, 
himfelf, his executors are bound, though inffead of fo .doing, he defires the ob- 
they are not named ; but it is not fo of ligee to forbear his fuit, and in con- 
the heir. Co. Litt. 2cg. a. And as it is fideration thereof promifes payment, 
not Hated in the principal cafe, that the that appears to be a fulficient confi- 
anceHor of the defendant bound himfelf deration ; for though the forbearance 
and his heirs, without which there is no may be of no benefit to the defendant, 
caufe of a6tion again!! the defendant, it might have been attended with a loft 
the declaration is defeftive in omitting to the plaintiff not to proceed in his 
fo material an allegation, and therefore fuit. So the promife of an heir, in con- 

Dd l iivkration 
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{ideration of forbearance of a fuit in 
chancery to which he was not liable, 
will not fupport an ajfumpft ; as where 
in ajfumpfit the declaration dated, that 
there were controverfies between him 
and ■the defendant for the profits of 
certain lands which the defendant’s 
father had taken in his life time ; and 
that he had' purchafed a writ out of 
chancery again ft the defendant to the 
intent to exhibit a bill againll him. 
Upon the return of the writ for the faid 
profits, the defendant, in confideration 
he lhouid furceafe his fuit, promifed that 
if he could prove that his father had 
taken the profits, or had pofftflioP of 
the land under the title of the plaintiff’s 
father, he would pay for the profits 
of the land, and averred that he had 
fo proved it; and upon non ajfumpfit it 
was found for the plaintiff. But judg¬ 
ment for the defendant ; for by the 
court it is no confideration ; for if the 
father of the defendant did take the 
profits, that is no rcafon why his fon 
fhould anfwer for them ; and therefore 
the fuit is urjuft, and the Haying of it 
no good confideration j but if the fuit 
had been for evidences, or otherHfe, 
tlie Haying of it had been a good con¬ 
fideration ; and belides the plaintiff did 
not allege that 4 ’he was heir or executor, 
and fo had nA colour to charge him ; 
and if it had been fo alleged, yet it was 
jio caufe to charge him for a pcrfonal 
tort. Cro. Eliz. 206. Tooley v. Wind¬ 
ham. 

But with refptdl to executors, if a cre¬ 
ditor forbears at their requelt to fue 
them, that is confulcicd as a fulficient 
confideration to charge them de lonis 
propr'tis , whether they had affets or not 
at ; the time of the promife, and there. 


fore it is not neceffary to aver in tli? 
declaration that they had affets. As if 
A. to whom the tdlator was indebted 
comes to the executor, &nd fays that 
he intends to fue him for the debt, 
whereupon the executor promifes, in 
confideration that the plaintiff will for¬ 
bear him for a rcafouable time, to pay 
him, and A. accordingly forbears to tue 
him for a reafunabf? time, that is a 
good confideration to charge the de¬ 
fendant, in an action upon the cafe, out 
of his own tllate, without affets ; for 
by this promife it is intended as well to 
forbear to fue the executor as to forbeat 
the debt; and a forbearance of a fuit is 
a good confideration without affets at 
the time of the promife. 1 Roll. Abr. 
24. pi. 33. upon a demurrer, where the 
defendant pleaded that he had no affets 
when the promife was made. So if a 
man declares upon a promife againit an 
adniiuiilrator that the intellate was in¬ 
debted to him in Jol. by bond, and 
died, and the defendant, being his ad¬ 
min ill rator, in confideration of the pre¬ 
miles, and that the plaintiff would /pare 
him till fuch a time after, promifed to 
pay him the debt, and avcis that lie 
fpared him till the time, and the de¬ 
fendant had not paid him, &c though 
lie did not lay that he would fpare him 
the debt, or to fue him , yet it lhall be fo 
intended, and therefore the confidera- 
tiou is good. 1 Roll. Abr. ] q. pi. 3. 
So it was faid by Hale C. J. that though 
a bare accounting by the executor with 
a creditor of his tellator will not bind 
the executor to pay de bonis proprils, yet 
a promife in coufideratioii of forbearance 
will. 2 Lev. 122. Hawes v. Smith. All'o 
where the plaintiff having a debt owing 
to him from the tellator on a fimplo 

coutiact. 
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pontraft, the executor in confederation that A. will forbear to fue him until 
the plaintiff would forbear t.o fue him fuch a time, promifes to pay him, this 
until fuch a y'mc, promifed to pay, and is a fufficient confederation to fu^pdft 
the plaintifTaverred that he did forbear the promife. i Sid 89. Scott v. Stevens. 
accordingly, this is a good promife $ So if an executor be indebted to J. S. 
but if the heir had promifed, on for- in tool, who demands the money, thi 
bearance of the fuit, to pay this debt,* executor is chargeable only in refpeft 
no ajfumpfil would have lain againft of affets, and not otherwife ; but if he 
him, becaufe witlfcut confide ration, for promifes to pay the debt at a future 
the heir is not fhargeable to any debt Jay, it becomes his o<wn debt, and to be 
without fpecialty. Yelv. 55,56. Fijh Satisfied out of his own efiate. Yelv. 
V. Richardfon, Cro. Jac. 4'*. S. C. So II. Goring v. Goring. See CrO. Eliz. 
where in affumfit the plaintiif.declared, 91. Trevenian v. Howell. 1 Vjrz. j 26. 
that J S. deviled a legacy to him, and Reech v Kennegal. However though 
made the defendant executor, and the the executor fhould promife upon a 
plaintiff intending to fue him for the fufficient confideration to pay, yet his 
legacy, the defendant, in confideration promife is not binding upon him by 
of forbearance, promifed to pay him; the ftatute of frauds 29 Car. 2. c. 3. 
the defendant pleaded divers bonds and f, 4. unlefs it be in writing. See 
jndgmcnr, and no affets ultra, upon 1 Saund. 210, 211. Forth v. Stanton, 
which the plaintiff demuned, and had notes 1, 2. But a bare promife to pay 
judgment without argument; for it is by the executor, does not make him 
not material whether he had mTets or liable to anfwer out of his own efiate, 
not, for he is charged upon his own but he is Hill chargeable only 3s cxe- 
promife, in confideration of forbearance; cutor, and to the extent of the afTcts in 
and a forbearance of a fuit for a legacy his hands, in the fame manner as he 
is a fufficient confideration. 2 Lev. 3. would have heen had no fuch promife 
Davis v. Reymcr. S. C. 1 Ventj 120. been made And as we have already 
2 Kcb. 758. in wh.ch laft book it is feefl, (1 Saund. 211. note 2.) it makes 
faid, that if it had appeared by the de- no difference, though the executor h*d 
deration that the plaintiff had no caufe made fuch ptomife in* writing This 
of aftion the forbearance would not be point was fully eftabliflv-'d in Rann v, 
fufficient. See 5 Term Rep. 690. Hughes, both in the exchequer chamber 
Deris v. Strutt, that no a diion at law and houfe of lords. 7 Term Rep. 350, 
lies for a legacy ; but in ibis cafe the note (a). 7^rown P. C. 556. S. C. 
forbearance might have been to lue in Upon the principle that there was no 
Chancery, or iu the ccclcfiaftical court, caufe of a&ion againft th.c defendant at 
for the legacy, and then the confident the time of the promife, and therefore 
tion may perhaps be a good one. So forbearance no confideration, Pratt 
if A. together with B is bound to C. C. J. held that an a&ion wSuld got 
for the pioper debt of B , and A. pays lie againft a married woman, who gave 
the money, and B. : dies and make D. a promi(Tory note as a feme foie, and 
bis executor, and D. in confideration after her hulhand’s death j u confidera- 
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tion of forbearance, prom! fed to pay it; 
and though it was infilted, that the de¬ 
fendant being under coverture at the 
time of giving the note, it was void¬ 
able for that reafon, but by her fub- 
fequefit promife, when (he was of 
ability to make a promife, fhc had 
made herfelf liable, and the forbearance 
was a new confederation : yet the C. J. 
held the contrary, and that the note 
was not barely voidable, but abfolutely 
•void; and forbearance, where origin - 
ally there was no caufe of aftion, is no 
confederation to raife an ajjumpfit. But 
he faid it might be otherwife where 
the contract was but voidable; and fo 
the plaintiff was called i Str. 94. 
Loyd v. Lee. So a promife to revive 
a fecurity which is void in its creation. 


is void, though if it were only voidable, 
the fubfequent promife may revive it. 
As where all the creditor^, of an iniol- 
vent confeuud to accept a comm lition 
for their demands upon an afiignment 
of his died? by a deed of trull, to 
which they were all parties, ar.d one of 
them, befote he txecuttd, obtained 
from tht inf.ilvent a p^omilfory note for 
the relidne of his dturned by rtfufmg to 
execute until fuch note was made; it 
was adjudged that the note was void 
in law, as„ a fraud on the reft of the 
creditors ; and a fubfequent promife to 
pay it was a promife without con- 
ltdttaliou, which would not maintain 
an action. 2 Teim Rtp 763. Coclfkolt 
v. Bennett. 


Cafe 25. 
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Audita juertla. 
Co. Enc- 89. a. 
A fimilar pre¬ 
cedent. 


E. S. died in- 
teftate. 


Adminlftration 
granted to the 
netendant. 

f 


T'NGLAND, to wit.,OUR lord the king has fent, to his 
juftices afligned to hold pleas before tht king himfclf, his 
writ clofe in thefe words, to wit Claries the 2d, by the grace 
of'God, of England, Scotland, France , and Ireland, king, de¬ 
fender of the faith, &c. to our jullices afligned to held pleas 
before us greeting : By the great complaint of Edward Turner 
it is grievoufly complained of, and (hewn to us, that whereas 
one Edmund Spicer heretofore, to wit, on the 1 ft day of July 
in the 20th year of our reign, at London, died inteftate, after 
whofe death, to wit, on the 21 ft pay of July in the 20th 
year of our reign aforefaid, at London aforefaid, adminiftra- 
rion of all the goods and chattels which were of the faid 
Edmund Spicer at the time of his death wrs committed by 
Thomas Exton dodor of law, furrogate lawfully appointed 

of 
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of the venerable William Wells Ao&or of divinity official of Turner v. 
the archdeacon of the archdeaconry of Colchejler, to one Daviks. ^ 
Alexander Demsies as the principal creditor of the faid Edmund , 1_ ' ~ * 

and th.it by virtue of the faid adminiflration to the faid 
Alexander Davies fo as aforefaid committed, the faid Alexander 
Davies, as admini/lrator of the gagds^ and chattels of the faid 
Edmund Spicer, afterwards, that is to fay, in the term of St. 

Michael in the faid 7.0th year of our reign, came into our court * 
before us at WJltiin/ler in the county of Middlejex by Richard 
Sower thru his attorney , and brought then there into the faid court 
his certain bill againjl the faid Edward Turner in the cujlody of 
the marjhal, l$c of a plea of tnefpafs upon the cafe, and there were 
pledges of profecution, to wit, John Doe and Richard Roe, by 
which faid bill the faid Alexander Davies as adminijlrator of all 
and fingular the goods and chattels aforefaid , by the name of Alex¬ 
ander Davies adminijlrator of all and Jmgular the goods and chat¬ 
tels, - ights and credits which were oj the faid Edmund Spicer, 
complained of the faid Eduard Turner then being in the cujlody of . 
the mnrfsal of our mar/halfea before us for this , to wit, ( l) that 
whereas the faid Edmund, in hi> life-time, that is to fay, on who brought an 
the i ft day of July in the 20th year of our reign, at the parifh 
of Barking in the county of Ejfex, wa& podl fled of 48I. in tiffin K. B. 
monies numbered as of his own proper monies, and being fo 
thereof pofleffed the faid Edmund afterwards, to wit, on the 
faid day and year in the faid bill mentioned, at Barking afore¬ 
faid, in the county aforefaid,*died fo ptoflcflcd of the faid [ jj8 3 
monies; after whofe death the faid monies afterwards capte 
into the proper hands and poiFcfiion of the faid Edward by 
finding, and that afterwards, to wit, on the 21ft dajTof Juiy 
in the 20th year aforefaid, adminiftration of all and fingular 


(1) The prefent method of declar¬ 
ing is much fhortcr than that which is 
above in italicks ; after ftating the 
granting of the adminiilration as above, 
the declaration would now be in this 
form: “ And whereas alfo the faid 

'* Alexander afterwards, as fuch admt- 
“ nillrator as aforefaid, in our couit be- 


“ fore us at Weftminfttr in the county 
“ of Middlefex, that is to fay, in the 
•“ term of St. Michael in the 2cth year 
** of our reign, by bill, without our 
“ writ, impleaded the faid 'Edward 
** Turner in a plea of trefpafs on the 
“ cafe for that whereas,” Sen. Co. Ent. 
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T«*n*R v. the goods and chattels, rights and credits which were of the 
Davies. ^ £j mutu j Spicer, at Barking aforefaid in the county afore¬ 
faid, was in due manner committed by Thomas. Exton do&or 
of law, furrogate lawfully appointed of the faid William Wells 
doctor of divinity official of the archdeacon of the archdea¬ 
conry of Colehejler , to the faid Alexander, the piincipal creditor 
of the faid Edmund, anct that the faid Edward, although he 
- well knew that the faid monies were the proper monies of the 
faid Edmund in his life-time, and did of rig', t belong and ap¬ 
pertain to the faid Alexander after the death o. the faid Edmund 
by realon of the adminiftration a : orcfaid, yet contriving and 
fraudulently intending craftily and fubtilely to deceive and 
defraud the faid Alexander of the monies aforefaid in that 
behalf (2), had not then delivered to the faid Alexander the 
monies aforelaid, (although the faid Edward afterwards, to 
wit, on the ift day of September in the 20th year aforefaid 
at Barling aforefaid in the county aforefaid, was requelled by 
the faid Alexander ) but the faid Edward afterwards, to wit, 
on the faid ift day of September in the 20th year aforefaid at 
Barling aforefaid in the faid county of EJfex, had converted 
and difpofed thereof to his own ufe and benefit, to the damage 
of the faid Altxinder of 5c!. and thereupon he then brought 
fuit, &c. And the’ faid Alexander brought then there into 
our faid court before us the letters of adminiftratiori afore¬ 
faid, which teflified the committing of the adminiftration 
aforefaid in fjrm aforefaid, the date whereof was the fame 
day and year aforefaid. And it is further fhewn to us in our 
court before us on the behalf of the fa'd Edward Turner, 
fhat fuch proceedings were had in our faid court upon the 
faid bill (o as aforefaid exhibited in our faid court before us 
againfl the faid Edward Turner , that afterwards, to wir, in 
the term oEEaJler in the ilft year of our reign, it was con- 


(2) The ufual way now is, in a dc- " the good and chattels, rights and 
claration in trover, to Hate the granting “ credits, which were of ihe faid Ed- 
61 the letters of adminiftration in this “ mund , Sec.”) and not to ftate it before 
place within a parenthefis thus, {“ to the breach, as is done here. 
m which faid Alexander adminiftration pf 


fidcred 
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fidered by our faid court before us, the (aid court then being 
at Weflminjler aforefaid, that the faid Alexander fliould recover 
againfl the fai^ Edward Turner 5 tl. for his damages which 
he had fuftained as well on occafion of the premife6 f as for 
his cods and charges by him about his fuit in that behalf 
expended, as by the record thereof remaining |n our faid 
court before us at Wejlmuifler aforefaid more fully appears. 
And it is further fiiewn to us on the behalf of the faid Ed¬ 
ward Turner , tha/afterwards, that is to fay, on the 21ft day 
of June in the yefer of our Lord 1669, at Weflmitijler afore¬ 
faid, before Sir John Kelynge knt. our chief-juftice afljgncd 
to hold pleas before us, Sir William Wylde knt. and bart. one 
of our juft ices of the bench, Leoline Jenkins do&or of law, 
judge or lieutenant of the high court of admiralty of England, 
Sir JuJlm'ian Leivin , and Sir Walter LittUion, knts. and 
doctors of laws, John Mills , Edward Alderne, Timothy Bald - 
wyn, and Richard Lloyd, do&ors of law, judges rightly and 
lawfully delegated and appointed by our commiflion under 
our great feal of England , the merits and circumftanccs of 
certain principal caufes of revocation of a grant of letters of 
adminiftralion of the goods, rights and credits of the faid 
Edmund Spicer , being heard, feen and underftood, and fully 
and maturely difcnfled by virtue of an appeal in that behalf 
devolved, which was agitated and depending undecided be¬ 
fore them in judgment, by virtue of a commillum of appeal 
under our great feal of England, betweeu^the faid Alexander 
Davies party appellant and complainant of the one part, and 
one John Spicer, natural and lawful brother on the fide of 
the father of the faid deceafed, party appellant and com¬ 
plainant of the other part, the faid judges delegates right¬ 
fully and lawfully proceeding, the parties aforefaid lawfully 
appearing by their pro&ors before the faid judges delegates 
in judgment •, the party of the faid John Spicer, that fentence 
fhould be given and juftice done for his party, but the party 
of the faid Alexander Davies fentence slfo for his party pre- 
fent, refpeflffycly demanding and praying; the faid judges 
delegates, having the whole and entire procefs in fuch cafe 
before them, proceeded to the definitive fentence of them the 
faid judges delegates in manner and form following, that \$ 

to 
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Tu»mer v. to fay, that becaufe to the faid judges delegates, inafmuch as 
Davies. f rom the things done, cna&ed, deduQed, propofed, alleged, 
L and proved infuch cafe, it appeared clearly foiind on the part 

of the faid John Spicer , that his intention in a certain allega¬ 
tion made among the a£ts of the judge from whom in that 
behalf it was appealed,.in the firft inftance of the caufe, and 
in the proceedings of the faid judge, to the faid judges dele¬ 
gates as aforefaid in that behalf tranfmitteJl, mentioned, and 
in the fame caufe exhibited, was fufficientl]'- and fully found¬ 
ed and proved, and that nothing efFeftual to the contrary on 
the part of the faid Alexander Davies in that behalf was de¬ 
duced, excepted, propofed, alleged or proved, which (hould 
elude or in any manner weaken, the intention of the faid 
John Spicer in that behalf; therefore the judges delegates as 
aforefaid, having firft called on the name of Chrift, and put¬ 
ting and having God alone before their eyes, by and with 
the advice of the learned in the law, with whom in this be¬ 
half they communicated, and maturely deliberated, did pro¬ 
nounce, decree and declare, that the faid John Spicer was and 
is, in the common reputation of men, the natural and lawful 
brother of the faid Edmund Spicer deceafcd, of whofe right 
and credits it was : n that caufe debated, and for the intereft 
of the faid John Spicer, and pronounced and declared that it 
was rightfully and lawfully proceeded in, pronounced, de¬ 
creed and revoked by Leivis Griffin clerk, furrogate of the 
venerable Thomas Exton afevefaid doctor of law official in 


[ MO ] 

Administration 
to the defendant 
was afterward* 
repealed, and 
granted to J. S. 


and throughout the whole archdeaconry of Colchejler , judge 
in the firft inftance of the caufe, and alfo pronounced and 
declared that the letters of adminiftration of the goods, rights 
and credits of the faid Edmund Spicer deceafed, theretofore 
granted to the faid Alexander Davies by the judge, from whom 
there was an appeal in this behalf in the firft inftance of the 
faid caufe, were in fa£t badly and unjuftly, and againft the 
order of law, granted to the faid Alexander Davies , and pro¬ 
nounced, decreed and declared that letters of adminiftration 
of the goods, rights and credits of the faid deceafed (hould, 
and of right ought under proper fecurity, to be committed to 
the faid John Spicer , and accordingly they committed the fame 
to the faid John Spicer , fworn in due form of law, and rati¬ 


fied 
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fied and confirmed the interlocutory decree theretofore made 
and interpofed of revocation of the letters of adminiftration 
of the goods, rights and credits of the faid deceafed, thereto- 
fore granted to the faid Alexander Davies by the faid judge, 
from whom there was in that behalf an appeal in the firft in- 
ftance of the faid caufe, theretofore made and interpofed, as 
by the definitive fentence of the faid judges delegates more 
fully appears. By virtue of which faid premifes, the faid 
judgment fo as afoijsfaid given, for the faid Alexander Davies , 
as adminiftrator of xhe goods and chattels, rights and credits 
of the faid Edmund Spicer , again ft the faid Edward Turner , 
in our faid court before us ought to be void, and of no force 
in law agaiuft the faid Edward . And although by reafon of 
the premiles the faid Edward Turner is become, and is by 
the lav/ of the land chargeable to the faid John Spicer of and 
for the faid 481. in monies numbered, and for that reafon of 
right is difcharged, and ought to be difcharged from every 
execution whatfoever for the faid damages, cofts and charges 
by reafon of the laid judgment had or profecutcd againft him 
at the fuit of the faid Alexander , as the faid Edward Turner 
by ways and means Convenient is ready to verify. Neverthe¬ 
less the faid Alexander Davies , not confidering the aforefaid 
premifes, but contriving very much to aggrieve the faid 
Edward Turner in this behalf, has now lately fued out execu¬ 
tion thereupon againft the faid Edward Turner , and unjuftly 
endeavours, and daily threatens, 'fcnder cobur and pretence 
thereof, to take and arreft the faid Edward Turner by his. 
body in execution for the damages aforefaid, to the manifeft 
damage, prejudice and grievance of the faid Edward Turner t 
and againft the law and cuftom of our realm of England \ 
whereupon the faid Edward Turner befought us of a fit re¬ 
medy to be provided for him in this behalf, and we being 
unwilling that the faid Edward Turner fliould be in any wife 
injured, and being willing that what is juft (hould be done 
in this behalf, ^hat having heard the complaint of the faid 
, Edward Turner in this behalf, and having called before you 
the faid parties, and others whom you (hall think meet to call 
in this behalf, and having hence heard thereupon their rea- 
fons, you caufe full and fpeedy juft ice to be doge to the par¬ 
ties 
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ties aforefaid, as according to law and the ctfftom of our 
realm of England you (hall think fit and juft to be done, 
Witnefs ourfelf at Wejlminfler the 27 th day ..of November in 
the 21ft year of our reign. Afterwards, to wit, on Monday 
next after 15 days of St. Martin in this fime term, before our 
lord the king at IVcJimiijlcr, came the fiid Edward Turner 
by Edward Coleman his attorney, and immediately fan;, hat 
whereas the faid Edmund Spicer heretofore, to wit, m. rfcs 
jftdayofyWy in the 20th year of the'j r< ij?n of i«> i..;d 
lord the now king, at London aforefaid t.ied inreu;v:>. 
whofe death, to wit on the 2,ft Jay of July in th - .f ile: 
20th year of the reign of our faid lord the u--n. 

London aforefaid, adminiftration of all the g.>oos i...i ■ 1. ve -, 
which were of the faid Edmund Spicer at the time o! - r. .-.-.arh, 
was committed by Thomas Exton doifior of it-v, laue-j- 
lawfully appointed of the venerable William Wells dociu- f 
divinity official of the archdeacon of the archdeaconry f 
Colcht jler , to one Alexander Divides as principal creditor of t e 
faid Edmund , and that by virtue of the faid adminiftration to 


the faid Alexander Davies fo as aforefaid committed, the faid 


Alexander Davies , as adminiftrator of the- goods and chattels 
of the faid Edmund Spicer afterwards, that is to fay, in the 
term of St. Michael in the aforefaid 20th year of the reign 
of ouy £dd lord the now king, came into the court of our 
f.iid lord the king before the king himfelf at Wejtminjler in 
the county of JWJdlefx, by Richard Somcr then his attorney, 
and brought then there into the faid court ins certain bill 
..againft the faid Edward Turner in the cuftody of the marfhal, 
. &c. of a plea of trefpafs upon the cafe, and there were 
pledges of profecution, to wit John Doe and Richard Roe, 
by which faid bill, the faid Alexander Davies> as adminiftrator 
of all and fingular the goods and chattels aforefaid, by the 
name of Alexander Davies, adminiftrator of aft and fingular 
the goods and chattels, tights apd credits, which were of the 
faid Edmund Spicer , complained of the faid Edward Turner 
then being in the cuftody of the marfhal of the marfhalfca of 
our faid lord the king before the king himfelf, for this, to 
(1) See p. 137. wit, that {3) whereas the faid Edmund in his life-time, that 
Mie('). t0 f a y on t jj C day of July in the 20th year of the 

reign 
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fiign of our Cud lord'the now king at the parilh of Barking 
iti the county of EJfex, was poflcfled of 48I. in monks num¬ 
ber- d as of his own proper monies, and being fo thereof 
poflcffed the faifl Edmund afterwards, to wit, on the day and 
yeat in the faid bill above-mentioned at Barking aforefaid 
in the county aforefaid, died fo pofiefied of the faid monies, 
after the death of which faid Edmuftd 4 he faid monies after¬ 
wards came into the hands and poflfeffion of the faid Edward 
bv finding, and that afterwards, to wit, on the 21ft day of 
July in the 20th i^eaf aforefaid, adminiftration of all and 
lingular the go^ds and chattels, rights and credits, which were 
of the Did Edmund Spicer, at Barking aforefaid in the county 
aforefaid, was in due manner committed by the aforefaid 
Thomas Exton do£lor of law, furrogate of the faid venerable 
William Wells doflor of divinity official of the archdeacon 
of the archdeaconry of Colchijler , to the faid Alexander prin¬ 
cipal creditor of the faid Edmund, and that the faid Edward, 
although he well knew that the faid monies were the proper 
monies of the faid Edmund in his life-time, and of right did 
belong and appertain to the faid Alexander after the death of 
the faid Edmund by rcafon of the adminiftration aforefaid, 
Jet contriving and fraudulently intending craftily and fub- 
tilely to deceive and defraud the faid Alexander of the monies 
aforefaid in that behalf, (4) had not then delivered to the faid 
Alexander the monies aforefaid, (although the laid Edward 
afterwards, to wit, on the ift day^of September in the 20th year 
aforefaid, at Barking aforefaid, in\he county aforefaid, was 
requefted by the Cud Alexander ,) but that the faid Edward » 
afterwards, to wit, on the faid 1 It day of September in the 1 
2oth year aforefaid at Barking aforefaid in the county of Ejjix 
aforvftid, had converted and difpofed thereof to his own ufe 
and benefit, to the damage of the faid Alexander ok 50!. and 
thereupon he then brought fair, &c. Arid the faid Alexander 
brought then there into the faid court of our faid lord 
the king before the king himfelf the letters of adminiftration 
aforefaid, whi^h teflified the committing of the adminiftra- 
tion aforefaid, in form aforefaid, the date whereof was the 
fame day and year aforefaid. And whereas alfo fuch 
proceedings were had in the faid court of cur Cud lord 

the 
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Turner v. the king before the king himfelf upon the faid bill fo as 

^ Davies. aforefaid exhibited againft the faid Edward Turner , in the faid 
court of our faid lord the king before the king himfelf, that 
afterwards, to wit, in the term of Ea;ier in the 21ft year of 
the reign of our faid lord the now king, it was confidered by 
the faid court of our faid lord the king before the king him¬ 
felf, the faid court thfn bein, at Wejlminfter aforefaid. that 
the faid Alexander fhould recover agau.fi the faid Edward 
Turner 51I. for his damages, which he tu.d iuRained as well 
on occation of the premifes, as for his co^ s and c harges by 
him about his fuit in that behalf expended', as by the record 
thereof remaining in the court of our faid lord the king be¬ 
fore the king himfelf at Wejlminjlcr afortfatd, more fully 
appears. And whereas alfo aftei wards, to wit, on the 21ft 
day of June in the year of our Lord i 06 <j at Wejlminjler 
aforefaid, before Sir John Kelynge knt. chicf-juftice of our 
faid lord the king afligned to hold pleas before the king him¬ 
felf, Sir William Wylde knt. and bart. one of the juftices of 
our faid lord the king of the bench, l.eoline Jenkins do£lor 
of law, judge or lieutenant of the high court of admiralty of 
England , Sir JuJltnian Leiv'tn, and Sir Walter Littleton , knt 1 ?. 
and doctors of law, John Mills, Edward Alderne , Timothy 
Ealdwn, and Richard Lloyd, dodlors of law, judges rightly 
and lawfully delegated and appointed by a commilTion under 
our faid lord the king's great feal of England, the merits and 
circumftances of a certain principal caufe of revocation of 
a grant of letters oi adminif.ration of the goods, rights and 
credits of the faid Edmund Spicer, been heard, feen and un- 
'ierftood, and fully and maturely difeuffed by virtue of an 
■ appeal 1 in that behalf devolved, which was agitated and de¬ 
pending undecided before them in judgment, by virtue of a 
commiffiop of appeal under our faid lord the king's great feal 
£ 143 3 of England , between the faid Alexander Davies , party appel¬ 

lant and complainant of the one part, and one John Spicer, 
natural and lawful brother on the fide of the father of the 
faid deceafed, party appellant and complainant, of the other 
part, the faid judges delegates rightfully and lawfully proceed¬ 
ing, the parties aforefaid lawfully appearing by their proc¬ 
tors before the faid judges delegates in judgment, the party of 

the 
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the faid John Spicer, that fentence fhould be given and juf- Turner w. 
tice done for his party, but the party of the faid Alexander Davies. 
Davies, fentence alfo for his party prefent, refpedtively de- 
mantling and playing; the faid judges delegates having the 
whole and entire procefs in fuch cafe before them, proceeded 
to the definitive fentence of them the faid judges delegates in 
mannei and form following, that is po fay, that becaufe to 
the faid judges delegates, inafmuch as from the things done, 
enabled, dedu&rd, propofed, alleged and proved in fuch cafe, 
it appeared clearly /ound on the party of the faid John Spicer t 
that his intention, sin a certain allegation made among the 
a&s of the judge from whom in that behalf it was appealed 
in the. firft inftance of the caufc, and in the proceedings of 
the faid judge in that behalf tranfmitted mentioned, and in 
the fame caufe exhibited to the faid judges delegates as 
aforcfaid, was fufliciently, and fully founded and proved, and 
that nothing effe&ual to the contrary on the part of the faid 
Alexander Davies in that behalf was deduced, excepted, pro- 
pofed, alleged or proved, which fhould elude, or in any man* 
ner weaken, the intention of the faid John Spicer in that be¬ 
half, therefore the judges delegates as aforefaid, having firft 
called on the name of Chrift, and putting and having God 
alone before their eyes, by and with the advice of the learned 
in the law, with whom in'this behalf they communicated, 
and maturely deliberated, did pronounce, decree and declare 
that the faid John Spicer was and is, in the common reputa¬ 
tion of men, the natural and lawful brothA of the faid Ed¬ 
mund Spicer deceafed, of whofe rights and credits it was in 
that caufe debated, and for the intcreft of the faid John Spi- { 
cer, and pronounced and declared that it was rightfully, and 
lawfully proceeded in, pronounced, decreed and revoked by 
Lewis Griffin clerk, furrogate of the faid venerable Thomas 
Exton dodtor of law official in and throughout tlie whole 
archdeaconry of Colchejler, judge in the firft inftance of the 
faid caufe, and alfo pronounced and declared that the letters 
of adminiftration of the goods, rights, and credits of the faid 
EdmundSpicerMccerfcd, theretofore granted to the faid Alex¬ 
ander Davies by the judge from whom there was an appeal in 
this behalf in the firft inftance of the faid caufe, weie in fadt 
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badly, and unjuftly, and againft the order of law granted to 
the faid Alexander Davies , and pronounced, decreed and de¬ 
clared that letters of adminiftration of the goods, rights and 
credits of the faid deceafed ftiould, and of right ought, under 
proper fecurity to be committed to the faid John Spicer , and 
accordingly they committed the fame to the faid John Spicer 
fworn in due form of haw*, and ratified and confirmed the in¬ 
terlocutory decree theretofore made and interpofed of revoca¬ 
tion of the letters of adminiftration of the goods, rights and 
credits of the faid deceafed, theretofore granted to the faid 
Alexander Davits by the faid judge from whom there was an 
appeal in that behalf in the firft inftance of the caufe, as by 
the definitive fentence of the faid judges delegates more fully 
appears. By virtue of which faid premifes the faid judgment 
fo as aforefaid given for the faid Alexander Davies t as admini- 
ftrator of the goods and chattels, rights and credits of the faid 
Edmund Spicer t again ft the faid Edward Turner in the faid 
court of our faid lord the king before the king himfelf, ought 
to be void, and of no force in law againft the faid Edward. 
And although by reafon of the premifes the faid Edward be¬ 
came and is by the law of the land chargeable to the faid 
John Spicer of and for the faid 48I. in monies numbered, and 
for that reafon is difcharged, and ought to be difcharged from 
every execution whatfoever for the faid damages, cofts and 
charges by reafon of the faid judgment had or profecuted 
againft him at the fuit of the faid Alexander , as the faid Ed¬ 
ward Turner by ways and means convenient is ready to ve¬ 
rify. Neverthelefs the faid Alexander Davies , not confidering 
&e aforefaid premifes, but contriving very much to aggrieve 
*the faid Edward Turner in this behalf, has now lately fued 
out execution thereupon againft the faid EdwardTurner , and 
unjuftly endeavours, and daily threatens, under colour and 
pretence thereof, to take and a mil the faid Edward Turner 
by his body in execution for the damages aforefaid, to the 
manifeft damage, prejudice and grievance of the faid Edward 
Turner , and againft the law and cuftom of this *ealm of Eng¬ 
land \ and this the faid Edward is ready to verify ; wherefore 
he prays judgment, and that the faid Alexander Davies may 
be barred from having any execution whatfoever of and upon 

15 the 
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tlie faid judgment fo as aforefaid recovered again!! him the 
faid Edward Turner , and that he may be reftored to all things 
which he has^loft by occafion of the judgment aforefaid, &c. 
and that the faid Alexander fliould come here into court to 
anfwer of and upon the premifes, &c. But becaufe it is un¬ 
known to the court of our faid^ lord the king now here 
whether the allegations of the faid m Edward Turner in this 
behalf are true or not, therefore the flieriff of EJfex is com-' 
manded that he fhould caufe the faid Alexander to come before 
our faid lord the # king from the day of Eajler in three weeks, 
wherefoever he (hall then be in England , to anfwer of and 
upon the premifes, and fujther to and receive what the 
court of our faid lord the king now here before the king him- 
felf flial) confider in this behalf; the fame day is given to the 
faid Edward Turner , &c. At which day before our lord the 
king at Wejhni nffer t comes the faid Edward Turner in his 
proper perfon, and offers himfclf again!! the faid Alexander in 
the plea aforefaid. 

And the find Alexander Davies being folemnly called Plea [ 14 j ] 
comes by Richard Somer his attorney, and fays that he, 
by any thing by thp. faid Edward Turner above alleged, ought 
not to be barred from having his execution of and upon the 
faid judgment, becaufe, protefting that the faid judgment 
given in the faid court for the faid Alexander ought not to be 
void, and of no force in law again!! the faid Edward ; pro¬ 
tefting alfo that the faid Edward Turner is not become 
chargeable to the faid John Spicer of and for the faid 48J.; 
for plea fays, that well and true it is, that the faid Edmunt { 

Spicer in the faid writ named died inteftate, and that after, 
his death adminiftration of all the goods and chattels which 
were of the faid Edmund Spicer at the time, of his death was 
lawfully committed to the faid Alexander Davies n*s principal 
creditor of the faid Edmund by the faid Thomas Ext on do£!cr fcndant j 
of law, furrogate lawfully appointed, and having lawful au¬ 
thority and right in that behalf, of the venerable JViUiam 
Welts do£lor* of divinity official of the archdeaconry of 
Colchejler; and the find Alexander further fiiys, that before 
any revocation or repeal of the faid letters of adminiftration, 
and before any appeal from the committing of the faid 
VoL. I/. E c ’adminiftutioa 
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adminiftration to the faid Alexander was brought} made 
or profr-cuted, that is to fay, on the faid 21ft day of Sep- 
tew.hr in the faid bill of the faid Alexander fpecificd, the 
fsiil Edward at Barking aforef.iid converted and difpofed of 
the faid goods and chattels in the faid bill fpreified to his 
own nfe and benefit, wherefore the faid Alexandtr after¬ 
wards and before anj? revocation or repeal of the faid 
lelters of adminiftration, and before any appeal from 
the committing of the faid adminiftration to the faid 
Alexander was brought, made or profecuted, that is to fay, in 
the faid term of St. Michael in the aforef.iid 20th year of the 
reign of our faid lord the now king, brought into the court 
of our faid lord the king in the faid oou't before the king 
himfdf his faid bill againft til** faid Edward "Turner in man¬ 
ner and form as the faid Edward Turner has above alleged ; 
and that afterwards and before any revocation or repeal of 
the faid letters of adminiftration, and before any appeal was 
brought or profecuted from the icmmitting of the admini¬ 
ftration aforefaid, fuel) proceedings were had upon the faid 
bill of the faid Alexander , that the Lid Alexander in the faid 
term of Eajler, in the 21ft year of the rtign of our lord the 
now king, by the cenfideration cf the faid court recovered 
againft the faid Edward the faid 511. for his damages which 
the faid Alexander had fuflained as well on occaficn of the 
premiies, as for his coft? and charges by him about his fuit in 
that behalf expended, as by the faid record thereof remaining 
in the faid court of our lord the king b-fere the king himfelf 
at Wefimmjlcr more fully and at large appears. And the faid 
!'Alexander further fays, that he the laid Alexander , after the 
committing of the faid adminiftration to the laid Alexander , 
and after the converfion of the goods and chattels aforefaid 
by the faid 'Edward Turner, to wit, on the 21ft diy of slugujl 
in the aforefaid 20th year of the reign of our faid lord the 
now king at Barking aforefaid, was cited by a certain pro- 
cefs of citation fued out at the promotion of John Spicer 
natural brother of the faid Edmund Spicer to»appear before 
the faid venerable Thomas Exton official aforefaid, in the 
parifh church of St. Peter in the town of Colchejler , in a 
judicial plea there on the 2jth day of the faid month of 

Augujt t 
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Auguff, to exhibit and produce the faid letter* of ad- Turner v. 
miniftr’ation of the poods, Tights and credits of the faid Davies. 
Edmund Spi/rr deceafed, or otherwife (hew reafonable caufe, 1 

if any be had, or could allege, why the faid letters of ad- 
miniftration fhould not be quaflscd, revoked and annulled, and 
alfo why letters of adminidratioft of the goods, rights and 
credits of the laid deceafed, fhould not be granted to the faid. 

John Spirer ; at which day and place, the faid Alexander by 
Godfrey I.ee notary public, and his pro&or, appearing before 
Lewis GrJJin cferk furrogate of the faid .official, the frid 
furrogate revoked the faid letters of adminiftration of the 
goods, rights and credits of* the (aid Edmund Spicer as afore- 
faid granted to the faid Alexander , the faid Alexander dif¬ 
fering and then and there appealing to the court of Canter¬ 
bury of the arches London , and lord official thereof, and 
praying to be given to him, See. and a competent term to be 
alfigned to profecute the faid appeal, and to certify the pro- 
fecution thereof; which faid appeal from the revocation of 
the faid letters of adniiniflration to the faid Alexander in due 
manner profecuted in the faid court of Canterbury of the 
arches aforefaid London, before Sir Giles Sweit principal 
official of the faid court lawfully conftituted, until the 20th 
day of January in the 20th year of the reign of our faid lord 
now king of England, Sec., on which day he the faid Alexander 
conceiving that he was gtievoufly hurt by certain grievances, 
nullities, unjuft and injurious tilings decided againft him, by 
the faid Sir Giles Saveit principal official of the faid court of 
Canterbury of the arches London, in the faid caufe of appeal 
depending before him in judgment between the hid Alexander 
Davies appellant of the one part, and the faid John Spieer 
appellant and complainant of the other part, arid that he 
might by future enormities be unjuftly prejudiced and ag¬ 
grieved, rightfully and lawfully appealed from the fame, 
and every of them, and especially from the revocation of the 
letters of adminiftration of the goods, rights and credits of 
the faid Edmund Spicer, granted by a judge competent in that 
behalf, to our faid lord the king in his couit of chancery, 
the faid court then being at JVeJhnuijhr aforefaid, and that 
afterwards and after the faid judgment by th* faid Alexander 
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in form aforefaid had againft the faid Edward Turner, to wit, 
on the faid 2 ift day of June in the aforefaid year of our Lord 
1669, and not before, until which day the faiu appeal and 
caufe of appeal of the faid Alexander la ft mentioned was de¬ 
pending undetermined and undecided before the faid judge, 
by the commiffion of our faid lord the king under the great 
feal of England in that behalf rightfully and lawfully delegated 
and conflituted, the faid judges fo as aforefaid delegated, 
pronounced and declared that procefs was well, rightfully 
and lawfully pronounced, decreed and revoked by the faid 
Lewis Griffin clerk, furrogate of the faid Thomas Exton official 
in and throughout the whole archdeaconry of Colchejler, 
judge in the firft inftance of the faid caufe, and alfo pro¬ 
nounced and declared that the letters of adminiftralion of the 
goods, rights and credits of the faid Edmund Spicer deceafed 
heretofore granted to the faid Alexander Davies were granted 
badly and unjuttly and againft the order of law to the faid 
Alexander Davies , and pronounced, decreed and declared that 
letters of adminiftratiui of the goods, rights and credits of the 
faid deceafed fhould and of right ought to be committed to 
the faid John Spicer , and committed the fame to the faid 
John Spicer, and ratified and confirmed the interlocutory 
decree of revocation of the letters of adminiftration of the 
goods, rights and credits of the faid deceafed granted to the faid 
Alexander , as the faid Edward has above alleged. And this 
he is ready to verify : wherciore inafmuch as the faid letters 
of adminiftralion, granted as aforefaid to the faid Alexander, 
were and continued in their full force and efl'e& at the time 
of giving the faid judgment for the faid Alexander againft the 
faid Edward Turner, the faid Alexander prays judgment, and 
that the recovery aforefaid may Ifond in full force and cffeCt, 
&c. 

And the faid Edward Turner fays, that the faid plea by 
the faid Alexander Davies above pleaded in bar, and the mat¬ 
ter in the fame contained, are not fufficient in law to bar him 
the Lid Edward from vacating and avoiding execution upon 
the faid judgment, to which faid plea the faid Edward has no 
neceffity, nor is bound by the law of the land in anywife to 
anfwer. And this he is ready to verify; wherefore for 

6 want 
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want of a fufficient plea in this behalf, the faid Edward, as Turner % 
4 >e r ore, prays judgment, and that the faid Alexander Davies Davies. 

may be barred from having any execution whatfoevcr of and ' 

upon the Taid judgment fo recovered, and that he the faid 
Edward may be reftored to all things which he has loft by 
occafion of the faid judgment, &c. 

And the faid Alexander , fince*he»has above alleged fuflicient T‘’ ndff de- 
anatter in his aforefaid plea to bar the faid Edward frojn mjner ’ 
vacating and avoiding execution upon the faid judgment, 
which he is^ ready to verify, which faid matter the faid 
Edward does not deny, nor does in anywife anfwer the fame, 
hut altogether refufes to admit that verification, as before, 
prays judgment, and that the faid recovery fhall ftand in its 
full force and effect. And becaufe the court of our faid lord Curia advifan 
the king now here is not yet advifed what judgment to give 
of and upon the premifes, a day is therefore given to the 
parties aforefaid before our lord the king until 15 days of £ 14S ] 
the Holy Trinity wherefoever, &c. to hear their judgment 
thereupon, becaufe the court of our lord the king here is 
thereof net yet. See. At which day before our lord the king 
at IVtjhninJlcr come the parties aforefaid by their attornies 
aforefaid, whereupon all and lingular the premifes being feen, 
and by the court of our lord the king* now here more fully 
underltood, and mature deliberation thereupon had, for that 
it appears to the court of our lord the king here th.t the taid 
plea by the faid Alexander Qavies abpve pleaded in bar, and 
the matter in the fame contained, are not fuflicicnt in law to 
bar the faid Edward from vacating and avoiding execution 
upon the faid judgment, it is confidered that the faid Alexander 
Davies have no execution againft the faid Edward larnrr, 
or againft any lands, tenements, goods or chattels of the faid 
Edward by reafon of the faid judgment, and that lie the faid 
Edward be reftored to all things which he has loft by occafion 
of the faid judgment, &c. (1) 


(1) An auditd querela is an equitable being fo, upon a judgment, ftatute-mer- 
a&ion which ligs for a perfon who chant, ftatutc-dlaple, or rccognifance, 
either is in execution, or in danger of when he has matter to Shew that fuel* 
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execution ought not to have iflued, or 
fhould not iffue, again It him ; and is of 
a mod remedial nature, and feems to 
have been invented, left in any cafe 
there would be an oppicflivc deftdl 
cf juftie-;, where the party has a good 
defence, but had not, nor has any 
other means to take advantage of it. 
Com. Dig. Audild ^hine!a (A.) 3Black. 
Com. 405. As if B. be taken in exe¬ 
cution upon the ftatute acknowlcged by 
A. in his name. 1 "\ N.li. 233. A.«^th 
edit. Or, where execution is filed out 
upon a ftatute taken without authority, 
or not duly fealed. Cro. Eliz. 233. 

'A[cue v. Fuljamle. So if, upon a joint 
and feveral bond, one of the obligors 
is :utd in the 1 'I.B. and taken in exe¬ 
cution, and the other in the C. B., 
and his lands are taken in execution 
by elefit, as they may well be, an au¬ 
dit J querela lies for him who is taken 
in execution ; ar.d becaufe the judg¬ 
ment muft be, that he be difeharged 
from the execution, he cannot be taken 
again, though, the land taken in exe¬ 
cution fhould be evicted. Ilob. 2. 2 

liulft. 97 - Cutidey v. I.ydeot. S.C. So 
if the defendant has paid and fatisfied 
the judgment, and is afterwards taken 
in execution, he nay be relieved by 
audita querela, though he has no writ¬ 
ing for the payment. Cro. Jac. 29. 
O’-net v. Randal, by three judges again if 
P of ham. So ii there is judgment again it 
two, who are both in execution, ami the 
fhcritf fuffers one to tfcape, and the 
plaintiff recovers againil the fheriff, and 
has faiisfiSion, the other fhall be elif- 
charged by an audita querela. 2 Mod. 
49. Alford v. Tatnc!. 1 Med J 70. 
S.C. So if a man be, as is already 
noticed, only in danger of being taken 


in execution, an audita querela lies, quia 
timet. Co. I,itt. too. a. and therefore 
the conufo- of a ftatute, or a defendant 
againil whom a judgment has been ob¬ 
tained, may have it before execution 
fued. l Roll. Abr. 306. (B.) pi. 6. 
And fu may the heir of the conufor, 
Ibid. pi. 7 and the conufor or his heir 
may have an audita qutrehi befote any 
fu it is commenced upon the ftatute. 
Ibid pi. S And if there is a verdict 
for plaintiff at r.ifi fetus, and after- 
waid.-, and before the day in bank, 
he reieafetr the defendant, and after¬ 
wards figns judgment, as the de¬ 
fendant cannot plead the rclcufe, he 
may have an audita querela to hinder 
the execution of the judgment. Gdb. 
C. B. 103. 3d edit. But it is laid that 
he fhall not have an audita querela until 
there be judgment a gain It him, for 
perhaps the plaintiff never will enter up 
his judgment 1 Roll. Abr. yjb. (B.) 
pi. lc. However, though it cannot be 
brought before judgment tutored, yet 
as it may be out of the defendant's 
power to bring an audita querela before 
lie is taken in execution, inafmuch as 
the plnjptiff may get judgment figned, 
and take out execution on a fudt^en, 
and behind the defendant’s back, there¬ 
fore it was faid by Hale C. J that if 
an audita querela be brought after the 
day in bank, though the judgment be 
not entered up the court will make the 
plaintiff enter his judgrmnt as of the 
day in haul ; fu that he ftiall not plead 
u nu! tie! record.” 1 Mod. Ill . Lum¬ 
pier e v. Meteday. 

And if there is judgment againft A. 
in the common plt3S, and againft B. and 
C. in the king’s bench for the fame 
trefpafs, and A. fatisfies the judgment 

againft 
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■gainft him, and fatisfadtion is acknow¬ 
ledged, and afterwards execution is fued 
out againft B. he may have an audita 
querela ; for though the plaint iff has a 
right to bring fevcrnl aft ions for the 
fame trefpafs, and recover in them all, 
yet when judgment and fatisfaciion.is 
had againit one, the plaintiff cannot have 
another fatisfadion, any more than when 
an obligee fues one of two obligors in a 
joint and feveral 4 bond in the common 
pleas and recovers, and afterwards fues 
the other in the king’s bench and le- 
covers, if one of them makes fntn.faAmii, 
the other fliall have an audita querela to 
avoid execution againft him, for the 
plaintiff can only have one fati fa(fti-.;n. 
And in this cafe C. may join in the 
and. it a querela, though he is not yet 
aggrieved, for lie is privy to the judg¬ 
ment againft 15 . Sir. W. Jones, 377, 
378. Curlet v. Bunas. C’ro. Car, 443. 
S. C. 

An audita qv.rre'a is a commi/fton to 
the judge:; to examine the caufe. Cro. 
jar. 29. 0 [nr’) v. Ran Jo l, and is in na¬ 
ture of a 11 efjiafs ; therefore where ft 
was brought againft two executors h>< 1 
one only appeared, and thr et’nf'madc 
dt fault, he who appeared vn, awarded 
to anfwer alone : and a.-mayr* ;.u given 
if the execution be without right. 2 H. 
4. 17. b. Bro Damages. 38. Executors, 
42. And it is laid that it commcnecd 
only in the 10th year of lvlward 111. 
Sir T. Raym. 89. 2 'oung v. Co! it. 
And it does not lie where there is any 
other remedy at law either by plea, or 
otherwife. Ibid, And therefore where 
the party hud time to take advantage 
of the matter which he has in difeharge 
of himfelf, and neglected it, he cannot 
afterwards be relieved by audita querela. 


1 Roll. Abr. ,306. (C) pi. t. As where 
the plaintiff having obtained judgment 
againft the defendant rtbafts it, and 
afterward brings a feire facias upon the 
judgment, the fberiff returns feire feci , 
the defendant does not appear, amf there 
is a judgment upon it, he cannot have 
an audita querela , for he had time ta 
plead the relcafe upon thf return of the 
Wire facias, and having ncglefted it, the 
law will notrcl’cve him and it in truth 
he was not warned he has his remedy 
againft the fluriff for a faife return ; 
but it is otherwife if nihil be returned 
on the ftire facias. 1 Roll. Abr. 306. 
(C.) pi. 4 Hob. 2H3. Hannor v. Mafe 
F. N. B. 237. J. 7U1 edit. Finch Law 
48S, 489. Sir T. Raym. 19. Day v. 
Guildford. [ Salk. 264. Wicket v. 
Creamer. 1 Ld. Raym. 439 S. C r 
Wilf. 98. Cooke v. Berry. 80 it on a 
feire facias on a recognifance the party 
is returned warned, and makes default, 
he cannot avoid it by audita quere-d, 
upon the ground that the recognifance 
was upon condition, which he has per¬ 
formed, or other matter, becaufe he 
had a day to anfwer it. 1 Roll. Abr. 
3^6. ( C.) pi. 2. 1 Salk. 264 Wicket 
v. Creamer. Moor. 53 m. Very v. 

Carav. No perfon entitled to have 
an audita querela, who is not the pa^ty 
grieved. Sir \C r . Jones, 9?. Blakefton 
v. Martyn. So an audita querela dots 
not lie, where the matter alleged does 
not difeharge the party ; as where two 
ptrfons arc bound jointly and fcverally 
in a bond, and one of them is fued and 
taken in e> ccution, and afterwards the 
other is fued and taken in sxecution, 
and hen one dies, or efcapes, the other 
is not entitled to an audita querela, for 
the death or efcape of one is no dif- 
Bc 4 charge 
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charge to the other, j Rep. 85 . b. and Peine were candidates, and that 
Blum/elas cafe. Co. Ent. 87. a. Moepherjon was the friend of Lord 

However in general the courts will Porldejler : ;.t,J that Lord Porlt.hr/ - 
not put the defendant to the tiouhle and ter bribed one Thomas Matin Gunn 
expence of an audita querela, but will a voter, to give his vote for his friend, 
relieve him in a funimnry way on motion, whtreby and by force of the ftatute, an 
4 Burr. 228?, Sullon v. Bi/hop ; but * aft ion had accrued to the fai^ Petrie to. 
where the ground of his relief is a re- demand, and have of and from the faid 

ft 

Jeafc. when there is fome doubt about Ld. P. and for his faid offence 5C0I. 
the execution, or fome matter of faA parcel, &c. Then followed 99 othtr 
which cannot be clearly afeertaintd by counts for bribery by 1 Ld. P. or his 
affidavit, and therefore proper to be agent L’rillow of 50 different perfons, all 
tried, the court has driven the defend- laid on the nth September ; the iffuewas 
ant to his audita querela. I Salk, cf 4. of Ea ler term, and the venire was award- 
W :eket v. Creamer. 1 Ld. Raym. 4,9. cd and continued as ufual, and the trial 
12 Mod. 24c. S. C. 1 Salk. 93. jlr.ai. was at Salijbury , 28th July 17S1, and a 

1 Ld. Raym. 1295. Ludlow v. 1 .canard, vcrdiA was found for Petrie upon four 

2 Str. 1198 Mit’ord v. Cord will. S.P. counts, after which was Rated the judg- 

And indeed the indulgence which of ment given for Petrie for 2000I. (the 
late has been fhewn by courts of law in amount of four penalties,) and 142I. 
granting a fummary relief upon motion coils, which was on Tucfl.iy nest after 
in mo ft cafes of evident opgreflion, for the morrow of All Souls. The audit d 
which the only remedy formerly was by querela, then Hand that before the fail 
audtd querela, has occalioned this re- election, to wit, on the 1 Ith of Ccptcir. - 
iriedv now to be icldom ref ried to. It ler, one IV. Hinton did corruptly ail; the 
is however form times/ adopted at pu- faid Lord Portchtjler to give him the 
fent. An audild querela was brought in fum of five guineas to vote for M<c- 
the king’s bench by Lord Portdfer ph.rfray, that after committing the faid 
againfl. Petrie, which vvvts decided in offence by IV. Hinton, and after the com- 
Tiin. 23 Geo. 3., the cafe was this : milling of the faid lcveral ofFences by 

The writ fet^out the record in an the faid Ld. P. and within 12 months 
a A ion by Pitfie agairil Lord Port- next after the faid election, to wit, on 
defer for bribery ; the declaration in the 29th May 1781. Ld. P. difeovered 
that aclion Rated that, on the cd to one Richards the offence of the faid 
day of September 20 Geo.'3., a writ IV Pint on, to the intent that Richards 
iflued to the fhcritT of Wilts, to elect might profecute Hinton to conviction, 
knights, and citizens and burgeffes for he the faid Ld. P. not having been 
the county, and cities and boroughs then conviAcd of any offence againfl 
within it; that on the 5th of September the faid flatute ; that in Trinity term 
the fherifi iffued his precept for an 21 Geo. 3 . Ridards impleaded Hinton 
eleAion of two burgeffes for the borough in K. B.: then followed the declaration 
of Cridlade , and on the nth the elec- againfl: Hinton , containing four counts 
tion was had,, when EenfelJ, Macpherfon for bribery on the nth of September , 

the 
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the - enire, p'jlva, verdift for Richards 
on one count for 500I , the judgment, 
which, like the Judgment in the fai»l 
adlion by Petrie againft Lord portchtf- 
ter , was on Turfday next after the mor¬ 
row of All Souls ; that the faid judg¬ 
ment continued in force, and which* 
faid offence whereof the faid IP. Hinton 
was convi&cd was the fame offence 
which Ld. P. had fo di covered to 
Richards ; “and although the defend- 
“ ant by rtafon of the faid difeovery 
“ and conviclhm, is and ought to be in- 
“ demnitied and difeharged fiom the 
«' faid penalties and cods fo recovered 
« again 11 him by Petrie, and the dif- 
“ ability upon the faid judgment, never- 
“ lltelefs the faid Petrie unjuftly 
“ thnatens to fue cut execution.” 
The record t Ik 11 fuilhcr Rated that 
Ld. P. prayed a wiit of fuperfedeas to 
tlie flier ill' of li'i’t. r, to ceafe from all 
manner of execution upon the faid 
judgment againft him until the court 
•fliall give judgment upon the audita 
quirc’d, and it was gi anted. And he 
alfo prayed proccls againll Petrie, which 
was granted, and Rated Pet rich appear¬ 
ance. Then Ld. P. declared on \he 
audita querela, which, as ufual, was only 
a re pit ion of the writ, ar.d concluded 
with praying judgment, and that Petrie 
might be barred from having any execu¬ 
tion whatsoever of the faid judgment, 
and that he the faid Ld. P. might be 
reflored to all things which he had loft 
by occafion of the faid judgment. 

The defendant Petrie pleaded that be¬ 
fore the faid ejeftion, to wit, 011 the 
nth day of September, one Hap kins a 
voter corruptly received from Bri/iow 
the fum of five guinea^ to vote for Mac - 
phetfan j that after the committing the 


faid offence, and after the offence by 
Hinton, ami before Ld. P. made the 
difeovery to Richards, namely on the 
soth September ’.7 6 v, Hinton difeovered 
Hopkins’s offence to Petrie , and that 
before Ld. P. made the difeovery t.» 
Ridards, namely on the 21ft of May 
1781, Petrie fued out a latitat againft. 
Hopkins, and in Trinity term following 
declared againft him. The plea then 
Hated the proceedings in the aflion by 
Petrie againft Hopkins, in which the 
nift prius day was aiio on the 28th 
J,ty 1 and verdict for Petrie for one 
penalty, and judgment on Ttiefday next 
alter the morrow of Aii-Souls 22 Geo. 
s. that the judgment remained in full 
force; and then Petrie averred “that 
“ 1 lie faid judgment fo given againft 
“ Hopkins was in fact given before the 
‘‘ judgment againft Hinton in the aclion 
“ fo commenced againft him by Rich - 
“ ards,” wheithy Hinton was indem¬ 
nified. And in order to obtain fuch in¬ 
demnity, Hinton on the i2th of Fclurary 
22. Geo. 3, fued out a writ of audita 
querela againft Richards, which was then 
depending, “ and tin’s the faid Petrie is 
“ reSdy to verify.” To this plea Ld. 
P. replied that the judgment againft 
Hinton is the a&ion againft him by 
Richards was givpn before the judg¬ 
ment againft Hopkins, and ttaverfed 
that the judgment againft Hopkins was 
given before* the judgment againft 
Hinton , “ and this lie is ready to 
“ verify.” The rejoinder took iffue 
on the traverfe, and concluded to 
the country. To the rejoinder Ld. P, 
demurred, and affigned for caufe that 
“ it appears from the proceedings in 
“ this caufe that the faid judgment 
« againft Hopkins , and the judgment 

againft 
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" again ft Hinton, were given at one and 
“ the fame time, that is to fay, on the 
“ fame Tuefday next after the mor- 
“ row of All Souls, and thcrcfoie 
“ the averment in the plea that the 
“ judgment againft. Hopkins was given 
“ before the judgment againft 
“ ten is wholly inadmillible, or if 
"•* the fame were admifiihic, yit that 
“ the matter therein averred being mat- 
“ ter of record ought to have been veri- 
“ fud by the record of the judgment, 
“ and to have been determined hv the 
*' court here, whereas the faid J (trie 
“ has endeavoured to put the fame* in 
** iflue to be tried by the country, and 
“ for that the faid Petrie has not of- 
** fered to verify hit faid plea, or the 
“ matter therein alleged, bv the re- 
4 ‘ cords of the judgment, or by any 
“ record whatever,” &c. The defend¬ 
ant joined in demurrer, &c. 

After this ole had been twice ar¬ 
gued, Lord Mansfield delivered the re¬ 
futation of the court. He faid th.rt four 
points had been made in argument, 
three on the form of the pleadings, and 
the fourth on the ftatute 2 Geo. 2. 
c. 24. f. 8. which cnafts, “ that if any 
*• perfon offending agaiull this aft fliall, 
f i within the,-fpace of twelve months 
“ next aftcr r fuch election as aforcfaid, 
“ difeover any other perfon or perfons 
“ offending againft this aft, fo that fuch 
*« perfon or perfons fo '•difeovered be 
“ thereupon convifted, fuch peifon fo 
“ difeovering, and not having been bc- 
fore that time convifted of any of- 
“ fence againft this aft, (hall be indent. 
“ nified, and difeharged from all pe- 
nalties and difabilities which he (hall 
“ then have incurred by any offence 
“ aginft this aft.” The firlt queftion 


that had been made was, whether priority 
of judgment could be averred, when it 
was admitted on the record that both 
judgments were given on the fame day. 
2. Whether the averment was to be tried 
by the country, or by the record. 3. 
•Whether the plaintiff could demur after 
an ifTue taken on his own traverfe ; and 
4. \V hether, admitting a judgment ob¬ 
tained by a difeoverer to be an inde-m. 
nity, though of the fame day with a 
judgment againft him, a conviftion of 
a perfon indemnified were an exemption 
within the ftatute. 

As to the firft, it was laid down in 2 
Burr. 967. jfabi.fm v. Smith, that judg¬ 
ments fh'juld be deemed complete, and 
bind to all purpoies by relation. There 
was no authority to cont’adift that rule 
of common law; ar.d Cro. Ca,. jo2. 
Standford v. Cooper, was a very lining 
cafe in fupport of it. There was the 
Kiine attempt in Latch 53 G.rrard v. 
Karts, to make a fraction of a day; 
and fo in 8 Mod. 189. Miller v. hr an ley. 
From the argument in that cafe it mult 
in fact have been a judgment of the 
morrow of the holy Irinity The cafes 
in "3 Keb. 426. 491. Hutchins v. Tho¬ 
mas. 2 Lev. J4I S.C. Cro. Eliz. 201. 
Reg v. Harris. Hob. 128 Pit v. C ole. 
Moor. 864. S. C. 2 Hawk. 275. a 
Str 1169. Jaclfon Gi/ling. 3 Burr. 
1423. Combe v. Pitt, did not applj*; for 
in them priority of judgment was not the 
queftion, but priority of J'uil, which is 
the aft of the party, but the judgment 
is the aft of the court. Another firing 
of cafes as little applicable were thofe of 
Johnfon v. Smith. 2 Burr. 930. Wood v» 
Newton. 1 Wilf. 147. and Fojler v. 
Bonner. Cowp. 434. for they all turned 
upon the queftion of what was the com. 

mencement 
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menccment of the fuit. The applica¬ 
tion for ihe writ was an aft of the party, 
and might he put in iffuc to be tried by 
the country. • 

But that rule was liable to two excep¬ 
tions. One was, when the precife time 
of figning a judgment, or any other aft 
of record, was made material by ilatutc; 
"as the enrolment of a bargain and fale, 
and judgments as they afflft purchafers. 
Hinds ’s cafe, 4 Rep. 71, was deter¬ 
mined on the Hatute 27 Ii 8. c. 16. 
but the exceptions prove the rule. The 
other was by common law ; as where 
there is a fpecial memorandum of the 
bill having been filed on a particular 
day within the term, the judgment in 
that cafe will have relation only to the 
time of filing the bill. Yclv. 37. Buys 
v. Wright ; the tint reafon afligned in 
that cafe was mlfrtportcd, and the 
fecond was the only one on which the 
. judgment could be fupporttd. It was 
admitted on the record in that cafe, 

, that the judgment was after the 20th 
of May. So in 8 Mod. lFy. Miller v. 
Bradley, and 3 Salk. 21.’. it was {'aid by 
Halt C J that a judgment fhouid relate 
ro the full day of the term; unlefs theft: 
were a memorandum to the contrary, as 
where thue was a continuance of the 
caufe until another day in the fame 
term. Therefore they were of opinion 
there could be no fuch averment. That 
made it unnecel’.ary to decide the two 
next queiiions; though the fame reafon- 
ing would go a good way to (hew that 
the trial mull be by the record. 

The remaining queflion was on the 
ftatute as to the indemnity. That 
"was quite new, and therefore to make 
it intelligible he would* Hate fo much 
of the cafe as was applicable to that 


point, and the arguments that had been 
ufed. 

Before Lord Par chef, er difeovered 
Hinton, he {Hinton) difeovered Hop¬ 
kins and couvifted him ; Hinton fuejl 
out an audita querela, which was depend¬ 
ing, It had been objefted on the part 
of Ld. P., that the auditd querela by 
Hinton was Hill depending, tsnd;:oti con/I at 
that he would be exempted, and though 
the plea had Hated the fafts, the court 
ought not to decide on them, becaufe 
Hinton was not a party to that record; 
but to that the right arifiver had been 
given by the defendant’s cor.nkl, that 
Hinton’s audita querela was Hated only 
to (hew that he was fuing his remedy, 
and not that fuing an audita quereld 
would be fufficieut if the facts were not 
fufficient. 

The other queilion was. Whether the 
court could decide on that record? There 
would be unequal jullice if they could 
not ; both parties were intcrefled in it. 
Lord P. relied on the judgment againlt 
Hinton as his indemnity. Petrie mull 
be entitled to fhew it was not; he could 
bring no audita querela, nor contcft it 
in any*other way. All perfons were 
entitled to conteft the fairuefs of a judg- 
ment when it became material to them. 
Suppofe Hinton had # fubmittfd, would 
that have barred Petrie ? 

It has alfo been objefted on the part 
of Lord/’., that fie was entitled although 
Hinton were indemnified. And it was 
faid to be like the cafe of an indemnity 
on conviftion, and the offender par¬ 
doned after conviftion. But it did not 
apply ; in criminal cafes the vertlifl was 
the conviftion, and where the offender 
was conviBed, the party had performed 
the condition upon which the indemnity 

was 
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was offered, and the mercy of the crown 
could not deveft In’s right ; but then it 
mull be a legal conviction, for if it 
were on an iniufficicnt indidfmeut, and 
judgment were arreiled, and the offen¬ 
der indicted on a new indiftment, the 
accomplice was bound to appear on^thf 
fecond trial. So it muil be a legal con¬ 
viction on that ffatutc. The queftion 
was no more than, whether a convic¬ 
tion to entitle to indemnity was fnch as 
might be followed up by fmuilhment, 
or a mere form ? The tiate of the 
cafe decided it. The cafe of an infuf- 
ficient indictment, and the opinion of 
Talcs J. in delivering the judgment of 
the court in 4 Burr. 2283. Suit on v. 
Ti/bop, were decifive. Here Lord P. 
had not fubltitutcd any other offender 
in his place. Hinton was not liable, 
and if Lord P. were indemnified, no 
example could be made. 

It was faid that Lord P.’s merit was 
the fame, becaufe he could not know 
of Hinton's indemnity. Ths anfwer 
was, whatever his intention might be, 
he had not done what was required, 
and it was the aft, not the intention, 
which the ftatute applied tot For 
thefe reafons they weie of opinion that 
there mul^'be judgment for the de¬ 
fendant. ^ 

The procefs in audita querela is a ve¬ 
nire facias, and diftringas, alias and 
pJuries dj/lringas , and if non eft inventus 
or nihil be returned, the plaintiff may 
have a capias againft the defendant. 
F. N. B. 239, V. ; th edit. Dyer. 297. 
b. If the party be in execution, the 
prodtfs is a feire facias; but if not, a 
venire facias. Moor. 811. Trot v. 
Spur ling, l Salk. 92. Clerk v. Moor, 
And it an auditu querela is founded 


upon a recorJ, the procefs upon it i« 
a feire facias, in like manner as where 
the party is in execution ; hut if it be 
grounded 011 matte*.- of faft, or the 
party is not in execution, the procefs 
is a venire. 1 Salk. 92. Hnon. Where 
an audita querela is fued quia timet, and 
the party at large, there never fhall be 
a feire facias, but the proper procefs is’ 
a venire and diltrefs infinite. 1 Salk. 
92. Clerk v. Moor. 

An audita querela may be brought in 
the fame court in whic^i the record upon 
which it is founded remains, or return¬ 
able in the fame court ; and therefore 
if a man recovers judgment in the com¬ 
mon pleas, or king’s bench, and after¬ 
wards by deed reltafes it, and then fues 
out execution, the defendant may have 
an aucitd querela out of the common 
pleas or king’s bench, where the re¬ 
cord is ; and yet he may have an du - 
dita querela out of chancery returnable . 
in the common pleas or king’s bench, 
and fo it is fometimes judicial, and , 
fometimes original. F. N. B. 239, 240. 
B. 7th Edit. 

An audita querela is no fuperfedcas ; 
Knd therefore execution may be taken 
out, unlefs a fuperfedeas be fued forth ; 
and if the audita quereid be founded on 
a deed, it muff be proved in court be¬ 
fore a fuperfedeas fhall be granted. 

1 Salk. 22. Langjlon v. Grant. If the 
plaintiff be not in execution, there is 
no need of bail, for they are only ne- 
ccffary when a perfon in execution is 
to be difeharged. Sir W. Jones, 378. 
Corbet v. Barnes. See the form of the 
bail-piece 2 Sell. PrSc. 254. And the 
writ (hall not be allowed, nor fhall there 
be any fuperfedeas thereupon unlefs the 
releafe upon which it is founded be 

proved 
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proved by the witnefles prefent in if the defendant denies it, the partie* 
court. 1 Sid. 351. Nuby v, Jtnlins. proceed to iffue in faft or in law, 
Where the defendant confeflcs the in other cafes It is faid that collsj 
matter alleged, the plaintiff lias judg- are not recoverable in this a&ion. 
ment and difcharge by confeiiion ; but Dyer. 1^4. a. 


Turner vcr/us Davies. 

Pafch. 22 Car. 2. Regis. Rot. 57 6. 


Cafe 25. 


af.er t!ie jut:,;* 
m?n>, iLc 
n.ini^rj -iu n 


aUDITA QUERELA by Turner againft Davies ; the plaintiff s. c. 1 Mod. 
declares that one Edmund Spicer died ir.teftatc, and after 6fiS 
his death adminiflration of his goods was committed to the v j, ~ 

defendant as principal creditor, and the defendant as ad mini- a j„. g . 

ftrator, &c. afterwards recovered in this court againft the [ f ‘ ent t ' bJj,n . co 
now plaintifF 511. for damages and erfts in an a£Hon of trover ftrator, »tiae. 
for the converfion of certain monies of the intcflate converted 
by the now plaintiff to his own ufe, and afterwards the ad- 
miuiftration of the now defendant upon an appeal to the de¬ 
legates was repealed, and adminiflration of the goods of the 
inteflate was granted to one John Spicer the brother of the 
inteftate, by reafon whereof the now defendant ought not to 
have any execution on the judgment againft the now plaintiff, 
becaufe he is become chargeable to the faid John Spicer as. au- 
miniftrator, &c. for the monies converted by him, yet the 

now defendant intends and endeavours to take the now plain- 

* 1 

tiffin execution on the faid judgment for the damages and 
cofts aforefaid unjuftly, and to the great damage of the now 
plaintiff, wherefore he brought this a£lion. 

The defendant appears and pleads in bar that he’had reco¬ 
vered the faid judgment before he was cited upon the appeal 
to repeal his letters of adminiflration, as the plaintiff has al¬ 
leged, upon which plea the plaintiff demurred in law. 

And it was argued by Saunders for the plaintiff, that the 
plea was infufficient to bar the plaintiff, becaufe the plea con¬ 
tains no more than is comprifed in the declaration, and he 
argued that here the writ and declaration were good; for it 

' appears 
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Turner v. 
Davies. 


Turner *yerfus Davies. 


In all cafes be* 
fore the fiatute 
17 Car. a. c. 8. 
admin'ftrator dr 
benit non was 
obliged to begin 
» new adtion, 
but now he m <y 
foe out execu¬ 
tion on a judg¬ 
ment after ver¬ 
dict —See ante 
7a in the note 
S.P. 


3 Term Rep. 
125. Alien v. 
Dundaft. 


appears fully by the record that the judgment was by the 
defendant as adminiftrator for a debt due to the inteftate, 
that is, for the value of the goods of the inteftate which were 
converted ; and though there be now a judgment, and the da¬ 
mages, which were before uncertain, are now reduced to a 
certainty, yet before execution it is but a chofe in aftion: for if 
the now defendant had died before his ad-.niniftration was re¬ 
pealed, his executors or adminiftrators could not fue out exe¬ 
cution on this judgment, but before the fiatute '17 Car. 2. 
C. 8. the adminiftrator de bonis non in all cafes was obliged to 
commence a new ailion; but now by this a cl if the judgment 
is after verdift, the adminiftrator de bonis non, &c. may fue 
out execution upon the judgment. But the executors or ad- 
miniftrators.of the now defendant, who has fo recovered the 
judgment, have nothing to do with it; which proves that the 
now defendant was only entitled to the monies as admini¬ 
ftrator, and not otherwife. And now his adminiftration being 
repealed, his title is determined, and he ought not any 
further to intermeddle with any of the eftate of the inteftate, 
for it now belongs to ‘John Spicer the new adminiftrator. 
And this is matter which the now plaintiff could not plead 
before in the aft ion of trover again ft him, becaufe it is fub- 
fequent matter which happened after the judgment, and there¬ 
fore the plaintiff is now to be relieved by this aftion ; and 
Coke's Entries, 89. a. and 8 Rep. 144. a. Dr. Drury's cafe, 
are full to this purpofe ; for*the plaintiff in the audita querela 
in that cafe was in execution at the fuit of an executor, and 
afterwards the v.-ill was revoked by fentence in the fpirirual 
court i whereupon the plaintiff brought his audita querela , 
and had judgment to be releafed out of prifon. Therefore he 
prayed judgment for the plaintiffhere. 

Barrel for the defendant argued, that here was a thing 
veiled in the defendant which could not be devefted by 
the repeal of the letters of adminiftration ; for if the 
money on the judgment had been paid, or levied by an 
execution, the defendant would retain thtfm, notwith- 
ftanding the letters of adminiftration were afterwards 
revoked, and the now plaintiff would be difeharged againft 
the now adminiftrator. And although here the defend- 

5 ant 
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atit has not received the money, yet by the judgment itfelf Turner v. 

the property of the goods converted is altered, and ihe now T ^ AVIE8, 

plaintiff (hall never be charged again for the converfion of 

them. And if it fhould be otherwife, and the new adminif- [ ijo ] 

trator fhould have an a£tion de novo for the fame converfion, 

perhaps it might be barred by the ftatute of limitations, and 

fo that part of the inteftate’s eftate *w8uld be altogether loft. 

And he ftrongly infilled that.here was a duty veiled in tljp 
now defendant as adminiftrator, of a different nature from 
that which was in the inteftate, and therefore it fhould not 
be devefted by the repeal of the adminiftration’afterwards, but 
the now defendant {hall have^it notwithftanding the repeal 
of the adminiftration ; therefore he prayed the now plaintiff 
fhould be barred. 

Sed non allocator ; for Kelynge C. J. faid tint the law abhors The law abhor* 
circuity of a£tion (2) : and here there will be a circuity of adio!?° f 

a (ft ion 


(2) If a man, upon the credit of B., 
lend money to A , which is applied to 
the ufe of A., but is not put to account 
by A. upon an account made between 
.him and B, the .lender fhall have an 
account in chancery againlt A. tor 
Avoiding the circuity of action, if he 
was to be put to his a&ion again! I>. 

. and B. to an action again! A. Ruled 
in chancery, and upon an appeal affirm¬ 
ed in the houfe of Lords. Show. Caf. 
Pari. 17. So, it is conceived, an ac¬ 
tion for money lent would now be held 
maintainable againft A. for the money' 
which was fo applied to his ufe. So in 
covenant the plaintiff declared that the 
defendant had covenanted with him to 
colle& his rents in C. and afiigned a 
breach that the^defendant did not col¬ 
lect them The defendant pleaded that 
the plaintiff himfeif had interrupted his 
collecting the fame. It was infilled 
that the plea was not good j for if it 


was. the defendant might bring trefpafs 
again;! the plaintiff, and recover da¬ 
mages, and therefore it was no plea to 
this aCtion. But it was anfwered by 
the court that the plea was good in 
avoidance <f circuity of action ; for if the 
defendant fhould bring trefpafs and re¬ 
cover damages, then the plaintiff fhould 
hav * an action of covenant again! tint 
defendant, and recovtr, which circuity 
of action the law will no$ fuffer Keilw. 
34. b. 35. a. So # where a jnan becomes 
bound to another who covenants not to 
put the bond in fuit before Michaelmas', 
and the obligee ncverthelefs brings debt 
on the bond before Michaelmas, the de¬ 
fendant cannot plead the covenant in 
bar, but mull have recourfe to an action 
upon it; but if the covenant had been not 
to fue at all, It is reafonable, in order to 
avoid circuity of a >51 ion, to allow its being 
pleaded in bar of the adlion. And. 307. 
pi 316. D.rtcfe v. Jeffries. Cro. Eliz. 
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Turner «. a&ion if the now defendant fliould fue out execution and tC* 
I ^ AVIES ‘ ct ’i ve the money. For it was dear, he faid, that the new 
adminiftrator would recover it again againft the now defend¬ 
ant. And therefore to avoid circuity of adiion, the now 
plaintiff fiiall be difdiarged againft the now defendant from 
the faid judgment, and be chargeable to the new adminiftra¬ 
tor for the value of the goods converted; wherefore it was 
edjudged for the plaintiff by the whole court. 


352. S. C. So where to debt‘on bond 
for 200I. the defendant pleaded, that, 
afterthe making of the bond, the plain¬ 
tiff by indenture covenanted, that if the 
defendant fliould at fuch a day pay iocl. 
the obligation fhould be void, and al¬ 
leged that lie paid the money at the 
day ; and upon demurrer it was inj^led 
for the plaintiff, that the indenture being 
made after the bond, could not be plead¬ 
ed in bar ; but all the court held that 
the defendant might well plead it in 
bar, without being put to the adiion of 
covenant by circuity of action. . C10. 
liliz. 623. Unices Snath. So in debt 
for rent on a Ieafe for years, the de¬ 
fendant pleaded in bar, that the liffor 
did covenant that the it file might dc- 
du& fo much for charges, and upon de¬ 
murrer this vvA adjudged a good plea, 
it being a thing executory, and the co¬ 
venant in the'fan: e deed, and the party 
fliould not be put to circuity of adiion, 
and to biing action of covenant. 1 Lev. 
152. 'Juhvfon v. Carre. Lilt it is other- 
wife where the covenant is in another 
deed, for the lail deed does not take 
away the cffedl of the former ; and a 
fubfeqaent covenant cannot be pleaded 
In bar of a former ; but the defendant 
tnuft bring bis adiion upon the lail in¬ 
denture, if he will help hinifelf. 2 Vent. 
8X7, 218. Gavudtn v. Draper, bo if 


A.and B. are jointly and feverally bound 
to H., and Ii. covenants only with A. 
that he will not fuc A., this is not a de- 
feafance, for flill there is a remedy on 
the bond againft B.; but it is other- 
wife if A. only had been bound, for 
then fuch covenant excludes him from 
any remedy for ever, to avoid circuity of 
aSicn. 2 Salk. 575. Lacy v. Kynnjlon. 
S. C. 1 Ld. Raym. 690. 12 Mod. 551. 
It is indeed a maxim in law fo to judge 
of con trail s, Szc. as to prevent a multi¬ 
plicity of adiions ; upon which grounds 
it is that courts do conftrue exprefs 
words of covenant into a rtlcafe. As 
fuppofuig the obligee of a bond cove-, 
nants not to fue on it, the courts fay that 
fliaH operate as a releafe ; for if it ope¬ 
rated only as a covenant, it would pro¬ 
duce two actions. 1 Term Rep. 446, 
Smith v. Mapl lacl . 

tint a cauie of adiion againft a plain¬ 
tiff will be no bar to an adiion by him 
for avoiding circuity of adiion, when 
the recovery in both actions is not equal ; 
as in vvaflc it is no bar, that the plaintiff 
covenanted to repair, for in watte the 
plaintiff is entitled to recover treble da¬ 
mages, but the defendant in his adiion 
of covenant will only recover /ingle. 
Moor 23. pi. So. fee ante 48. in the 
note (t.) 
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BenTon v&rfuj Wclby, late Sheriff of Lincoln. Cafe 26. 


Tiin. 21 Car. 2. Rrgis. Rot. 1505. 


’VrcwKSHnu;, to wit. BK it remeflhbered, that heretofore, Samepr-cedent. 

to wit, in E.ifler term l ilt paft, before our lord the * Mvd - Ent * 

at Wijlminf.er came Chrijlopher Benjon by John Stone his at¬ 
torney, and brought here into the court of our faid lord the 
king then tlu-re his certain bill againft VPilliam Welbyticp- 
kite fh-rifF.of the county of Lincoln, in the cuflody of the 
mrrlhal, &c. in a plea of trefpafs on the cafe, and there are 
pledges of pro fc cut bn, to wit, John Doe and Richard Roe , 
which faid bill follows in thrfe words, to wit: Tori/hire, to 
wit, Chrijlopher Benfon complains of William JVelby tfq. late 


fheriff nf the county of Lincoln being in the cuflody of the 

maiih.'l of the marfhalfea of our lord the king before the 

king himfelf, for this, to wit, that whereas one John Wright J.w, indebted 

lately, that is to fry, on the ifl day of Aitgujl in the year of by^LjfuW^- 

ourLoid 1607 at.thc city of York in the faid county, by his tM > 

certain bill obligatory, fe.ded wiih his feal, bearing date 

the fame d.y and vear, acknowledged birrifelf to owe, and be 

indebtrd, to the fiu Chri/lopher in the juft fum of i< 56 l. of 

lav. *:il money of England, which he undertook and promifed 

to pay to the faid Chri/lopher at or upon tl*e 2d day of February 

next following the date of the faid bill, and to the payment 

whereof well and truly to be made bound himfelf, his heir^ 

executors, and admiuillrators in the fum of 332I. of like* 

money firmly* by the faid bill (1); which 1 661 . the faid John 

had not paid at or upon the faid 2d day of February to the 

faid Ckrifloploer according to the form and tfFe£l of fhc faid bill, 

whereby and by force of the faid bill the faid 332!. became 

forfeited to the f»id Chrijlopher ; and whereas alfo, the faid • 


(1) It is naceffary in tin’s all ion tq be not proved as averred, the plaintiff 
aver and prove that the plaintiff had a wifi be nonfuited. 2 Lev. 85, Gunter v. 
caufc of adfion againit the ptrfon who Clayton. 4 Term-Rep. 611. Alexander 
efcaped If it be not averred, the de- v. Macauley, 
gjaration is bad on demurrer ; and if it 

VoL.lI. F f John 


Benfon \>crfus Welby. 


"$evsok v. John being in form aforefaid indebted in the faid 332I., he 
. the faid Chrijlopher afterwards, to wit, in the term of the holy 
The piaint ; ff tw Trinity in the 20th year of the reign of our lord Charles the 2d 
i!idebt rued out now king of England , &c. for the recovery of the faid 332l, 
hTfidd^w profecuted out of the court of our faid lord the king before 
the king himfelf at Wejlminjler , commonly called the king’s 
bench, in the county of *Middleftx, a certain writ of our faid 
heriff of the ‘ 1o {$ againft the faid John, directed to the fheriff 

of Lincoln, by which faid writ our faid lord the king com¬ 
manded the faid then (heriff of Lincoln, that he (hould take 
the faid John , if he (hould be found in his bailiwick, and 
him fafely keep fo that he (hould have his body before our 
faid lord the king at Wejlminjler on Friday next after three 
weeks of St. Michael then next following to anfwer the faid 
*5** note'/*) Chrijlopher oi a plea of trefpafs, and alfo ( 2) to a bill of the faid 
Chrijlopher againft the faid John, for the faid 332I. of debt, 
according to the cuftom of the court of our faid lord the king 
before the king himfelf to be exhibited, and that the faid 
•W'hwitw** (heriff (hould have there then that writ; which faid writ the 
lefendant then laid Ckriflopher afterwards and before the return thereof, that 

Kec—d L * 8 *° Qn ^ lC day * n l ^ c y ear a f° rc f a ’ { l 

at the caftle of Lincoln in the faid county of Lincoln, deli¬ 
vered to the faid William , then (heriff of the county of Lin¬ 
coln, to be executed in due form of law, to the intent that 
the faid John by virtue thereof (hould be taken and arreted, 
and on the day of the return thereof in the faid court of our 
faid lord the king before the king himfelf (hould be by virtue 
of. the faid writ committed to the cuftody of the mar(hal of 
the marftialfea of our lord the king before the king himfelf, 
dccordirfg to the cuftom of the faid court from time whereof 
the memory of man is not the contrary ufed and approved of, 
or elfe (hou 4 d put in, in the faid court pf our faid lord the 
king before the king himfelf, according to the cuftom of the 
faid court for the whole time aforefaid ufed and approved of, 
fumcient bail to anfwer the faid Chrijlopher in the plea afore¬ 
faid (3). And the faid Chrijlopher in fa£k fays, that after 

(3) It is h’jhkn that the indorfe- delivered to the (heriff in an aftioq 
n cut of non efl inventus on the writ is againft him for an efcape of a perfon 
fiiflicid t evidence pf its having been taken either on mefne procefs, or in ex¬ 
ecution 


The plaint ; ff for 
the recovery of 
hit debt fued out 
• writ againft 

the faid j. W. 


AreCted to the 
(heriff of L. 


(*) See ante, 
p. 52. note fi) 


which wiit was 
delivered to the 
defendant then 
(heriff uf L. to be 
eeecued. 
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the delivery of the writ aforefaid in form aforefaid, and Behsoh w. 
before the faid day of the return of the faid writ,' to ^ p 

wit, on the 20th day of Oftober in the 20th year afore¬ 
faid at the* caftle of Lincoln aforefaid, the faid William , 
being then as aforefaid ftieriff of the faid county of Lin¬ 
coln , took and arrefted the faid John by virtue of the faid 
writ at the fuit of the faid Chriftopbtr , and then and there had j. w. by fiitoc 
him in his the faid (heriff’s cuftody by virtue df the faid thc,eof 

and brought him the faid John fo in his cuftody to Ripon in 
the county of Tork. Yet the faid William , then being ftieriff Breach, 
of the county olf Lincoln as aforefaid, contriving and intending 
wholly to deprive the faid Chriftopbtr of the 332!., and of his [ 15* 1 
remedy for the recovery thereof afterwards, to wit, on the faid But permitted 
20th day of Oftoier in the 20th year aforefaid at Ripon afore- *“ m 10 ******* 
faid, permitted the faid John, fo being in the cuftody of the 
faid William then being ftieriff of the faid county of Lincoln, 
to go at largd wherever he would, and to efcape out of the 
cuftody of the faid William then ftieriff of the faid county of 
Lincoln , (the faid Chriftopbtr then and yet not being fatisfied of 
the faid 332I. or any part thereof,} and upon the faid writ, on 
the faid Friday next after three weeks of St. Michael, before our 
faid lord the king at Wejlminjler , falfely and fraudulently re¬ 
turned that he had taken the body of the faid John, which faid 
body he had ready before our faid lord the king on the day and * nd **- 

. , . . . , ... . , , , - . / . turned that he 

at the place m the writ aforefaid contained, as by the faid writ had him ready, 
he was commanded: whereav in truth the faid William, then 
fheriff of the faid county of Lincoln, had notihe body of the faid 
John ready before our faid lord the king, on the day anH^at 
the place in the faid writ contained, whereby the faid Chriftopbt { 
is wholly defrauded of the faid 33 2I., and of his remedy for 


ecution; and therefore, as it is not 
averred in this declaration that the 
ftieriff made a warrant to his bailiff to 
arreft fuch perfon, it is not neceffary to 
prove a warrant by him to his bailiff 
for that purpofe; but the return of 
non eft inventus is.fufficicnt evidence 

F f 2 


again ft the ftieriff that the writ was de¬ 
livered to him. Comp. 63 Blatcb v. 
Archer. And for the fame reafon the 
indorfement of eepi corpus, et paratum 
babeo on the writ, feems to be fufficient 
evidence of its having been delivered to 
the ftieriff. 


the 
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Benfon veffus Welby. 


Benson n>. 

W' LBY. 
Imparlance. 


Pemorrer. 


(a) See ante, 
3 ¥ * 


Joinder in de* 
inurrer. 


[ ] 
Cutm advifarc 
wult. 


the recovery thereof: wherefore the faid Chrifopher fays that 
he is worfe, and has damage to the value of 500!., and there¬ 
fore he brings fuit, &c. 

.And now at this day, to wit, on Friday next after the mor¬ 
row of the holy Trinity in this fame term, until which day the 
faid William had leave to imparl to the faid bill and then to 
anfwer, &c. before our Itftd the king at Wejlminjler comes as 
& faid Chrijlopher Benfon by his attorney aforef.iid, as 
the faid William Welby by Thomas Walpool his attorney; and 
the faid William defends the wrong and injury when, &c. 
and prays judgment of the declaration aforefaid ( A), becaufe he 
fays that the declaration aforefaid, and the matter in the fame 
contained, are not fufficient in law for the faid Chrifopher to 
have his faid a&ion thereof maintained againft the faid Wil¬ 
liam ■, to which faid declaration the faid William has no ne- 
ceflity, nor is hq’ bound by the law of the land in any wife to 
anfwer ; and this he is ready to verify j wherefore for want 
of a fufficient declaration in this behalf, the faid William prays 
judgment of the faid declaration ,, and that the fame may be 
quaffied, &c. 

And the faid Chrifopher fays, that he, by any thing by the 
faid William above in pleading alleged, ought not to be barred 
from having his aforefaid a£tion thereof againft the faid Wil¬ 
liam Wtlby, becaufe he fays that the declaration aforefaid, 
and the matters in the fame contained, are good and fufficient 
in law for him the faid Chrifopher to have his aforefaid adtion 
thereof maintained againft the faid William, which faid de¬ 
claration and the matters in the fame contained he the faid 
yV'illiam is ready to verify and prove as the court. See. and 
fcfccaufe the faid William does not anfwer the faid declaration, 
nor does hitherto in any wife deny the fame, the faid Chrifopher 
prays judgment and his damages on occafion of the faid pre¬ 
mifes to be adjudged to him, &c.; but becaufe the court of 
our faid lord the king now here is not yet advifed what judg¬ 
ment to give of and upon the premifes, a day therefore is 
given to the parties aforefaid before our lord £he king at 
Weflminfer until Saturday next after three weeks of St. 
Michael, to hear their judgment of and upon the premifes, 
becaufe the court of ous faid lord tjie king now here is thereof 


not 
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Hot yet advifed, &c. At which day before our lord the king Bek son v. 
at Wejlminjler, (and fo it is continued from terra to term,) L ELBY ‘ f 
come the parties aforefaid by their attornies aforefaid, where¬ 
upon all and lingular the premifes being feen, and by the 
court of our faid lord the king here more fully underftood, 
and mature deliberation thereupoq had, it feems to the court The decision 
of our lord the king here, that the faid declaration of the 
faid Chrijlopher , and the matters in the fame contained^ ifre* fcnd.nt did w>t 
good and fufficient in law for the faid Chrijlopher to have his 
aforefaid action, maintained apainft the fayl William Welby , ot theriSV bonds, 
for that the faid William Welby has not pleaded the ftatute 
made in thfc 23 d year of king Henry the 6th, of bonds taken 
by (hsriffs for the appearance of prifoners in their cultody 
by virtue of procefs mentioned in the faid aft, wherefore wherefore th# 
the faid Chrijlopher ought to recover his damages againft recover hV/d*. W 
the faid William on occafion of the faid premifes. But be- m *6 e *‘ 
caufe it is unknown to the court of our faid lord the king 
now here what damages the faid Chrijlopher has fuftained in 
this behalf, therefore the (heriff is commanded that by the 
oath of good and lawful men of his county he diligently Writ of Inquiry 
inquire what damages the faid Chrijlopher has fuftained as #,wde< ** 
well on occafion of the faid premifes, as for his cofts and 
charges.by him about his fuit in this behalf expended, and 
the inquifition which he (hall thereon make, he fend to our 
lord the king at Wejlminjler on Monday next after three 
weeks of St. Michael under hrs feal, and the feals of thofe by 
whofe oath he (hall take the faid inquifition, together with 
the writ of our lord the king to him thereof dire&ed: the 
fame day is given to the faid Chrijlopher there, &c. £t whicjfc 
day before our lord the king at Wejlminjler , comes the faid 
Chrijlopher by his attorney aforefaid ; and the (heriff, to wit. 

Sir Philip MounElon knt. (heriff of the faid county of Tork $ 
returned a certain inquifition taken before him at the cattle of LiquliUbar*. 
York in the faid county of York , on the 26th day of July in the lurncd * 

2 2d year of the reign of our lord Charles the fecond now 
king of England , &c. by the oath of good and lawful men of 
his bailiwick, by which it is found that the faid Chrijlopher 
has fuftained darmges on occafion of the faid premifes, be¬ 
sides his cofts and charges by him about his fuit in this behalf 

F f 3 * .expended 
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Benson v. expended, to 2001. and for thofe cofts and damages to 6d. 

WBi.By. ^ Therefore it is confidered that the faid Chrijlopher recover 
againft the faid William the damages aforcfaid,^ by the faid 
ioquilition above found, and alfo 14I. 19s. 6d. for his coils 
• and charges by him about his fuit in this behalf expended, 
adjudged of Increafe to the faid Chrijlopher by the court of our 
£ 154 3 faid lord the king now here at his requeft $ which faid da¬ 
mages in the whole amount to 215I. And the faid William in 
mercy, &c. 


Cafe 26. Benfon verfus Welby late Sheriff of Lincoln. 


Trin. 21. Car. II. Regis. Rot. 1505. 


s. c. 1 Vest. 

55. *5. 

1 Sid. 439. 
a Mod. 3 3. 57. 
a Keb. 591. 
626. 630. 657. 
§70. 

The ft.tute 
*3 H. 6, e. 9. 
of fheriffs’ bonds 
ii only a pri¬ 
vate ftatute, of 
which the court 
mil not take no¬ 
tice unlefs it be 
pleaded. 


A CTION upon the cafe by Benfon againft Welby late (heriff 
of Lincoln 3 the plaintiff declares that one Wright was 
indebted to him in 332I. upon a penal bill obligatory, and for 
the recovery of the faid debt he fued a writ .out of this court 
againft Wright t directed to the (heriff of Lincoln, returnable 
on Friday next after three weeks of St. Michael, by fcjrce of 
which writ the defendant then (heriff of Lincoln arrefted the 
faid Wright, and afterwards fuffered him tp efcape, the plain¬ 
tiff not being fatisfied of his debt, and at the return of the 
writ the defendant falfeiy and fraudulently returned a cepi 
corpds et paratum habeo t whereas in truth the defendant had 
npt the body at the return of the writ, whereby the plaintiff 
was defrauded of his remedy for the recovery of his debt, 
wherefore he brought this a&ion: the defendant demurred 
in law. *’ 

And it was obje&ed for the defendant, that here was an 
pttion for a falfe return of a cepi corpus et paratum habeo , 
where fuck action is not maintainable, becaufe the ftatute 


23 if. 6 . c. 9. compels the (heriff to let his prifocier at large 
upon reafonable fureties of perfons having fufhcient within 
the county, and neverthelefs the (heriff (ball return a cepi 
(4) See ante, 6c. corpus as before the ftatute (4}. And this was not denied by 

13 the; 
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the court, or by the coutifel on the other ride; but it was Bcnsow. 
argued for the plaintiff, that this was an a&ion for the efcape , Wblut. ^ 
of the prifonet, and although a falfe return was alleged, yet it 
was nothing but furplufage, and fhould not hurt the a&ioti 
which was good for the efcape before; And if it fhould be 
intended that the plaintiff has bropght the a&ion as well for 
the falfe return as for the efcape, # ftill the declaration was 
good for the efcape, and he ought to have judgment forjtaf} 
though he fhould be barred for the falfe return* But fhould 
it be intended pne way or the other, yet in this cafe the 
plaintiff ought to have judgment for the whole; for if the 
defendant 'would have aided himfelf by the ftatute, he 
ought to have pleaded it, and fhewn that he let the prifoner 
to bail according to the ftatute, and fo Would have,been 
excufed. But now the defendant has demurred generally 
to the declaration, and fo has loft the advantage of the ftatute, 
which is a private one, of which the couTt will not take any 
judicial notice, unlefs the party (hews it in pleading, as '[ ify } 

it has been oftentimes adjudged. And even if the court 
would take notice of the ftatute without its being pleaded, 
yet it does not appear on the record, as it now is, that the 
defendant has purfued it in letting the jjfifoner at large upon 
furetiei "according to the faid ad for the declaration .charges 
him dire&ly with an efcape, which the defendant has now 
ackno« ledged by his demurrer ; wherefore judgment was pray¬ 
ed for the plaintiff. *' • 

And the court feemed to be of different opinions about the 
declaration, namely, fome that the declaration was for. a 
falfe return only, and that all the precedent matter # was onjjt 
inducement; and others that the declaration was for an 
efcape only, and the other matter was but furplufage, and 
not material; and a third opinion was, that the a£lion was 
brought for an efcape, and a falfe return alfo; but the court 
did not agree in this matter (5). But the whole court ire* • 

folved, that judgment (hould be given for the plaintiff tor 
.■ . ■■ ■ ■■ " ■ * ■ . .— ■ ■ ... « 

(5) However it Teems to be a decla- iheriff returned “ non eji inventus,” or 
ration, for an efcape j it not being un- the like, to the averment that the do 
ufual in this action to add, that the feadant fuffersd the party to efcape. 

ff4 * this 
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Benson v. this caufc, that the defendant ha ! not pleaded the ftatute, and 
Welby. Jibuti the matter of fiH; for it was agreed by the court, that the 
* ftatute was a p'irrtte ftatute of which the court would nor take 

any notice unlefs it be pleaded. . But Tnyfdrn juftioe faid it had. 
been fettled before that time, tint the ftatute was hut a pri¬ 
vate ftatute of which the court would not tak- cognizance 
without its being pleadetj ;«but if it was now to be fettled 
again, he thought it ought to he ruled and fettl* 4 1 other wife ; 
buftfce court cannot recede from former rcfwlutions and judg¬ 
ments (6) j and therefore it was adjudged for the plaintiff.— 
. * 'Jones 


(6) The demurrer feems to be im¬ 
proper in any point oi view, whether 
the ftatute be a public, or a private one. 
For if it were a public llatuiv, of which 
the court was bound to take judicial 
notice without being pleaded, ftill the 
defendant ought not to have demurred 
to the declaration, but fhould have 
Hated thole fails which would have 
brought his cafe will.in the ftatute, in 
the fame manner as is neceffary where 
a defendant protects himfelf under the 
authority of any other general law, and 
fo have fttewn that he had a&ed under 
the ftatute,. and was juftified by it in 
letting the pi ifoncr go at large, and yet 
returning ccpi cer^ut, et paratum habeu, 
which he might well do, though he 
fuffered him t^jo at large. Aud on the 
other haod, if it were a private ftatute, 
the defendant fhould have pleaded the 
ftatute, as well as have ftatld the fads 
which brought him within it. Or, as 
this was an a&ion on the cafe, the de¬ 
fendant might'have pleaded not gut ty, 
and given the ad and other fpecial mat. 
ter in evidence. I Sid. 439, I Vent. 
85. Therefore it appears that the de- 
of the court was right, though 


one of the rrafons for giving it does 
not txift any longer. 

It f.-ems not a little extraordinary, 
that a ftatute which concerns the admi- 
niftration of the publfer jullice of the 
whole kingdom, fhould tver have been 
touiinicd to bt a private ftatute ; and 
indeed fome very able men particularly 
Rolle and Glyn, who were fucccffively 
chief juftices of the king’s bench, were 
of opinion that it was a general law. 
1 Lev. 86. Bentley v. Hose. Tjtere is 
no wonder therefore, that Tivyfden J., 
who was alfo a very great lawyer, dHoo¬ 
vered fo great a difapprobation of the 
authorities in which the ftatute had been 
coufidercd to i.-e a private ftatute ; but 
he thought himfelf bound by them 
agaiuft his own piivate opinion and the 
reafon of the thing. To be fure the 
authorities alluded to by Ttvyfden J. 
were very ftrong and difficult to be got 
over. Thus in Moor 428. Laughton v, 
Gardner , an aftion on the cafe was 
brought agaiuft the ffieriff, who re¬ 
turned cepi corpus et palatum habeo , 
whereas in truth he had not the par¬ 
ty, wherefore the plaintiff had loft 
his fuit} the defendant demurred, and 

4 
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Jmn atid Saumkrt with the plaintiff; Winnington add Levhtx 
with the defendant. 

The fame judgment in the fame cafe was given in this term 
between Parke* v. W^eibj , which is entered frill. 21 ft of the 
now liog, Rol. 1503* 


Benson *. 
Wsluy. 


it was adjudged for the plaintiff, be- 
cauft by the demurrer the flat-riff had 
coufcffcd the falfe return, and the plain¬ 
tiffs lofs ; but if the theriff had picatkd 
the flatutc 23. H. 6. and fhewn how 
he had bailed the party, and took a 
bond, it feemed to Popham that the 
plaintiff would be barred of this adtiou 
on the plea. Cro. Eliz. 4h0.fi. C .: and 
Dyer. 119. a. Plow. 65. a. Di^e v. 
Maamngham . 4 R^p. yd. a. b. Holland' a 
cafe. Hob. 13 . Notion v. Shame, are 
all authorities to the fame effect. But 
in fubfequest cafes thefe authorities 
have been que&ioncd, and at laft over¬ 
ruled. Thus in 2 Lev. 103. Oly r. 
Sell, Lord Hale held that the Statute was 
a general law, of which die court would 
take judiefal notice without pleading. 
In 1 Str. 399. Mills v. Bond, the court 
took notice of the aff without it* being 
pleaded. And in Doug. 97. Boyce v. 
IVhitoler, note {12), Lord Mansjicld 
sited, if there teas any doubt whether 


the ftatute was a public adL and Daven¬ 
port, as amicut curia, ktia it had been 
doubted, and was therefore always fet 
out ; and ib certainly is. 3 Lev. 74. 
Graham v. Craevflsavj. And in Bull. Nifi 
Pr. 224- it isfaid that though it re¬ 
gularly true, that a private law fliaft 
oot be taken notice of unleis it be 
fhewn* yet it will be other wife in cafe 
£uch private law be reoognifed by a 
public one ; far usftanee, the 23 H. 6. 
c. 9. relative to then'll *s bonds is a pri¬ 
vate law, yet the ftatute 4. Ann. c. 16. 
having enabled the fiicrifi to aflign fuch 
bond, the court mud; take notice of the 
law that enables him to take fuch bond. 
And Lilly, in a Term Rep. 569. Samuel 
v. Etouts, in which all the authorities 
were cited, it was “adjudged that the 
23 H. 6. c. 9. relating to bail bonds is 
a public act, and therefore the court 
will lake notice of it, though it is sot 
pleaded. 
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Hunlocke yerfus Blacklowe* 


Cafe 27. 


Hunlocke verftis Blacklowe. 


S. C. 1 Mod. 64. 
1 Sid. 464. 
a Kfb. 674. ** 

If a covenant on 
one pait be ne¬ 
gative, and an 
affiimative co¬ 
venant on the 
other part be in 
tonjiderathn tf 
she performance 
t/ureof, though 
the negative co¬ 
venant be brok¬ 
en, yet the af¬ 
firmative cove¬ 
nant ought to be 
performed. 


Eafter, 22 Car. 2. Regis. Rot. 2880. 

J)EBT on bond, dattjd" the laft day oi July in the 16th 
v year of the reign of the now king, conditioned to per¬ 
form covenants in articles of agreement. The defendant, 
after oyer of the condition, fets out the articles, by which 
it appears that'the plaintiff, being a taylof, had affigned his 
trade to the defendant, and all the benefit of the cuflomem 
named in a fchedule annexed to the articles, and the plain¬ 
tiff covenants with the defendant, that ke would from thence¬ 
forth leave eff and deftfl from uftng and exercifmg the trade of d 
taylor with any of the cujlomers named in the fchedule , with feveral 
other covenants on the part of the faid plaintiff to be performed, 
and the faid defendant, in confideration of the performance 
thereof covenants that he will pay the plaintiff iool. a year 
during his life by quarterly payments, (1) with divers other 

covenants 


(1) This bond Teems to be founded 
on a good confideration j for though a 
bond, covenant or promife, even on 
good confideration, not to ufe a trade 
any where in England, is void, as being 
too general a reftraint of trade ; yet if 
fuch bond, covenant, or promife, be 
not to ufe/tf, trade at a particular place, 
it is good. All. 67. Frugnell v. Gojfe. 
For the fame reafon it feems, that a 
bond, covenant or promife, not to ufe 
a trade with particular cujlomers by 
name, if founded on a good confidera¬ 
tion, is alfo valid. All the cafes on 
this fiibjeft prior to Mitchell v. Reynolds. 
1 P. Will. 181, are noticed in that cale. 
There in debt on bond, the defendant 
prayed oyer of ihe condition, which re¬ 
cited, that whereas the defendant had 

1 


affigned to the plaintiff a^eafe of a 
meffnage and bake-houfe in L. in the 
parifh of St. A. for the term of 5 years; 
if the defendant fhonld not exercife the. 
trade of a baker Within that parijh dur¬ 
ing the faid term, or in cafe lie did, 
fhonld, within 3 days after proof thereof 
made, pay to the plaintiff 50I. then 
the obligation to be void, and pleaded 
that he was a baker by trade, that he 
had ferved an apprcnticefhip to it, by 
reafon whereof the bond was void in 
law, wherefore he traded, as he well 
might ; and on demurrer, the court was 
of opinion, that a fpecial confideration 
being fet forth in the condition, which 
fhews it was reafonable for the parties 
to enter into if, the bond was good ; 
and that the true diftin&ion was not 

between 
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covenants on the part of the faid defendant to be performed; Hu niock* 
and the defendant! after he had (hewn all the covenants, pleads v ' 
in bar that the pjaintiff, after the making of the faid articles, «• - j 

to wit, on the firft day of Augujl in the aforefaid 16th 
year at, &c. ufed and exercifed the art and myftery of a 
taylor for and with the faid Mr. Jfierrepoint (namely, one 
. of the cuftomers named in the fchedule) for the foie benefit 
of the faid plaintiff, &c. to which plea the plaintiff demurred ” 
in law. 

And it was urged by Saunders for the defendant, that the 
words, “ in eonfderation of the performance thereof ” make a 

* condition 


between promifec and bonds, but between 
Contracts with and without confident- 
tion ; and that wherever a fufficient 
confideration appeared to make it a 
proper and a ufeful contract, and fuch 
as could not be fet afide without injury 
to a fair contra&or, it ought to be main¬ 
tained ; but with this conftant diver- 
lity, viz. where the refiraint is general 
not to cxgfcife a trade throughout the 
kingdom , and where it is limited to a 
particular place ; that the former is void, 
being of no benefit to either party, and 
only oppreifive; but the other is good. 

The principle of this cafe was after¬ 
wards rccognifed and adopted in a Str. 
^39 Chefman v. Nainby. z Ld. Raym. 
14 >6. 3 Brown. P. C. 349. S. C. So 
where the condition of a bond was tlut, 
in confideration A. would take B. as an 
affiftant in his bufinefs as a furgeon, for 
fo long a time as it fhould pleafe A., 

B. agreed not to pra&ife on his own 
account for fourteen years within ten 
miles of the place where A. lived, the 
bond was held good. 5 Term Rep. 
it8. Davis v. Mafon. See I Brown 

C. C. 418, Sloman v, Walter And 


where by indenture between A. and B. 
and C., diflblving their partnerfhip as 
ropemakers, A. and B. covenanted to 
allow C. during his life, two (hillings on 
every hundred weight of cordage which 
they (hould make on the recommends* 
tion of C. for any of his friends and con¬ 
nexions, and whole debts (hould turn 
out to be good : and that A. and B. 
(hould (land the rflk of fuch debts 
incurred ; but JhoulS not be compelled t» 
furnifli goods to any of C.*s connexions 
whom they Jhould be di/inclined to truft. 
And*C. covenanted not to carry on the 
bufinefs of a rope-maker during his life 
(except on government dbntra&s) ; and 
that all debts contracted, o^to be con¬ 
tracted in his or (heir name, purfuant 
to the indenture, (hould be the exclufive 
property of A. and B. ; and that C. 
(hould during his life exclufively employ 
A. and B. and no other perfon, to 
make all the cordage ordered of him, . 
by or for his friends and connexions^ 
on the terms aforefaid, and (hcAild not 
employ any other perfon to make any 
cordage on any pretence whatfoever; 
it was holdcn, that the covenant by C. 

to 




l$6h 


Hunlocke verfus Blacklower 


Honlocke condition precedent, fo that when the plaintiff had broket* 
•o. Black- j_. g covenant u fjn<r his trade with one of the cuflomers, 

j, j 19 

the defendant was not bound any longer to pay the iool. a 
year to the plaintiff. And here the plaintifr had ufed his 
trade with one of his cuftomers before any payment of the 
jool. a year became due, and therefore the defendant was 
difcharged from the jtayment of the iool. a year. And to 
.«4>rove that this was a condition precedent, he cited 3 Leon. 
21*9. Brocas ’s cafe, where the lord of a manor covenanted to 
allure the freehold to one of his copyholders and his heirs, and 
the copyholder in confidcration of the fame covenant performed 
promifed to pay a certain fum of money; and it was adjudged, 
that the copyholder was not obliged to pay the money until 
the lord had firft performed the covenant on his part; but it 
is otherwife, fays the book, if the covenant on the part of the 
copyholder had been, in co»fideration of the covenant to be 
performed. And here the words are, in confederation of the per¬ 
formance of the plaintiff’s covenant, which is as much as to 
fay, in confidcration of the covenant performed. Wherefore he 
concluded that here was a condition precedent, which being, 
broken, the defendant is not bound to pay. the iool. a year. 

Sed non allocatur; for the plaintiff’s covenant being in the 
naturp of a negative covenant, namely, that he will, not ufe 


t Ssund. 3201 
sate (4;. 


to employ A. and B. exclufivefy to 
, make cordage for his friends, and not 
to employ any other, A. and B. not 
being obliQ-J to work for any other 
than fuch^aS they ckofe to tiuft, was 
sot illegal and void, as being in re* 
flraint of trade without adequate confide- 
ration; for the whole indenture muft be 
conftrued together accord.ng to the 
apparent reafonable intent of the par- 
ties ; and the general object being only 
to appropriate to A. and B. fo much of 
C.'b private trade as they chofe to give 
his friends credit for, fo much only was 
covenanted to be transferred: and C. was 


ft ill* at liberty to work for any of his 
friends, who were rttfufed to be trufted 
by A- and B. ; by which conftru&ioa 
the reftraint on C. was only co-exten- 
five, as in reafon it could only be in¬ 
tended to be, with the benefit to A. 
and B.; and therefore the reftraint on 
C. could be no prejudice to public 
trade. 8 Eaft. 80. Gale v. Reed. But 
the defendant, being difTatisfied with 
this judgment, was advifed to brings 
writ of error into the Exchequer Cham* 
ber; but what became of it the editor 
has never heard,, 

bit 


14 
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his trade with the cuftomers, if the words in tonftderation of 
the performance thereof (hould amount to a condition prece¬ 
dent, the plaintiff would never have the iool. a year during 
his life, becauft it is not poflible for the plaintiff to perform 
his covenant in his life time; for at any time during his life 
he may break it, and a negative covenant is not faid to be 
performed until it becomes impoflBble to break it; which £ 157 } 

. impoffibilily can only happen here by the plaintiff’s death. 

And therefore fuch a confirmation would entirely defeat the A negative co» 
intention of the parties; for it plainly -appears that their intent venant « not 

< « , , , i , . , , . l«idto be per- 

was that the plaintiffftiould have the iool, a year during his formed, until it 
life, and therefore it is not a condition , but the defendant may ^^bteakh. 
have his altion of covenant againff the plaintiff for breach of the 
covenant on his part. And although it was urged that the 
xool. a year (hould be paid until the plaintiff has broken the 
covenant on his part, and no longer, and that fuch was the 
true meaning of the parties; and when the plaintiff has volun¬ 
tarily broken the covenant on his part, he feems to be content 
that the iool. a year (hould mot be paid any longer, yet this 
was over-ruled by the court. Wherefore it was adjudged for 
the plaintiff (a). 


(j) See 1 Saund. 320. Pordagev. 
Cole, note (4.) Gilb. Law of livid. 194, 
I Str. 569. Loch v. Wright. Willes’s 
Rep. 146. Mucllejlone v. Thomas, Ibid. 
157 Acherley v. Vernon, and Mr. Durn- 
forets note (a.) Ibid. 496. Thomas v. 
Qadwalladsr, 2 H. Black. 178. French 


v. Campbell, 8 Term Rep. 366. Glare - 
brook v. Woodrow, in which laft cafe 
the reader will find very material obfer- 
vations made on the cafe of Boone v. 
Eyre cited in aote (4.). to Pordage v. 
Cole. See Peetsrs. v. Opie. Pojl. 350.35*. 
note (3.5 Holdipp v 4 0 /«>tfy,.a«tea, 106 . 
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Rex vttfus Stoughton* 


Cafe 28. Rex verfus Stoughton. 

Ttin. 21 Car. 2. Regis. Roil. 8 . among the pleas of the king. 

Optim. {^urrey to wit. Oth« wife, to wit, in the week next after 

t v> the feaft of the tranflaiion of St. Thomas the martyr, that 
is'to fay, on the 14th day of July in the 20th year of the 
reign of oar lord Charles the fecond, by the grace of God, 
of England , Scotland, France , and Ireland*- king, defender of 
the faith, &c. at the general quarter-feflion of the peace of 
(1 ) Se» 1 Saund our lord the king holden for the faid county of Surrey (1), at 
Kifderty*** Guildford in the fame county, before Arthur Onflow, Henry 

»ote(j). Hildyard , and William Elliott efquires, and others their fel¬ 

lows, juft ices of our faid lord the king affigned to keep the 
peace in the county of Surrey aforefaid, and alfo to hear and 
determine divers felonies, trefpalTes and other mifdemea- 
nors in the fame county committed, John Windebancke efq. one 
of the juftices of our faid lord the king afligned to keep the 
peace in the faid county, and alfo to hear and determine 
divers felonies, trefpafles and other mifdemeanors in the fame 
county committed* with his own hands then delivered into 
the court of our faid lord the king there before the faid 
juftices a certain prefentment lately made by the faid 'John 
Windebancke , upon t his the faid John Windebancke ’s own proper 
knowledge and view, according to the form of the ftatute in 
filch cafe made and provided (2). Surrey to wit. Be it re¬ 
membered that at the general quarter-feflion of the peace of 
1 our loM the king holden for the county of Surrey aforefaid 
at Guildford in the fame county, on Tuefday in the week next 
after the feaft of the tranflation of St. Thomas the martyr, that 
js to fay, on the j 4th day of July in the 20th -year of the 

( 2) The words, “ whuh faulprejent- is the ufual pra&ice now to add them. 
•« m ent follows in thefe words, or in See i Saund. 308. Rest v, Kilderby ^ 
“ manner and form following, that is to note (?•) 
fsy, ” feem to be wanting * at leaft it 

reigq 
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reign of our lord Charles the fecond, by the grace of God, Rsxw. 
of England , Scotland , France , and Ireland king, defender of Stouchtom. 
the faith, &c. before Arthur Onflow > Henry Hildyard , and 
William Elliot enquires, and other their fellows, juftices of our 
faid lord the king afligned to keep the peace in the county of [ 158 ] 
Surrey aforefaid, and alfo to hear and determine divers felo* 
nies, trefpafl'es and other mifdemeanors in the fame county 
committed, came "John Windcbancke efq. one of the juftices of 
our faid lord the king afligned to keep the peace in the county 
aforefaid, and alfo to hear and determine divers felonies, 
trefpafli-s and other mifdemeanors in the fame county com¬ 
mitted, in his proper perfon, and upon his the faid John 
Windcbancke's own proper knowledge and view, according to 
form of the (3) ftatute in fuch cafe made and provided, then 

and 


(3) This was the ftatute 5 Eliz. c. 13. 
f 9. which continued the ftatute 2 and 
3 P. & M. c. 8. ; but thtfc, as well 
.as all other ftatutes rtlating to the high¬ 
ways in general, were repealed by fta¬ 
tute 8 Geo, 3 c. 5. and afterwards re¬ 
duced into one aft of pailiament by fta¬ 
tute 13'tjfeo. 3 c. 7 ‘ti. which is now the 
exifting law upon this fubjeft. The laft- 
mentioned aft preferves and enlarges 
that claufe of the 5 Eliz., which gave 
a power to a juftice of peace to preftnt 
a highway on his own view ; for by 
feftion 24 of the faid ftatute 13 Geo. 3. 
it is enafted, that “ every juftice of 
“ affize, juftices of the counties pala- 
“ tine of Chefler t Lancafler and Durham^ 
“ and of the great feffions in IVales y 
«« Ihall have authority upon his or their 
“ own view, and every juftice of the 
t* peace, either jupon his own view, or 
t* upon information upon oath to him 
** given by any furveyor of the high- 
t* prays, to make prefentment at their 


“ refpeftive affixes, or great feffions, or 
“ in the open general quarter feffions 
“ of the peace, of fuch refpeftive li. 

“ mit, of any highways, caufeway or 
bridge, not well and fufficiently re- 
“ paired and amended, or of any other 
“ defiault, or offence done contrary to 
“ this aft, and that all defefts in the 
“ repair thereof ftiall be prefented in 
“ fuch jurisdiction where the fame do 
u li^, and not elfewhere ; and no fuch 
“ prefentment (hall be removed by cer- 
“ tiorari, or otherwife, gut of fuch ju- 
“ rifdiftion, till it be travel^ and judg- 
*' ment thereupon given, except where 
“ the duty or obligation of repairing the 
“ faid highways, caufeways or bridges, 

** may come in queftion; and every 
fuch prefentment made upon view, 

4 * or information ae aforefaid, (hall be * 
“ as good, and of the fame # force, 

** ftrength and effeft in the law, as if 
“ it had been preferred and found by 
“ the oaths of twelve men j and that 

“ for 
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Rex v. and there in the court of our (aid lord the king, before the faidf 
Stooghtok. jafticcs prefented, that a (4) certain common highway lying 
^ in the parifh (5) of Stake near Guildford in the county afore- 

laid, leading between (6) the market-town of Guildford afore- 
faid in the county aforefiid, and the market-town of Oking- 
ham in the county of Berts, in, through, over and upon a 

certain 


for every fuch default or offence fo 
** prefented, the juftices of'afftxe, coun- 
•* ties palatine, and great fffiions, at 
“ their refpe&ive courts, and the juf- 
•* tices of the peace, at their general 
“ quarter feffions, (hall have authority 
** to affefs fuch fines as to them fliall 
•* be thought meet ; faring to every 
perfon and perfons that fliall be afffdl- 
ed by any fuch prefentment, his, her 
** or their lawful traverfe to the fa d 
** pivl-Mitment, as c veil with mfpcci to 
“ tht' fuci oj nan repair, as 10 the duty 
or obligation of repairing the fa!d 
•' highways, as they might haw had 
upon any indictment of the fame pre • 
fer.tcd and found by a grand jury.” 
The words in italics wtre added to 
the faving claufe, as it flood in tht^lla- 
tute 5 Eiiz. c. 13. f. o. ( becaufc it had 
been doubled, whether under that claufe 
the party, agunft whom fuch prefer¬ 
ment was qrUe, coulfl traverfe the fadt 
of want of repair, though the better opi¬ 
nion undoubtedly was that it might be 
traverfed. Cartli. 212. Rex v. Horn fry, 
I Show. 270. 291. 4 Mod. 3*. S. C. 
1 Hawk. .P. C. c. 7S'. f 72. 3 liurr. 
1530. Rex v. Jtflices of Wiltjhire. 

If an r indidlmint, or preferment, for 
aot repairing a highway be againft the 
inhabitants of a parifh at large, who are 
bound «f ftommo* right to repair all 


the highways lying within it, they may 
upon not guilty fhevwthat it is in repair, 
or that ii is not a highway, or that it 
does .iot lie within the parifh; for all 
tht fc are fails which the profccu'or rnnft 
a’lege in his iodidtment, and prove on 
the plea of not guilty ; and it is a well 
known rule of law, that whatever a 
plaintiff or proftento'r is hound to prove 
on the general iffue pleaded to a de, 
claration or indictment, the delendant 
may controvert the truth of, by oppofite 
evidenre. 1 Sir. 181, 1S2, I tsj. Rex 
V. Inhal'd ants of Norwich . 

It is hidden that fuch preferment 
may he renewed by the pzNzryJnr by 
certiorari before it is traverfed and judg¬ 
ment given thereon. Cowp. hex v. 
Bodgnham, agreeable to what had been 
before determined upon the ftatute 22 
Car. 2. c. J2. f. 4.. from which that part 
of the above fedtion was copied. 2 iStr. 
1209. The King v. Farewell. 

(4} Though it is often ilated in in¬ 
dictments, or presentments, for nufances 
to highways, that “ from time whereof 
“ the memory of man is not to the contrary , 
“ or, from time immemorial,” there was 
and is a common and ancient king’s 
highway, yet it is not' neceffary to do 
fo; for it has been adjudged that it 
is fufficient to flate. both in indictments, 
and in pleas in trefpafs juftifying under 

* right 
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Certain piece of land lying in the parilh of Sichc rear Guild¬ 
ford aforefdiJ in the county of Sarny alorcfaid, called Si ole 
Common, containing in length (7) 270 rods, being from time 
v, hereof the fbemory of man is not to the contrary a common 
king’s highway for all the liege fubj-&a of our fait! lord the 
king, and his predecvf'ors, kings and queens of England, with 

their 


Re:: v. 
STOUGH¬ 
TON. 


3 right of way, i-1 a compendious man¬ 
ner, thru it is a highway 3 Term Rep. 
265, nfphuUl v , ’/ •/«>«. 

(i) The high way mull be alleged 
in the prefentuum, or indictment, to 
lie in the parilh iud'Cted, otherwife it is 
not bound to repair it; and if it be not 
fo alleged, the indictment or present¬ 
ment is erroneous, and judgment will 
be reverfed. Cowp. in. Rex v. Rart- 
ford. 

(6) Here the highway is deferihed 
as leading between Guildford and '11- 
inyfam, lo that they me both timeiTan’y 
cmlu'lerl; fo if li.tr highway t e de- 
feriovdieg from om parish into 
another, both pari.'I ks arc excluded. 
Therefore, where in mi iud ; ei.me>:t 
agaeul a ptuifh for mot repairing a 
highway, it was Hat eh. tint, ir.nn 
“ time whereof £<c. there was and yet 
“ is a common and ar.ci.'i”. '.mg’s h.gh" 
“ way leading from the ■ .1 ;h i.i It. in 
the county oi C. towards and in to 
“ the pari ill of G. in the county a fore - 
“ faid, for all the 1’egc fubjedls, St. 
** and that a certain part of the fine 
* c line’s common highway, ftuatc, lying, 
“ and being in the [fid panjh of G. cou- 
ruining in length, &c. on ore. was and 
“ yet is in great decay after verditd 
for the profeentor, judgment was arrett¬ 
ed, hecaufe it was not Hated in the in- 
Vol. II. 


dichnent that the highway out of repair 
lay in “the fari/Jj of G. ; for the word 
a/,7 the parilh of G. excludes that 
pa.ifli according to 2 Roll. Abr 8r. 
pi- it), where it is faid, that “ if A. be 
“ indicted for Hopping a highway at 
“ D. lead’ng from i). to S , it is not 
“ good, hecaufe it is not alleged that 
“ the highway lies in D , for from D. 
“excludes it;” and a paiMi i« only 
bound to repair, if the big 1 way in- 
dirtedlies with’n f‘ ; and tin* com t held 
that .his was »„.t tud.d hr the fubfe- 
cpi-iMt e.iiegaf; m that a catair •* irl of the 
famejf ■ hwav flu. tie , c ~Sc. ::: th j of 
C O'i *s <n r. dte. 7 Term Rep. 
513. 7 he King v. Gr’. f: ray fee 

L-'leii. ]g. tJai/fe. cafe L..f temp. 

1 lefd'.w 1 • •:. ‘7 i:e t.-ryv. sill Saints 

1/. ' ■’' fit /'Gary. 4 r':rr. :.COO. Rex 

v. 11 am w S :■ J jS.if, y. The 

/. /7 V t. [.. - r 7/.'. 

However, i; :>p.s not Yccm to he at 
all m-e- i; ,ry to Hate in the indictment 
or pi cleat mei#, that the highway leads 
from '.r,e flare la anAhir, for the high- 

w. .ys have mi other bounds but the fea ; 
therefore if the terruaus a quo, and the 
terminus ad quern, are Emitted, it ap¬ 
pears that the indictment, or preferit- 
roent, or a- pica jidlitying a trefpafa 
hecaufe 'h M place is a highway, is never- 
thelefs good. Latch, if 7 . hat fey’s cafe. 

* G jr Palm. 
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Rex v. their horfes (8), carts and carriages to go, pafs and labour af 
Stough- their pleafure, on the 5th day of March in the 18th year of 
L TON ~ 'the reign of our faid lord the now king, became, and con¬ 
tinually afterwards hitherto was, and yet is very ruinous, 
miry, deep, broken and in great decay, for want of repair¬ 
ing and amending the faid king’s highway, fo that the liege 

fubjefts 


Palm. 389. 2 Roll. Rep. 412. Notting¬ 
ham’& cafe. I Str. 44. Rex v. Hamend. 
10 Mod. 3S2. S. C. 1 H. Black 351. 
Rovfev. Barden & Andr. 145. The King 
v. Haddock, in which cafe Lee C. J. faid, 
that the obje&ioii “ that the river T. 
“ where the uufance was committed, 
“ being a highway, the terminus a quo, 
and the terminus ad quem, ought to 
“ have been let out, has been given 
“ up, and not without rcaion ; for 
“ it was over-ruled in the cafe of The 
King v. Hammond , which was an 
*• indi&ment for a nufance in a ftreet, 
“ and it was objected, that there was 
“ no defeription of the highway by 
“ mentioning the termitms a quo, and 
“ terminus ad quem, and 1 Roll. Rep. 

was cited in fuppoit of the objec- 
<J tion ; but tbf. court held that it was 
“ not necelfary, becaufc highways have 
“ no boun*U«; and Parker C. J. cited 
•* The King v. Tbvmpfm, 10 W.3. where 
** it was fo determined.” And though 
Mr. Serjeant Hawkins fays (iHa.vlc. 
P. C. c. 76 f. 86.) that it is fafell to 
ihew both, the place from which, and 
alfothe place ta which the way fup- 
poftd to be off of repair doth lead, 
yet he fays that exceptions for want of 
fach certainty have fumaimes been dif- 
allowed: and probably he was net aware 
of the before mentioned cafes of The 
IQ, 


King v. Thompfun, The King v. diamond, 
and The King v. Haddock. 

( 7 ) Jt is faid to be ifecefTary to al¬ 
lege in the indictment or prefentment 
to what part of the highway the nufance 
complained of does extend, as by flicw¬ 
ing how many feet in length, and how 
many feet in breadth*, it contains. The 
reafon afligned is, that, if it be not, the 
defendant will not know the certaiuty of 
the charge againft which he is to make 
his defence, nor will the court be able 
to judge what will be the proper fine to 
aflefs. 1 Hawk. P. C c. 76. f. 88. Cat. 
temp, Hcrrdvv. ro6.j ter Le eSl.J . Ibid. 
316. King v. Hatfield. 1 Show. 390. 
Rex v. Roberts. But as the court does 
not ,at prefent eftimate the fine from 
the delcription of the length and 
breadth of the road, as Hated in the 
indictment, perhaps the want of Hating 
it would not now be confidered as a 
fatal objection. It has been held that 
an indictment for a nufance, that a cer¬ 
tain highway and bridge are in a ruinous 
condition, is not bad, for not fettfng out 
the length and breadth of the nufance. 
bay 301. nor for a nufance in laying 
foil in a highway. Ibidr 98. 

(8) The words in italics do not feem 
necdTary ; for where in an iudi&rneut 
for not repairing* a highway, it was de¬ 
ferred to be a certain common king's 

highway; 
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Tubjedls of our faid lord the king, with their horfes, carts and 
carriages in, through and over the faid king’s highway, front 
the faid 5th d^y of March in the 18th year aforefaid hitherto 
could not, nor yet can, go, pafs, ride and labour, as they 
were wont and ought to do. And that Sir Nicholas Stoughton 
of the parifh of Stole near Guildford^, in the county of Surrey 
aforefaid, bart. being lord of the manor of Stole in the parifh. 
of Stoke aforefaid, ought to repair and amend the faid Com¬ 
mon king’s highway, as often and when it was neceflary, by 
teafon of the teaure (9) of certain lands, parcel of the faid 

piece 


Re* <v. 
Stoug fi¬ 



ll igh way called A. leading from B. to 
C., containing in length fo much, and 
in breadth fo much; after vcrdift for 
the king, it was* obje&ed in atreft of 
judgment, that the defcription was too 
uncertain, for it lhould have /hewn 
whether it was a footway, or a way for 
carts, or for horfes. See. and fo were 
the precedents, as 2 Saund. 158. Tre- 
main, 101 . 205. Cro. Car. 2f.6. Rex 
v. I Varef.-J- S alk. 3,5 9, where judgment 
upon an indiftment for not repaiiing 
occidentalem partem communis pontis pe- 
dalis was reverfed, becaufe pons pfdalis 
does not fignify a foot bridge, but a 
btidge afoot long, and therefore fiiould 
have been pens pedejlris ; whereas, had 
the defcription of it, as communis pons, 
been fufficient, the court would have 
rejected the word pedaiis as furplufage: 
But the court held the delcription to be 
good ; for by. Lord Hardwicke, the 
length and breadth of the way, and 
froth whence and whither, are neceflary 
to be afeert^iued in thife indictments; 
but I do not remember any authority 
that holds it necclfary to fay, that it is 
a highway for this of that particular 
carriage; for if it is a common highway. 


it is a highway for all manner of things. 
Caf. temp. Haidw. 315. Rex v. Hat¬ 
field. 

(9) It is faid, that it is not fafe in an 
indidtment againft a perfon for not re¬ 
pairing a highway, which he ought to 
have done in refpeft of the tenure of 
certain lands, barely to fay, that he was 
bound to repair it ratione tenure terra, 
without adding fua. 1 Hawk. P. C. 
c. 76. f. 90. But.*lie word fua is omit¬ 
ted in this precedent; and it has been 
held not to be neceflary ; as where in 
an yidi&ment for not repairing a high¬ 
way, which the defendant was obliged 
to do ratione tenure 06a certain houlc, 
which in another part gft^ic indictment 
was mentioned ty be the ftusifion houfe 
of the defendant ; it was obje&ed on 
the authority,of 5 H. 7. 3. pi. 8. thu 
the occupier, and not the owner, was 
chargeable to the repairs of the high¬ 
way, and therefore the indictment lhould. 
have been ratione tenura fua , for it might 
be that the houfe was let to another, and 
Latch. 2cC. /Inon. was cited. But the 
court upon confideration held it not 
neceflary to lay it fo, for ratione tenura 
implies jt to be fuch a tenure as makes 
Cg 2 him 
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ton. 


piece of land called Stoke Common, containing in length 270 
rods, and in breadth 4 rods, lying on the weft fide of the 
“fa id common king’s highway fo as aforefaid ruinous, miry, 
deer* and in decay, h\ him the f*i<i Sir Nicholas Stoughton , on 
th. 2'th day of Febeu try in the 17th year of the reign of 
our fiid lord the now king, inclofed and incroached from 

the 


him chargeable ; and fo it wasihcld in 
1 Vent. y\. Rex v. Fatfsaw. which is 
entered Mich. 20- Car. 1. Soil. 12. 
There the defendant was charged rationc 
tenura quorundam terrorism et tenrmcn- 
iorum, and exception was taken for want 
of fuorum ; hut tlie indictment held well 
enough : but if it were necelLry to fay 
J'ua. the court thought it was implicitly 
averred by calling it afterwards his 
manfion-houfe ; fo qndcv.nque via data. 
the indictment was well enough. : Sir. 
1 is7. Rex v. Corrock, it items that 
the oeeupiir, and not the owner, is the 
proper perfo'i againll, whom the inVi'ct- 
irjcnt fii'Uiid be brought. For how arc 
the public to know who is the owner of 
the lands charged with the u-pjnr ? 
And it does not item to he mutenul 
what efla'e the o».cirin.r l::t» in the 
lands liable. f * } Salk. .55; Reg. v. 
IValls, per i'tm.'c’ll, J 7 Mod. 55. c^yi-en 
v. Hue hue /. 

In many precedents of indictments or 
rrefenttnents againR pci ions for nut. 
icpairing a highway by reafon of tenure, 
.it is Rated, that the party ought to re¬ 
pair by reafuti of his tc ur«, <w he, and 
idi thufe •‘who hi id tie [aid holds j vr the 
lime being, from time whereof the mcniory 
i f mnn is not to the contrary, were Ujctl to 
e!o j but it does not appeal to be lieccf- 
iaty to iufert theft words; foi ike obli¬ 


gation upon him to,repair feems to be 
fufiicieutly fhe .Mi, by averring tha* he 
ought ,to do fo hy reafon hf the tenure of 
his l,'uds. without adding that tli.de who 
held the lands for the time being have 
immemoriaUy repaired. So in Co. Ent. 
3 cK. a. as well as in this entry, it is only 
Rated, that the defendant ought to re¬ 
pair by reafon of the tenure of his lands. 
Sic. : and the very point feems to have 
been decided in Ktiiw 72. pi 4. in 
which it is fat'd, that where a perfon is 
hound to repair a highway by reafon of 
tenure, it is not neet/Tary either in an 
indictment, or plea, to alle ir^ flov title of 
prey riptioit, becaufc a prescription is 
implied in the cilate of inheritance in 
the lgnd ; but where a perfon is bound 
to repair fuch a highway by reafon of 
inhabitancy, a prefeription muR nccdla- 
lily be ali„.gtd, and this difference was 
admitted to be a good one by the whole 
court. See 1 Hawk. P. C. c. 76. pi. 8. 
S. P. It is true however that Styles 400. 
l’eems at firlt view to the contrary ; there 
a motion was made to quahi an indict¬ 
ment lor not repairing a highway upon 
two grounds one, becaufe it concluded 
that the party ought tc\,repair it by rea- 
fun of his tenements , which was too uncer¬ 
tain ; whereas it Ihould have been, that 
he and all tliofe whofc citatc he has in 
the tenements ufed to repair it; and the 

other. 
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the faid king’s common highway, and by him the f.ud Sir ”• 

Nicholas continued to be inclofed and incroachcc! from toe .^ r 

faid 25th day of February in die 17th year afotefaid hitherto;, 
and which faid land fo as afortfiid i.nclofid atul incroached, 
for the whole time aforef ud u»til the fil l 2«th day February, 
was parcel of the faid common king's highway, and that he 

the 


other, that the indictment ihoti'd have 
faid, that by reafon of the tenure 01 Ins 
tenements he ought to repair, and not 
by reafon of fiis ten incuts ; and for thi-fe 
exceptions the indictment was quaflud 
Bin this authority, when it i • conlidi u d, 
apptarsto be in favout ofthcproji.frion; 
for it fee ms clear, that tin. true a ay of 
Hating the liability to upair on aec unt 
of lands or tenements is to i iy, that the 
party is bound to repair by u-afoii of the 
tenure of them ; and even if it c ould be 
laid, that he is lo hound by leaf >11 of 
his tenantnls then if won!.! he nto flaty 
to allege, that he, ami a'I t) ofc •: zvh'.jc 
cjhitt^mims, ufed to repair ; fo that 
either way the indiftment was had. And 
agreeable to the diiln'.ftion tanon in 
Keilway between an obligation <0 re- 
pair by reafon of tenure and of inhabi¬ 
tancy, it has been hidden., tuat an indict¬ 
ment again 11 a partial'ar part oi ly of a 
parifh, fuch as a diitria, towidhip. divi- 
fion, or the like, for not repairing a 
highway in the parifh, Hating that the 
inhabitants of the diiliid from time im¬ 
memorial aught to repair aiul emu ml it, 
is erroneous ; it ought to have unitd 
that the inhabitants of Inch ddlriel from 
time whereof, *&c ha : c ufed and been ac ■ 
cujlomed, 3nd of right ought, to repair 
and amend it. For the inhabitants of a 
particular divifion of a pariih arc not 


bound to repair by common law, but 
their obligation mull arif’c from cnflom, 
or prefeription ; and therefore the in¬ 
dictment ought to {hew the cnflom, pre- 
fenptmn, 01 reafon of their obligation. 

3 Burp roj Rex v Broughton. S. P. 
Free >n. 52? cafe of St Andrew, llol- 
lorn. 3 lveb. 3c I S. C. ,7 Bac A hr. 
50. 2'Perm Rep 1 1. He/, v. Shjfrld. 
lit t an individual cannot he bound by 
prefi dpt'oil, tb.it 1 and, 1 is hoc 
loisk.ive repair.da i”g. ■' <y or ;■ .dge, 
V.11Ki> it be in n!_,e. 1 o r the .e -.ire of 
his Imd t;"'-;i:’ ) of to!!, or 01 lie? profit; 
fur the act 01die r.< cf:or cannot charge 
tbe*!ieir without proiit; tii-mgii n corpo¬ 
ration, or a pan.it, 01 a p ,rt <.t u, may 
be charged hv piilc.’ipti n to do lo. 
i Rep :3 r Hawk P. C c. 76 f 8. 
3 Bac. A hr. 38. S. P, Therefore if a 
parifh lies partly in •one county, and 
partly in another, and tHb rhw ;»• Ting 
in one part is b;^! an iiK*i:*ir. uit . garnic 
the inhabitants of that part oftheprriili 
only, ilatiii;* # lhat the inhabita.its of that 
pait of the paiifh ought to rep.br, is 
bad; but the indictment mult be ..rain ft 

u 

the whole ]>arilh. 3 Term Rep. acts. 
Rex v. Clij'ti.n, 3 llac -\br. 57 b. P. 
though the contrary was onceheul in the 
calc of Re e v IV-fton wrier Penyard 1 
Burr. 2507. Au 1 upon the fame princi¬ 
ple it has been decided, that a pfel’cnt- 
^ S 3 mat 
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Rex V. the faid Sir Nicholas hath not repaired, or amended the faict 
T ?- H * common kin g’ s highway, to the great damage and common 
y —— . nufance of all the liege fubjetls of our faid lord the king, 

going, pafling, riding and labouring in, throygh, over and 
upon the faid king’s highway with their horfes, carts and car¬ 
riages, and again(l the peace of our faid lord the now king, 
his crown and dignity, £cc. which faid preferment our lord 
t the now king afterwards for certain reafom caufed to be 
brought before him to be determined, &c. Wherefore the 
fheriff of the county of Surrey was commanded that he fhould 
omit not, &c. but caufe him to come to anfwer, &c. 

And now, to wit, on Friday next after the mprrow of the 
Holy Trinity in this fame term, “before our lord the king at 
Wejlminjler comes the faid Sir Nicholas Stoughton by John 
Goddin his attorney, and having heard the preferment, fays 
that he does not fuppofe that our faid lord the now king will 
impeach him the faid Sir Nicholas on occafion x>f the premif s, 


ment under the flatute 13 Geo. 3./-. 78. 
f. 24. againll a fmaller dutrict than a 
parilh, mufl: flate exprefsly how the in¬ 
habitants thereof are liable to the repair 
ot the roads. 2 Term Rep 513. Hex 
v. Pcnderryn. 6. F. Styles 163. Andr. 
2^6. Rex v. Norton. Where lands 
hound to the repair of a bridge, or 
highway, rations tenant, are conveyed 
to feveral perfons, evciy ore of the 
grantees, being a tenant of any parcel, 
is liable to whole charge, and mull 
have contribution f; om* the others. So 
where a manor fo bound is conveyed to 
feveral perfons, a tenant of any parcel, 
either of the demefnes or fervices,, is 
liable to the whole repair, and may call 
upon the tenants of the refidue to 
contrli-uje: and the grantees are charge¬ 
able with the repair, though the gran¬ 
tor fhould convey the lands or manor 
Uncharged of the repair; aud the gran¬ 


tees mufl have their remedy againft the 
grantor. And the reafon feems to be, 
becaufe the whole •manor or land, and 
every part thereof, in the pofilflion of 
one tenant, being once ch.i racaljl f with 
the repair, it fha.ll remain fo, notwith- 
flanding any aft of the owner. For the 
law vill not fuffir him to apportion the 
charge, ami fo make the remedy for 
the public benefit more difficult; or, 
by alienations to iufolvent perfons, to 
render the remedy againfl fuch perfons 
quite fruflrate. And though fuch 
lands, or manor, come into the hands of 
the crown, yet the obligation or dnry 
continues, and any perfon afterwards 
claiming the whole, or any part of it, 
under the crown, will be liable to an in- 
diftment for not repairing. Salk. 358. 
Reg. V Duchefs of Buccltugh. See 3 
Vincr, Apportionment. 5. pi. 9. 

becaufe. 
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becaufe, prote [ling (b) that t£e*faid lands, above fuppofed to 
be inclofed and incroached, in the preferment aforefaid above 
as aforefaid fpecified or any parcel thereof, were not parcel 
of the faid common king’s highway, as is above prefented $ 
and protefting alfo that the faid lands were not, nor yet are, 
in the tenure of him the faid Sir Nicholas , for plea the faid 
Sir Nicholas fays, that the inhabitants of the parifli of Stoke near 
Guildford aforefaid, from time whereof the memory of man 
is not to the contrary hitherto, have always repaired anU 
amended, and been ufed to repair and amend, the common 
king’s highway lying in the parifli of Stoke near Guildford 
aforefaid, leading between the market town of Guildford afore¬ 
faid in the*county aforefaid,*and the market town of Okingham 
aforefaid, in, through and over the faid piece of land lying 
in the parifli of Stoke near Guildford in the county of Surrey 
aforefaid, called Stoke Common , in the prefentment afore¬ 
faid above fpecified; without this, that he the faid Sir 
Nicholas ought to repair and amend the aforefaid common 
king’s highway as often and when it was neceflary by reafon 
of the tenure of the faid lands parcel of r^ie faid piece of land 
called Stoke Common , in manner and form as by the faid 
prefentment is above fuppofed. And this he is ready to verify: 
wherefore he prays judgment if the faid lord the now 
kftJJfWW any further impeach him on occafion of the pre- 
mifes (10), &c. 


Rex v. 
Stough¬ 
ton. 

t —1 J 
(t) Ante, 10}. 
note (1). 

The parifli of S. 
has immemorial* 
ly repaired the 
faid highway. 


and traverfe* 
that the defend* 
ant mit-ht by 
reafon of tenure 
to repair It. 


(10) It feems to have been unnecef- 
fary for the defendant to have pleaded 
any thing elfe but the general iffuc of 
not guilty ; indeed this plea amounts 
to no more and is therefore bad. and 
might have been demurred to; for it 
appears to be a fettled rule, that where 
a perfon is charged with the repair of a 
highway or bridge againjl common right, 
he may difeharge himfelf upon not guilty 
to the inSidlmetit; and therefore where 
a particular diviiion of a parifli is charged 
with the repair by prefeription, or a par¬ 


ticular perfon by reafon of tenure, or the 
like, which are obligations againft the 
common law, theywnaf- throw the bur¬ 
den either on»the parifh,* or even on an 
individual, on the general iffae. i Str. 
180 183 .^84. Rex v. City of Norwich. 
3 Salk. 183. pi. 3. Rex v. St. Andrews. 
S P. ruled by Lord Kenyon in Rex v. 
Wheaten Sflon, Stafford Summer A fizzes 
1797. And the reafon feems to be, be* 
caufe upon this ifiue the Jirofecutor is 
bound to prove that the defendant is 
chargeable by tenure or prefeription, 

C g 4 And 
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R ’ x v. 
Stough¬ 
ton. 

L.- „— —) 

Demurrer. 


Rex vcrfti\ Stoughton. 

r ‘ 

And Sir Thmas Fanjbaw knt. coroner and attorney of our 
lord the kina: in the court of our faid lord the king before 
the king himfclf, who profecutes for our f.iid lord the king 
In this behalf, for our faid lord the king lays ^bat the faid 
plea of the faid Sir Nicholas Stoughton in form aforefaid above 
pltaded and the matter iu the fame contained are not fuffi- 

cient 


and therefore the defendant may difprove 
it by oppofite evidence. However, if 
they will, though unneci'bn i!y, ft. ad 
the fpect.il matter, it is held not to be 
enough to i;:y that they uu.ftl not to repair, 
hut they mi.il go iurilur and (hew who 
ought. I Sid. I 4 C. Rea v. 71 :sil-;n. 
Caith 213. Rix v. JJonfy Rut ii an 
indictr..ent be agnimi j>n’ j'h for not 

repairing :i highv. ay , as ii i.. ;.n i.icon- 
aroveitiide 1 the, that by rite general 
law of the land the jiariili ;t huge is 
pi hi.aj'C ie bound to rep-,ir ad highways 
1-ing within it, uniel.i by p:ci>.ri ( ti.-'is, 
or otinMv\lie', they can throw.!:. burden 
on particular perfor.s; 1 Vent. ihg. 

F,.. her in slip'fin’s cafe. ; Ld. Ravin. 
y? v sJian. 2 Term Rep. ill. Rex v. 
Sh.ffkU \ it is quite' fettled, that the 
pai .:!i cannot do fo upon the guieia'i 
iiiin of not iruiltv, Lr.t they niuiL let 
’forth thJr difeharge in a fpccial plea. 
I Mod. 112 AVxV. oV. .inrlrcivs. .Vent. 
25b. shnon- t'ifawk.. P. v. c. ~ 6 . f. <j . 
This obligation on the parifli to repair is 
fo much a matter ol general light, that 
if particular ptiions were made c- argu¬ 
able to repair a highway by ftatutc, and 
afterwards become infolvent, the jtif- 
ticcs of the peace may put that charge 
upon the rjl of the inhabitants, l Ld. 
Ray 111. 745. si non. So no agreement 
w ith any pejfon can take off this charge 


which the law lays upon the pari/h. 1 
Vent. yo. Tinr foie an indictment 
again(l an individual, or a corporation, 
lor not repairing a highway which, by 
virtue of a cert a n ■ agreement, they are 
bound to do. is bad. g Eaft S6 Rix 
v The Mayor of Uv.rpool. />nd if 
the inhabitants of a tcv.i.ihrp, bound by 
prcleripum to repair uhc loads within 
the township, are exprefsly exempted 
by the provibom, of a road act fa.m the 
charge of upairing new roads to be 
made within tin town (hip, tlie charge 
mu‘t nccdlarily fall .011 the reft of the 
po;ilia. 2 Ttrm Rep. ’Of). Rex v. Shef- 
f.ll ; but a parifli is ouly li able if the 
road be out of npab-, for it i a no indict¬ 
able offence that the road is very mud¬ 
dy, and fo narrow that people cannot 
pah. over it without danger of their 
lisas, unlefs it alfo adds that it is out of 
repair. 2 Ld. ilaym. ufcy. Reg r. 
htra/ ord. 

If a perfon indi&ed for not repairing 
rathne tenure, or a townfhip, or other 
particular perfons for not repairing by 
pvefeription, plead (though unnccef- 
farily) to the indictment, and /hew who 
ought to repair, as they muft do, it ia 
neceffary to travelfe their obligation to 
repair; hut if a pa rift is indicted for 
not repairing a highway, or a county for 
not repairing a bridge, and they throw 

ths 
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cicnt in law to bar our faid lord the king from having the 
presentment aforefaid., wherefore for want of a fufiioient an- 
fwerof the faiil Sir Nicholas Stoughton \ this behalf he prays 
judgment, and th u in: »!>■ Cud .Sir Nicholas Stoughton may be 
convicted of the prcmifes in tin, fad prifentmcnt above Spe¬ 
cified, &c. 


Rrx v. 
Stough¬ 
ton. 

• V——v—"■■J 


the charge upon anotlic*, they ought 
not to tr.ivn fe their obligation to re¬ 
pair, toi ii is a traytlit: of matter if Laze, 
and ft'.di traverfe, though vuv ■ lem'.- 
ferttd, is dtrtfuriublc to, and the;-.!...■■. 
ought always to he omitted. :u i 
San ml. 23 Unmet v. Fill: ns no‘r [ ,. ) 

"Where different diltricts <>r towm.:’ , 
of a pa: ilh have immemoriully u-p. ired 
the refpcctive highways lying wi'lnn 
their,, ami a highway in one of thtfe 
diftriCls being cu.t of repair, the paiifh 
at large is indiCtid, as it may he, care 
’muit be taken that this prefciiption is 
pleaded to the indictment ; for if judg¬ 
ment be given againll the patifh, 
whe*verdict upon not guilty, 
or by default, the judgment wi'd be 
conclulive evidence aitep.vards th.it the 
I whole parifli is bound to repair,%unleis # 
fraud can be fiiewn Peake A 7 :f. Pri. 
219. Rex v. St. Patterns. But fraud is 
only put for an example ; for it the 
other dillricts can fuevv they had no 
notice of the indiClment, the defence 
having been made and conducted in- 
tirely by the didriCt in which the high¬ 
way indiCted lay without their know¬ 
ledge or privity, the court will confidtr 
it as being fubllantially an indictment 
ngaind th;* dfllriCt, and give the other 
didriCts leave to plead the ptefeription 
to a fubfequent indictment for not re¬ 
pairing the highways in that parifh. 

8 


Dong 421. Rex v. *Toivnfend. 5 d edit. 
Rex v 1 .enmivjler. Hil 40. Geo. 3- 
K 15 .» Tne way of pleading the pre- 
feriptir.n fee ms to be, that each did riel 
claiming an exemption from repair, 

0 .mi date in a fenara'e t>]<-■» to the 
h.J." “.tneut, “that the parh'h Ins im- 
*■ il.tn.ori.dly i-ecn divided into a c?r- 
“ t ail number of ditiriCls or townfhips 
11 ca.led V. u C. I'tiatning them), and 
“ ■-fiat the iuh.ihii.nts r lpcCHvcly of 
“ the feveial duliiet. of and C the 
“ dilVfict in winch the highv. ay lies) 
“ have immemorial!)' been ufed and 
“ aeeuHomed to repair and amend the 
“ feveral and rcfpcCtive highways, fr uate 
“ atid lying in their faid refptrtive Jif. 
“ triets, ii dependent of each mliei, and 
“ that the laid pait of the faid hiVh- 
‘V'ay in the laid it.diC: mi ni mentioned 
“lies in that part cf the faid pat ilh 
"* cal.1 d the ih., 1 iCt o£C., and by reafon 
“ <-f »1 h- n tndfes thejffl^bitants of the 
“faid diitriet ought tc»l,«ve repaired 
“ the fame independent of the inha¬ 
bitants outlie faid di!lriff of A. in 
“ the faid parilh And this, &c. where- 
“ fore,” Sic. The prcfecutor then 
traverfes the prefeription,. and ifiue is 
taken upon it An ifibe of this fort 
was tried before Mr. J-afcccVIeath and 
a fpecialjury at Hertford fummer affixes 
jhco, in Rex v Inhabitants of LeominJier % 
and thejury dlablilhed the prefeription! 

A :td 
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Rex v. 
Stough¬ 
ton. 


Joinder in de¬ 
murrer. 


f ' 

And the faid Sir Nicholas Stoughton by his attorney afore- 
faid, inafmuch as the faid coroner and attorney of our faid 
lord the king for our faid lord the king does not anfwer the 
faid plea, nor in any wife deny the fame, butr altogether re- 
fufes to admit the faid verification, which faid plea and the 
matter in the fame contained the faid Sir Nicholas Stough¬ 
ton is ready to verify;, wherefore he prays judgment, and 
. that he may be diimified by the court from the premifes» 


& c.‘ 
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S C- 1 Sid. 464. 

at Keb. 665. 

If a man is [»re- 
fented for not 
repairing a high¬ 
way by reafon of 
tenure of lands 
incroached, the 
tenure ought to 
be tra.erfed, and 
not the increacb- 
fter.:. 


< 

OIR Nicholas Stoughton bart. was prefented at the fcflions 
^ by a juftice of the peace on his own knowledge and view, 
that the highway between Guildford in Surrey , and Okittgham 
in Berks, namely, in Stoke Common, was very ruinous, miry, 
broken, and in great decay for want of repair, and that the 
faid Sir Nicholas Stoughton ought to repair it by reafon of the 
tenure of certain lands, parcel of the faid piece rf find r Hal 
Stoke Common, by the faid Sir Nicholas inclofed and incroatned 
out of the faid common king’s highway, and which from 
time immemorial hall been parcel of the faid highway, and 
that he had not repaired it, to the common nufance, &c. 
which prefentment being removed into this court, the defend¬ 
ant pleaded that the inhabitants of Stoke near Guildford from 
time whereof, &c. ought to repair the faid highway and 
traverfed without this that he ought to repair the faid highway 
by reafon of tenure: upon which plea it was demurred in law 
for the king. 

And the obje&ion to the plea was, that the defendant had 
not anfwered the incroachment, which was the principal 
matter; to which Saunders for the defendant anfwered, that 
the defendant being charged to repair the highway by reafon 
tf tenure , &c. that was the principal matter which ought to 

be 
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fae traverfed j for if the defendant had been chargeable by 
reafon of incroachment, he ought not to have been charged 
by reafon of tenure , &c. but by reafon of incroachment only. 

And fo was jhe opinion of the whole court. And Kelynge 
chief judice faid, that if the defendant had incroached on the 
highway he was thereby chargeable to repair the highway as 
Jong as the incroachment continued, but not by reafon of the 
tenure of the land incroached; for as foon as the defendant 
leaves the incroachment open to the highway again, whtreby 
the incroachment ceafes, he is difcharged (b) front repairing 
the highway fornhc future; but where a m!tn is bound to re¬ 
pair a highway by reafon of tenure of any lands, although he 
leaves them open to the highway, yet he is always bound to 
repair the highway; wherefore the defendant here being 
charged ratione tenures he was badly charged, for he ought to 
have been charged by reafon of the incroachment of the faid high¬ 
way ; but to this prefentment in the manner it is, the de¬ 
fendant did well to traverfe the ratione tenures , and could not 
do otherwife (n). Wherefore it was adjudged for the de¬ 
fendant. Jones was of counfel for theming. See i Roll. 
Abr. 390. (B). pi. 1. Cro. Car. 366. Sir Edward Dun- 
comb' % cafe (12). 


Rex v. 
STOUGH¬ 
TON. 
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(b) Ambl. 
*’JS- 


(11) For if he had traverfed that he 
was bound to repair by reafon r.f the 
incroachment, the traverfe wouftl have* 
been bad, becaufe it would have been 
a traverfe of a matter, or conclufion of 
law. 

(12) It feems to be eflahlifhcd, 

that if a common highway is ft) found- 
rous and out of repair as to become 
impafiable, or even dangerous to be 
travelled over, or incommodious, the 
public have a right to go upon the ad¬ 
jacent ground^ and it makes no differ¬ 
ence whetHIr it be fown with grain, or 
not. x Roll. Abr. 390. (A.) pi. 1. 
and (B.) pi. 1. 2 Show. 28. Abfor v. 

French. Doug. 749. Taylor v. IVhiio 


head. 3d edit. An inclofure of the 
highway takes away this liberty and 
cdhvenience ; and for this reafon it is 
holden, that if the owner of lands not 
inclofed next adjoiiflng to a highway, 
inclofes his lands orr*bolh tides, he is 
bound to mak» a perfect good way as 
long as the inclofure lafts; and is not 
excufcd by Shewing that he has made 
the way as good as it was at the time 
of the inclofure; becaufe if it was then 
defcdHve the public might have gone 
on the adjoining land. 1 Roll. Abr. 
390. (B.) pi. 1. Cro. Car. £66. Dtm- 
tombe's cafe. Sir W. Jones, eg6. Henn *s 
cafe. Styles, 364.. a Ld. Raym. 1170. 
per Holt C. J. 1 Hawk. P. C, c 76, 

f. 6. 
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f. 6. i Burr. 465:. Rex v. Fletlnow. 
So if one inclofes land on one fide 
which has been anciently inclufcd of 
the other fide, he ought to repair all 
the way ; but if there is no fuch ancient 
indofitre of the other fide, hc-ought to 
repair but lo'f the way. 1 Sid. 464. 
Rex v. Stau’hlon. 1 Hawk. P. C. c. 

O 

’6. f 7, 

But where a highway is altered, 
changed, or inclofed ly a legal cour/e, 
as by a writ of ad quod damntim, or 
tinder the authority of the llatute 13 


Geo. 3. c 78. f. 19. the owner of the 
land is not obliged to repair the new 
road, unlefs, in the cafe of a writ of ad 
quod damnum , the jury impofe fuch a 
condition upon him, or unlef, the new 
road lies in another parifli 3 Atk. 77 i f 
77 1 . ex parte Vennor. 1 Burr. 465. Rex 
' v. Fled now. So w here a highway is 
inclofid under tire authority of an a£l 
of parliament for dividing and inclofing 
open common fields, the per fun who 
inclofes is not bound to repair it. l 
^ Burr. 465. 
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Same precedent, 
a Med. Lnt. 
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IVrlaration in 
covenant agaiuft 
executors. 


by indenture be¬ 
tween pi lintilf 
. and telhtor. 


/"iORXJVALL , to wit. BE it remembered that heretofore, 
to wit, in the term of St. Michael laft, paft before our lord 
the king at IVeJlminJler came John Lanyon gent, by Arthur 
Painter his attorney, and brought ht-re into the court of our 
faid lord the king then there his certain bill againfl Robert 
Came and Julian Cara widow, executors of the lilfr Wff^and 
teftament of James Cara lately deceafed, in the cuftody of the 
tnarlhal, &c. of a plea of breach of covenant, and there are 
pledges of profecution, lo w it, John Doe and Richard Roe t 
whigh faid bill follows in thefe words, to wit: Cornwall , to 
wit,, John Lanyon gent, complains of Robert Came and Julian 
Cara widow r , executors of the laft will and teftament of James 
Cara deceafed, being in the cuftody of the fnarftia! of the 
marflialfea of our lord the king before the king himfelf, of a 
plea of breach of covenant, for that whereas on the 12th day 
of February in the 15th year of the reign of our lord Charles 
the fecond now king of England t &c. by a certain indenture 
made at Launcejlon in the county aforefaid, between the faid 
John Lanyon , by the name of John Lanyon of Bobreach in the 
parilh of St. Crett in the county of Cornwall gent, of the one 
part, and the aforefaid James Cara t by the name of James 

Cara 4 
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Cara of the parifh of St. Levan in the county aforefaid yeo¬ 
man, of the other part, (the other part of which faid inden- ^ 
ture fealed with the feal of the faid James Cara in his life-. Profart. 
time the faidP John here into court brings, the date whereof 
is the fame day and year,) he the faid Jolm»Lanyon for and 
in confideration cf the fum of 240I. of good and lawful money 
of England , to the laid John by the faid James in his life-time 
in hand paid, and fecured to be paid, before the fealing and 
delivery of the faid indenture, and alfo for divers good caufes 
and confideratiops him the faid John jhawjwifpecially moving, 
had demifed, granted and to farm let, and confirmed, and in 
and by the Yaid indenture did demife, grant, and to farm let, plaintiff de- 
and confirm, unto the faid James Cara in his life-time, his t0 lef * 
executors, ad mini ft rat ors and affigns, all thofe meffuages, ceruin premifcs, 
lands, and tenements with all and fmgular the appurtenances, 
commonly called or known by the name, or names of Tredinan » 
fituate, lying and being in the parifh of St. Levan in the 
county aforefaid, and then or Lite in the tenure and occupa¬ 
tion of William Cara and William Baynarjl, their aflign, or 
affi '.ns, and lately theretofore demifed by James Trewrcn of 
St. Crest aforefaid gent, dec.eafed to one John Roe of Penryn , 
together with all meikn r.es, binds and tenements, houfes, 
giflVTisjTheadows, m.uhcs, pp.ftures, feedings, ways, paths, 
end eafements, comm* ns, waters, watercourfes, furze and 
heath, attd all ether advantages anil appurtenances to the faid 
prem.ifes, or to any part or p?rcel ; iiertuf belonging, incident 
cr in any wife appertaining (ill the tin and toll of tin fc and except as thcre- 
tin works then foutt ! or wrought, or which ffiould therejfc^r iue « e P«J* 
be found or wrought, in or upon tl e premifes aforef-iid, cr. 
any part thereof, with free liberty to dig,-undermine and 
fearch for tin. and the tin then found to take ar*l carry away 
with all forts of carriages, and all the timber-trees of oak, afli 
and elm, and all other timber-trees whatfoever then growing, 
or w'hich afterwards fliould grow in cr upon the aforefaid 
premifi s* with liberty 10 cut, frll and carry away the faid 
trees, to the faid Jcln Lanyon, his executors and affigns al¬ 
ways excepted anjj jeferved i) to have and to hold all and An¬ 
gular the nsfcfiuages, lands and tenements aforefaid with the 

appurtenances. 
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CaRNE & ill*. 


Habendum to the 
teflator for 99 
yeais it he and 
one J. C.Oiould 
to long live 


to commence 
after the death 
of one S. 

Redendum, the 
rent of 40s.' 
yearly, payable 
quarterly, and a 
capon at Cbnji- 

UUtC 


l* 3 


and alfo the 
chief rent, 

and 3I. for a 
heriot on the 
refpeflive deaths 
of the tell at or 
and the faid J. C. 


and a day's 
journey yearly. 


Lanyon vhfts Carne & al 4 . 

appurtenances, and every part and parcel thereof (except afl 
before excepted) unto the faid James Cara, his executors 
.adminiftrators and afligns, for and during the full time and 
term of 99 years fully to be complete and endell, if the faid 
James Cara and Julian Cara , daughter of Robert Carne of 
the parifli of Buryat in the county afortfaid yeoman, or either 
of them fliould fo long h/ppen to live, the faid term to com¬ 
mence and begin upon and after the death of Sibil/, wife of 
oue William Cara, or the furrender, forfeiture or other deter¬ 
mination, of the .eftate in the premifes gritted by the faid 
James Treturen to the faid John Roe , and not before; he the 
faid James Cara, his executors,* adminiftrators, yielding and 
paying therefore yearly during the faid time, after the commence¬ 
ment thereof, to the faid John Lanyon his heirs and afligns, 
the yearly rent of 40s. of lawful money of England, to be 
paid at the four moll ufual terms, or times of payment of rent 
in the year, that is to fay, the annunciation of the blefled 
virgin Mary, the nativity of St. John Bapiifl, the feafts of St. 
Michael the Archangel , and the nativity of our Lord God, by 
even and equal portions, and alfo a capon yearly during the 
faid term at the feaffc of the nativity of out Lord God, and 
alfo yielding and paying yearly, and eve ry year efter the com¬ 
mencement thereof out ol the faid premifes, the annuafror^y-Arly 
high rent, or chief rent due to the heirs and afligns of Martin 
Bffotve gent, deceafed ; and alfo yielding and paying 3I. of 
lawful money of England} for the beft beaft, for and in the 
name of a heriot, or farliefe, upon and after the feveral deaths 
of fhe faid James Cara and Julian Cara, and upon and after 
feveral refpe£tive deaths of them, or either of them, and 
alfo a harveft-journey yearly in the time of harveft, with a 
man, horfe ?nd guide, for the carrying of the grain of the 
faid John Lanyon his heirs and afligns to his houfe, upon rea- 
fonable notice given to them, as by the faid indenture (among 
other things) more fully appears. And the faid 'John Lanyort 
protefting, fays that neither the faid 'James Car q in his life¬ 
time, nor the faid Robert Carrie and Julian Cara after the 
death of the faid James Cara, nor either of them, performed, 
fulfilled or kept any of the covenants, promifes, or agreements 
in the faid indentur. above fpecified, on the part of the faid 
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5I. was due for c 
heist. 


james Cara to be performed, fulfilled and kept according to Lanyon v. 
the form and effedt of the faid indenture, in fadt the faid Carne &al - 
John Lanyon fays, that after the making of the faid inden-. 
ture, to wit, on the lft day of QElobcr in the 19th year of the 
reign of our faid lord the now king at Laupcejlon aforefaid 
in the county aforefaid, he the faid James Cara made his Lefleenude 
Jaft will and teftament in writingf and conftituted and ap- w ‘ n * nd the 
pointed the faid Robert Carne and Julian Cara executors ofi cutors, and died, 
his faid will, and afterwards, to wit, on the faid day and 
year died, after whofe death the faid Robert and Julian took 
upon themfelves the burden of the execution of the faid will; 
whereupon she faid 3!. for the faid heriot or farliefe upon on whofe de»& 
rhe death of the faid James Cara became due and payable to 
the faid John Lanyon t according to the form and effect of the 
laid covenant, yet the faid Robert Carne and Julian Cara not 
regarding the faid covenants and agreements in the faid in- Breach, 
denture by the faid James in his life-time on his part made 
i n that behalf, did not pay to the faid John Lanyon the faid 
fum of vl. in the faid indenture above-mentioned for a heriot 
.or farliefe on the death of the faid James t 'which they ought 
to have paid him according to the form and effe£ of the co¬ 
venant of the faid James in the faid indenture above-men- 
tioued; jjjjd fo the faid John Lanyon fays} that the fajd Robert 
and Julian (although often required) have not kept with the 
faid John Lanyon the covenant of the faid James in manner 
and form aforefaid made, but havg brdken the fame, and to 
keep the fame with him have altogether refufed, and ftill do 
refufc; wherefore he fays that he is injured, and has damage 
to the value of 5I. and therefore he brings fuit. See. 


That defendant* 
have not paid a. 


C 164 ] 


And now at this day, to wit, on Thurjday next after the 
cdtave of St. hilary in this fame term, until wjiich day the 
faid Robert had leave to imparl to the faid bill and then to 
anfwer, See. before our lord the king at Wcfiminjler comes as 
well the faid John by his attorney aforefaid, as the faid Re - • 
bert and Julian by Hugh Gamlyn their attorney, and the faid 
Robert and Julian defend the wrong snd injury when, See. 
and fay that the faid John ought not to have or maintain his Dc ‘ 7!Ur,er * 
aforefaid adlion thereof againlt them, tecaufe they fay that 
the declaration aforefaid and the matter in the fame con¬ 
tained 
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tainc.! are not fuflicient in law for the faid John to have or 
maintain his it&.oii againlt thru the faid Robert and Julian , 
, to wl'i' h'faid declaration the faid Robert and Julian have no 
neceithv, nor arc bound by the law of the land in any man¬ 
ner to anfwer v An,, this they are ready to verify. Where¬ 
fore for want "f a fufiicient declaration in this behalf the faid 
Robert and Julian pray judgment, and that the faid John may 
he barred from having his aforefaid action thereof maintained 
againil their., &c. 


Joindfr In de¬ 
murrer. 


Cur':i aji'.tre 
mule* 


And the faid Jch" fays that he, hy any thing by the faid 
Robert and Julian above in pl-’e.ding alleged,' ought not to be 
barred from luving his af.tri-faid action thereof agaitill the 
faid Robert -aid Julian, neonate Y fays f hat the declaration 
aforefaid and the matter in the fame contained are good and 
full! lent h law to compel the faid Robert and ' Julian to an- 
fwer the fa*d declaration, which laid d- cl a ration anti the mat¬ 
ter in the fame contained he the. f.;ic! John iff ready to verify 
and prove as the court. See. and bee.aufe the faid Robert and 
Julian do not anfwer the f.:id deel jration, nor hav* • any 
wife hitherto chnifd die fame. he the faid ye/v; prays judg¬ 
ment and his damages on orcafion of the faid premifes to be 
adjudged him, Ac. And |)ec.,’cfe. the court of our lord the 
king now i.;iw is not y;.t auvif-d what judgment to give of 
f.nd upon the pxcnuY,, a d,iy is therefore given to the par¬ 
ties aforefaid bti. re our lord the king at Wijhninjhr until 
dav ncsi g.*r ' to hear their 

4 

judgment of and ujxui the piermfiR, bccaufe the court of our 
.laid lord th- king now hae *s theteof not yet, &c. 
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C OVENANT by Lanyon plaintiff aginft Came and Cara s. c. t Ut. 

executors 0/ Cara defendants} the plaintiff declares that 
by an indenture 12th February ip the 15 th year of the reign ) 
of the now ling, he demifed to the teftator certain lands * 7 * c ^|°£ 77 
in the county of Cornwall, to have and to hold for the term of A i«fe is m»d« 
99 years* if the teftator and one Julian Cara, or either of 
them Ihould fo long happen to live, and that the faid term B. or either of 
fiiould begin uppn and after the death of Sibill wife of one j 0 n™ii J.w* 
William Cara, or the furrender, forfeiture, or other deter- commence «ftet 

. . , , „ - . . _ , _ the death of C. 

mmation of the eftate formerly granted to one John Roe; yielding>nd pay- 
fielding and paying therefore yearly durlbg the faid term ^ ^ a f ° r t ^ 
rafter the commencement thereof, to the plaintiff, his heirs and rer P eai»e death* 
afligns, the yearly rent of 40s. by quarterly payments* 
and a capon yearly at the ft a ft 6f Chriflmas ; and alfo yield- the henot i* of 

. , . . , - . the fame nature 

ang end paying yearly for every year after the commencement with a rent, ani 
thereof the chief rent due to the lord of the fee* and alfo noC P avi0lc b X 
fielding and paying 3I. of lawful money of England for the of a. 
heft beaft, for and in the' name* of h heriot, upon and 
after the feveral refpe&ive deaths of them, or either of them j 
and alfo a journey yearly in harveft-time with a man, fiotfe 
and guide for the carrying of the grain of the plaintiff rg' 
his houfe on reafonabie notice. And the plaintiff in fafifc 
fays, that the teftator afterwards, to wit, on thg ift day of 
CRober in the 19th year of the reign of the now king, made 
bis will, and the defendants his executors, and afterwards 
on the fame day died : whereby 3I. became due to the ■ 
plaintiff for the faid heriot on the death of the teftator, and 
the defendants had not paid it, wherefore the plaintiff 
brought this a&ion: upon which declaration the defendant 
demurred in law. • And the reafen was becaufe it was not 
Vol. II. H .h (hewn 
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La n yon v. (hewn in the declaration that the term granted to the tefta- 
Carns & al’. tor was commenced at the time of his death by the death of 
' Sibill Cara t or otherwife. And this cafe was oftentimes ar¬ 
gued by Powlett for the defendants, and by Sounders for the 
plaintiff. 

And, after it had depended for four or five terms, now the 
juftice6 in this term delivered their opinions feriatim. And 
Morion puifne juflice, and Rnynsford and Twyfden juftices 
delivered their opinions for the defendants. And they faid 
that the 3I. referved for a heriot was of jhe fame nature 
£ 166] with a rent, which is to.be paid during the term, and 
not before the commencement of the term, nor after the 
end of it. And here this refervation mud be conftrued 
more ftrongly againft the referver; as in Dyer 377. a. 
where a leffor feifed in fee of a reverfion, expedant on an 
eftate for years determinable on the death of the leffee 
for years, demifed his reverfion to a ftranger for life re¬ 
ferring rent, when the reverfton Jhall happen , to which de- 
mife of the reverfion the termor for years attorned ; and 
it was refolved that the leffor was not entitled to any rent 
during the continuance of the term fof years, for, as is 
there faid, the refervation '(hall be intended more ftrongly 
againft the referver. And to the fame intent fe the* cafe 
of 17 Edw. 2. Fitz. Executors, 112. And that fuch he¬ 
riot is in the nature of a rent which (hall go with the 
reverfion, they cited the cafe of Randall v. Scory, Cro. Car. 
€ 313. 2 Roll. Abr. 451. (P.) S. C. where it is faid that fuch 
, iTeilot is diftrainable. Then if it be in the nature of rent 
or fervion, it is payable only during the term as rent is, and 
not before the commencement of the term as the plaintiff 
here would have it. And they thought that the intention 
of the parties was, that the heriot fhould not be paid un- 
lefs it happened after the commencement of the term; 
for in the reddendum it is faid, ** yielding and paying 
therefore yearly during the faid term, after 'tht commence¬ 
ment thereof the rent and heriots on the death, &c.” 
which words, after the commencement thereof do not relate 
to the rent, for the words, during the term , had fufficienily 
10 declared 



Trin. 22Cax.JI. Regis- 

% 

declared when and for what tilhe tRe rent fliould be paid, 
and therefore the words, after the commencemer\t thereof 
would be vain and idle to limit the rent; but they have 
their proper .operatiorf as to the heriots: and the fenfe is 
that the heriots fliould be paid on the deaths of the tefta- 
tor and Julian Cara aftfr the commencement of the term: 
and the rather becaufe no time is limited when or for what 
time the annual journey is to be performed unlefs by the 
words, during the term and after the beginning thereof ^ and* 
therefore they thought that the heriot, fqr which the plain¬ 
tiff has now brought this action, was not due or payable 
by the true; intention of the parties, becaufe the teflator’s 
death was before the comtnenccment cf the term; where¬ 
fore they concluded for the defendant that the plaintiff fhould 
be barred. 

Kelynge chief-juflice centra ; and he delivered his opinion 
for the plaintiff} and faid, that it appeared to him clearly, 
that the henot in queftlon was payable en tne death of the 
teftator whenfoever it fhould happen, either before the com¬ 
mencement, or after the end, of the tetjfn. For he faid, 
that the words were exprefs, that the heriots fhould be 
paid on the deaths of the te^ator and Julian Cara ; fo 
th^t whenfoever they died the heriots # were payable by ex¬ 
prefs refervation. And as to the conftruflion that the other 
jullices have put, that thofe heriots were in the nature of 
rent, and fo payable only ^during; thq term, he faid there 
was not any room for Inch conftruttion, becaufe the words 
are exprefs; et quoties in verbis nulla efl ambiguitas , ibi nulla 
expofitio contra verba expreffa fienda ejJ. And he cited 
118. Eldrich’s cafe. And he faid that the bqpks whith* 
prove that in fome cafes a heriot referved is diftrainable 
do not apply to this cafe; for it does not appSar here that 
the plaintiff has any tftrte in reverfion fo that he can 
diftrain for the rent referved, and much lefs for the heriots; 
yet none will deny that he may have an adlion of debt or 
covenant for the rent when it becomes due upon the con- 
traft, and fo for the heriots. And he put the cafe that 
if one demife tef A. for life, the remainder to B. for life, 

Hh 2 the 
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Lav yon y. the remainder to _C. for life, referving a heriot qq th$ 

Caase c al’- death of each of them, now if B. or £. die in the lifer 
time of *A. t and therefore he who fo dies never enjoyed 
the eftate, without question the heriot is due ton his death^ 
and the lefibr« may have an action of coyenant again ft the 
executors of the party dying. So if a man feifed of a rever- 
(ion expeftant on an eftate for life grants an interejp ter* 
•mini to A. for 95 years if he fhould live fo long, to com¬ 
mence after the death of the tenant for life, referving a 
heriot on the dc^fh of A., and he dies in the life-time of 
the tenant for life, the leffor is entitled to the heriot referred 
on the death of A. though he never enjoyed the eftate, 
becaufe it was the exprefs contract between the parties, 
ft modus et conventio vincunt legem : and fo it is here 5 and al¬ 
though it feems to be a hard cafe tha(t the heriot fhould 
be paid before the commencement of tjie term, be¬ 
caufe the teftator, being the leflee, had not enjoyed the land, 
nor taken, nor indeed could take, any of the profits of it 
in his life time, y 6 t he faid that at the time of the contrail, 
it was an equal chance whether the leffee would live fo 
long as that the term would commence ‘before his death 9 
or not. And it was bis ow& a£k to make fuch a contrail $ 
and perhaps if he wduld not have afftnted to fuclPcontr&il, 
the plaintiff, being the leffor, would not have made the leafe 
to ftim» and becaufe the teftatof had affented to fuch con¬ 
trail, the plaintiff, being'the ltifor, was induced to grant him 
a better bargain, and had taken a lei's fine or confideratiou 
£ 168 2 "frem him for granting the faid eftate, or had referred a lefs 
, \fat on the leafe; and this being a matter which was fore- 
feen by the teftator at the time of making the contrail, 
it cannot mow be faid to be a hard cafe, for it is no more 
than his own contrail. And as to the objeilion raifed by 
the other juft ices, that the words, after the. commencement 
thereof feem to direil when the heriots fhould be paid, 
namely, after the -commencement of the term, he /aid, that 
if thofe words had bifen only in the firfl claufe of the red¬ 
dendum, there might be fome colour for applying them to 
the heriots ?nd all the refervations in general; but he faid 
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{hat the fame words are inferted not only in die beginning ti*r°* •*- 
of the reddendum, but are alfa inferted in anQthes claufe Cakwi & < 

in the reddendum for the payment of the chief-rent, which, 
he thought, was a clear demonftration that, the partiee , 
have inferted thofe words, where they wifhed to h <ve them 
inferted tp explain their intention, ayd have purpofely omit¬ 
ted them OOt pf tfyofe claufes, where they did not intend 
fo to reftrain the fcnfe to the words after the commencement 
f,hereof. And as to tl>e claufe of refervation of the jour- 

nies, he faid that the law direfls when the'y (hall be per¬ 
formed, namely, for fo many jjrears as the term (hall endure, 
and no longer; and fo the words, after the commencement 
thereof, are not to be intended in the claufe of the refervation 
of the journies, becaufe that claufe is fufficiently intelligible 
and certain without them; but the heriots are referred to 
be paid only atapre rife tin- which is exprefsly limited on 
the deaths of the teftator and Julian Cara, which are gene¬ 
ral and indefinite, and not reftr-iined to 3jiy certain timew 
And in this claufe, the words, after the commencement thereof^ 
are omitted, which would have reflrained the general words, 
on the death , to a' certain and definite term, namely, on the 
deaths happening after the commencement of the term: 
and this was done on purpofc by the parties, as he thought, 
thsft the refervation of the heriots, on the death , fhould not 
be reflrained (o the time which fhuuld. happen after the 
commencement of the term; wherefore he concluded for 
the pl untifF that the a£Hon was well brought, and that fbe^ 
plaintiff ought to recover. But notwiihffanding this opi¬ 
nion, jt was adjudged for the defendants by the opinion of 
the other three juliices (i). 


(l) See Com. Dig. Rent (B. 9.) 
Copyhold (K. 19.—rK. *7.) 2 Lutw. 
1366,1367. Ofkqfne v. Store. 

Heriot is defined to be the beft bead, 
or other thing, due to the lord on the 
deatl> or alienation of his tenant; and 
piay be due by tenure, which is heriot* 


fervice, or by cuftom. And though it 
was anciently holden that heriot-fervice 
was due only upon the death of ^tenant 
in fee. 21 H. 7. 13. a. 15. a, Bro. 
Harlot 5. which perhaps is the cafe 
when it is due by tenure created before 

the ft&tHfe fwe emptoree terrarum s yet 

* 

n 
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It feetns to be now agreed that it may 
be referred on a leafejbr lives, or years 
determinable on lives, if fuch heriot be 
referved payable during the term ; as 
whSre a leafe is made for 59 years de¬ 
terminable on the death of A. B. and 
C. referving a heriot on the death of. 
each of tlipm and it is a heriot-fervice, 
becaufe the leaf* is not determined, but 
there is a reverfion to which the huiot- 
fervice may be iucident. 2 JLutw. 13^ 
CJhorne v. Sture. Heriot-fervice may 
be recovered either by feizure or dif- 
trefs; but if it be a heriot referved upon 
a leafe, or by deed Juice the ftatute quia 
cmblores terrarum nay able by tenant in 
fee, it is confidercd as rent, and can only 
be recovered like rent, by diftrefs, or 
aftion of debt or covenant ; but can¬ 
not be fixed. However it feems fet¬ 
tled, that heriot fervice, when part of 
the ancient tenure, may be fixed any 
^vhere, either in or out of the ma¬ 
nor ; Plow. 96. a. IVoodland v. Mantel. 
Moor. 540. Odiham v. Smith .» Cro. 
Eliz 589. S. C Bro. Hariot. 2. 2 
XiUtw. 1.367. OJhorne v. Sture. Fitz. 
Hariot. 5 1 Salk 336. Auflin v„ 
net 1 Show 8x. Parker v. Gage. 3 
Ba-- A hr 52. .Willes Rep 191. Ed- 

W am ' Cr " C:ir ‘ =6 ° T ' Uj, ' r 

v. Brat^J i utT' , 'i ■ for the property of the 
beaft vc is in the Idtd immediately on 
the d .. ■ o' the tenant, and therefore 
he may kizt it any where juft as he may 
his own property. Plow 96 a Wood¬ 
lands Man id- Pro. Ilariot. 2. And tor 
this reafon it is holoen that the lord may 
feize* heriot in the hands of the vendee, 
unlefs the falc was in market 01 ert Iv;t. 
174. b. But no other but the tenant’s 
own bead can be feezed. Cro. Car. 260. 
Major v. Brandwood. Dy.^199. b. 


pi. 57. Ow. 146 S. P. per Anderfon . 
So where, on a leafe for three lives, or 
99 years determinable on three lives, 
there is referved for heriot upon the 
death of each life, his or their bejl beaft , 
and the leafe is affxgned, and then one 
of the lives dies, the beaft of the afftgnce 
cannot be fixed, though the leffor may. 
dif.rain upon the land for the belt beaft 
of the deceafed tenant. 2 Roll. Abr. 
451. (P.) * Lutw. 1369. and the lord 
or‘ leffor may diftfain for a heriot any 
manlf cattle that are,upon the land 
without the lord or leffor’s default, and 
retain them until the he-iot is paid: or 
now by ftatute 2 W. and M. c. 5. fell 
them, if not replevied, Cro. Car. 260. 
Bro .Hariot. 6. 3 Mod 231. OJborne 
v. Steward. And the :fore he cannot 
diftrain for the heriot-fervice out of the 
manor, or lands demifed. i-Salk. 356. 
Aufin v Bennet. 2 Inft 132 And 
if the tenant brings replevin, the lord or 
^:ffor may now avow generally under 
the ftatute 11 Geo. 2. c 19. f. 22. 
And it appears by this cafe that an 
a&ion of debt, or* of covenant lies to 
reefver a heriot Yeferved upon a leafe. 

With rtfpeft to a heriot due by the 
eufom of a manor, it may be payable on 
the death of every tenant, of t an eftateof 
inheritance, or for life or years; 2 1 H. 7.* 
j 3 & 15 Keilw. 80. Bro. Hariot. 5. Kit. 

133*01- at will 2 Bulf. 196. Hix v. Gar¬ 
diner. Or upon the furrender or aliena- 
t’on of the tenant 3 H. 6" 45 b. Bfo. 
Hariot. 8 Cijlav.es 2 . Kit. J34. b So 
by cuftom, fo much money may be due, 
or the bell chattel, k/co h.-riotti, and not 
a beaft. Kit. 103’. a. And as the pro- ( 
pertv of it veils immediately in the lord 
on the death* of the tenant, or on an 
alienation by him, the lord may feize it 
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in any place, though he cannot diftfein 
for it, Keftw. 82, a. 84. b. 167. a. 
Bro. Harlot. 2. 6, 7. 1 Show. 81. 
Parked v. Gage. 1 Salk 356. uduflin 
v. Bennet, of courfe*he cannot feize the 
beaft of another. Cro. Car. 260. 
Major v, Brandvieod. 
m But a feizure fonheriot-cuftom is not 
within the ftatute 11 Geo. 2. c. 19. f. 
22. 2 Wilf. 28. Lloyd'/. JV'mton ; there¬ 
fore in replevin, as well gs in trefpafs, 
if the defendant ‘avows or juftifies for 
heriot cuftom, l\p ought to allege U15 
feifin ofhimfelf, and the tenant, the Cuf¬ 


tom Car a heriot, the death of the te¬ 
nant, and feizure of the heriot, Co. Ent. « 
613. a. 2 Lutw. 1309,1310. Baldwyn 
v. Noahs. And it is nof fufficient to 
allege a cuftom to take the beft beaft, 
without faying, for a heriot , or in tit 
name of a heriot. Dyer. 199, b. feel 
Bof. & Pull. 282. Parkin v. Radcliffe. 
And if the heriot be cloignecLfo that the 
lord cannot feize, he may bring trover 
or detinue againfl him who detains it. 
Bro. Hartot- 6 9. fee Gilb. Diftr. 8 
— it. 2d,edit. 3 Bac. Abr. 4S. ec. 
51, J52. 
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